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ACT:

Cont r act Labour (Regul ati on and Abol i tion) Act ,
1970---Title, Preamble and Statenent of oj ect s and
Reasons- - pur pose and 'schene of the Act.

Contract Labour (Regul ati on _and Abol i tion) Act ,
1970--Sections 7, 12--Non-Conpliance of by Principal Enploy-
er and Contractor respectively---Effect---Enpl oyees enpl oyed
through Contractor whether becones Principal Enployer’s
enpl oyees.

Constitution of India, 1950--Article 226--Wit of man-
dams--Question of abolition of contract | abour-CGavernnent
to decide under section 10 of the Contract Labour (Regul a-
tion and Abolition) Act, 1970 and not the Hi gh Court 'in a
wit proceeding.

HEADNOTE

Following its earlier decision in 1991(1) P.L.RI. the
H gh Court held that the principal enployerand the Contrac-
tor were liable for prosecution under the Contract ~Labour
(Regulation and Abolition) Act, 1970, if they made non-
conpliance of section 7 and section 12 of the Act, respec-
tively. Further, it was held that the enployee -enployed
through the contractor did not beconme the enpl oyees of the
princi pal enpl oyer.

C. A No. 2335 of 1991 arose by special leave from the
decision of the H gh Court. The point involved in / other
appeals is conmon. This Court, on the question,  if the
princi pal enployer did not get registration under section 7
of the Act and/or the contractor did not get a |icence under
Section 12 of the Act, whether the person so appointed by
the principal enployer through the contractor would  be
deened to the direct enployees of the principal enployer or
not, dism ssing the appeals,

HELD:- 1. The long title and the preanble of the Con-
tract Labour (Regul ation and Abolition) Act, 1970 show that
it is an Act to regulate the enploynent of contract | abour
in certain establish-

402

ments and to provide for abolition in certain circunstances
and for matters connected therewith. The Statenent of Ob-
jects and Reasons nentions that the system of enploynent of
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contract |abour has tended itself to various abuses and the
guestion of its abolition had been under consideration of
the Governnment for a long tinme. [405 E

2. The Contract Labour (Regulation and Abolition) Act
serves two-fold purpose (1) regul ations of the conditions of
service of the workers enployed by the contractor who is
engaged by a principal enployer; and (2) al so provides for
the appropriate Governnment abolishing contract |abour alto-
gether, in certain notified processes operation or other
works in any establishment. Neither the Act nor the Rules
franed by the Central CGovernment or by any appropriate
CGovernment provide that upon abolition of contract |abour,
the said | abour would be directly absorbed by the principa
enpl oyer. [407 H 408 A]

3. The Act as can be seen fromthe Schenme of the Act
nerely regul ates the enploynent of contract |abour in cer-
tain establishment ‘and provides for its abolition in certain
ci rcunmstances. The Act does not provide for total abolition
of contract labour but it provides for abolition by the
appropriate Governnment in appropriate cases under Section 10
of the Act. [413 H 414 A

4. In the present case and the other connected Specia
Leave Petitions no notification has been issued by the
appropriate Government under Section 10 of the Act. [414 B]

5. It is not for the High Court to inquire into the
guestion and decide whether the enploynent of contract
| abour in any process, operation or in any other work in any
establ i shment should be abolished or not. It is a matter for
the decision of the Governnent after considering the matter,
as required to be considered under Section 10 of  the Act.
[414 C D

6. In proceedings under Article 226 of the Constitution
nerely because contractor or the enployer had violated any
provi sion of the Act or the Rules, the court could not issue
any mandanus for deeming the contract |abour as having
becone the enpl oyees of the principal enployer. [414 E

Ms Gamon India Ltd. and Gthers v. Union of India,
[1974] 1 SCC 596; Standard Vacuum Refining Co v. Their work-
men, [1960] 2 LLJ 233 (S.C.); F.C.l. Loading and Unloading
Workers Union v. Food Cor por a-
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tion of India 1986 (2) SLR 454 (Karnataka); Food Corporation
of India W rkers Union-v. Food Corporation of India and
others. [1990] 61 FLR 253 (Cujarat), referred to.

Gan Singh & OGhers v. F.C.1., 1991(1) PLR 1 (Punjab and
Haryana); The Worknen of Best & Cronpton Industries Ltd. wv.
The Managenent of Best & Cronpton Engineering Ltd. Madras
and Os, 1985(1) LLJ 492 (Madras); and United Labour Union
and Ohers v. Union of india and O hers, 1990(60) FLR 686
(Bonbay), over rul ed.

P. Karunakaran v. The Chief Comrercial Superintendent
and OGthers, 1988(2) LIC 1346 (Kerala) and New Del hi Cenera
Mazdoor Union v. Standing Conference of Public Enterprises
(Scope) & Another, 1991(2) Del hi Lawyer 189, approved.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2355 of
1991.
W TH

Cvil Appeal Nos. 2356-66/91, 2366A-69/91, S.L.P.(Q
Nos. 9755/ 91, 9830/91 & 10235-43 of 1991.

Fromt he Judgnent and Order dated 27.2.91 of the Punjab
& Haryana Hgh CQurt in CWP. Nos. 8872/89, 10463
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10462/ 89, 15085/90, 17092/ 89, 11381/90, 15599/90, 12573/89,
14551/ 89, 10951/90 and 195 of 1991

D.S. Tiwatia, Anil Muwuriya, A K Goel, Ms. Sheela Goel
and B.Y. Kul karni for the Appellants.

G Ramaswam Attorney CGeneral, G L.Sanghi, Sudhir Wlia,
S.Murlidhar and Y.P.Rao for the Respondents.

The Judgrment of the Court was delivered by

YOGESHWAR DAYAL, J. These appeals raise a question of
the scope and effect of failure of conpliance with Section 7
and/or Section 12 of the Contract Labour (Regulation and
Abolition) Act, 1970 (hereinafter referred to as "the Act’).

The question involved is that if the principal enployer
does not get registration under Section 7 of the Act and/or
the Contractor does not get a licence under Section 12 of
the Act whether the persons so appointed by the principa
enpl oyer through the contract would be deened to be the
di rect enpl oyees of the principal enployer or not.

404

There isa direct conflict between the decisions of the
H gh Courts of Punjab, Kerala on the one hand and the deci-
sions of Mdras, Bonbay, Qujarat and Karnataka Hi gh Courts
on the other. The view of the Punjab and Kerala High Courts
is that the only consequence of non-conpliance either by the
principal enployer of Section 7 of the Act or by the con-
tractor in conplying with Section 12 of the Act is that they
are liable for prosecution under the Act; whereas the view
of the Hi gh Courts of Mdras, Bonbay, CGujarat and Karnataka
is that in such a situation the contract [abour becones
directly the enpl oyee of the principal enployer.

For the sake of conveni ence we deal with the facts of
Cvil Appeal No. 2355 of 1991

Thi s appeal arises fromthe decision of a Division Bench
of the Punjab & Haryana Hi gh Court dated 27th February, 1991
passed in wit petition No. 8872 of 1989. The Divi si on Bench
whi | e deciding a batch of wit petitions followed its earli -
er decision in the case of Gan Singh & Os. v.F.  d.
(1991) PLR 1. (Letters Patent Appeal No. 1215 of 1990) which
has since been reported in 1991 (1) PLR 1. The  Division
Bench in the aforesaid case of Gan Singh held that if the
principal enployer does not get registration as required
under Section 7 of the Act and/or the Contractor ~ does not
get the licence under section 12 of the Act, the persons who
are appoi nted by the principal enployer through the contrac-
tor, the only consequence is the penal provisions contained
in sections 23 and 24 of the Act and that the principa
enpl oyer or contractor can be prosecuted under those sec-
tions, but the Act nowhere provides that such enployees
enpl oyed through the contractor woul d becone the enpl oyee of
the principal enployer.

In the H gh Court judgrment, under appeal, reliance was
pl aced on behalf of the workmen on the views of “the Hi gh
Courts of Karnataka, Madras, CGujarat and Bonbay in the cases
reported as FCl. Loadi ng and Unl oadi ng Workers Uni on v. Food
Corporation of India (1986) (2) SLR 454, The W rknmen of Best
& Cronpton Industries Ltd. v. The Managenent of Best &
Cronpton Engineering Ltd., Madras and O's., (1985) (1) Lid
492; Food Corporation of India Wrkers Union v. Food Corpo-
ration of India and hers (1990) 61 FLR 253. and United
Labour Union and thers v. Union of India and O hers, (1990)
60 FLR 686t but the Hi gh Court took the view that it was not
appl i cabl e.

To appreciate the correctness of one view or the other
it will be necessary to go through the object and the schene
of the Act. The object; of the Act were dealt with by the
Supreme Court in the case of Ms
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Gamon India Ltd. and Gthers v. Union of India and Ohers,

(1974) 1) SCC 596 in paragraph 14 at page 600 as foll ows:
"The Act was passed to prevent the exploita-
tion of contract |abour and also to introduce
better conditions of work. The Act provides
for regulation and abolition of contract |a-
bour. The underlying policy of the Act is to
abol i sh contract |abour, wherever possible and
practicable, and where it cannot be abolished
altogether, the policy of the Act is that the
working conditions of the contract |abour
shoul d be so regulated as to ensure paynent of
wages and provision of essential anenities.
That is why the Act provides for regulated
conditions of work and contenplates progres-
sive abolition to the extent contenplated by
Section 10 of the Act, Section 10 of the Act
deal s with abolition while the rest of the Act
deals nmainly wth regulation. The dom nant
idea of Section 10 of ‘the Act is to find out
whet her contract |abour is necessary for the
i ndustry, trade, business, manufacture or
occupation which is carried on in the estab-
i shnent /™

As the long title and the preanble of the Act shows that
it is an Act to regulate the enploynent of contract | abour
in certain establishnents and to provide for abolition in
certain circunmstances and for matters connected therewth.
The Statenent of Objects and Reasons nmentions  that the
system of enpl oynment of contract | abour has tended itself to
various abuses and the question of its-abolition ‘had been
under consideration of the Governnment for a long tine. The
Pl anni ng Conmi ssion had nade certain recommendations in the
Second Five Year Plan viz. it undertook a study in this
behal f on inprovement of service -conditions of contract
| abour where the abolition was not possible. The genera
consensus thereafter was that the contract |abour system
shoul d be abolished wherever possible and practicable and
further that in a case where the system could not be abol -
i shed al together, the working conditions of contract |abour
should be regulated so as to ensure paynment of wages  and
provi sion of essential anenities.

The above objects have been brought into the Act which
was enacted in 1970. Section 2 gives the definition of
various words while section 3 deals with the constitution of
Central Advisory Board and section 4 deals with the consti-
tution of State Advisory Board. These boards are enpowered
to constitute various commttees as nmentioned in section 5.

Chapter |1l is inportant and deals with ’'registration of
establ i shnent enploying contract |abour while Chapter |V
deals with 'licensing of

406

contractors enployed by these establishments. Section 7
deals with registration of certain establishnment notified by
the Governnent and these establishnments are obviously the
princi pal enployers as defined in section 2(g). Section 8
provi des for revocation of registration in certain cases and
section 9 deals with the effect of non-registration.

Under Section 9 no principal enployer of an establish-
nment, to which the Act applies shall; (a) in case of an
establ i shnent required to be registered under Section 7, but
whi ch has not been registered within the tinme fixed for the
pur pose under that section (b) in the case of an establish-
ment the registration in respect of which has been revoked
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under Section 8 enploy contract |abour in the establishnent
after the expiry of the period referred to in clause (a) or
after the revocation of registration referred to in clause
(b), as the case may be. Section 10 deals with the prohibi-
tion of enployment of contract |abour which reads as fol-
| ows:
"10. Prohibition of enmploynent of contract
abour - ( 1) Notwi thstanding anything con-
tained in this Act, the appropriate CGovernnent
may, after consultation with the Central Board
or, as the case may be, a State Board, prohib-
it, by notification in the Oficial Gazette,
enpl oyment of contract | abour in any process,
operation or other work in any establishment.
(2) Before issuing any notification under
sub-section (1) in relation to an establish-
ment,” the appropriate Covernment shall have
regard to the conditions of work and benefits
provided for the <contract |abour in that
establishment and other relevant factors, such
as -

(a) whether the process, operation
or ~ other work is incidental to, or neces-
sary ~for the industry, ‘trade, business,
manuf acture or occupation that is carried
on in the establishnent;

(b) whether it is of per enni a
nature, that isto say, it is of sufficient
duration having regard tothe nature of
i ndustry, trade, business, manufacture or
occupation carried onin that establish-
ment ;

(c) whether it is done ordinarily
through regular-workmen in that establish-
ment or an establishnent simlar theretQ

(d) whether it is sufficient to
enpl oy considerabl e nunber of whole tine
wor knen. "

Chapter |V deals with the licensing of contractors. Sub

cl ause (1) of

407

Section 12 states that w.e.f. such date as the appropriate
CGovernment may, by notification in the Gazette, appoint, no
contractor to whom this Act applies shall wundertake or
execute any work through the contract |abour except under
and in accordance with the licence issued in that behalf by
the Licensing Oficer. Sub-clause (2) of Section 12 provides
that subject to the provisions of the Act, a licence in
sub-section (1) nay contain such conditions including, in
particular, conditions as to hours of work, fixation of
wages and ot her essential anmenities in respect of the |abour
contract as the appropriate Government may deem fit to
i mpose in accordance with the rules, if any, nade under
Section 35 and shall be issued on paynent of such fees -and
on the deposit of such sum if any, as security for due
performance of the conditions as may be prescribed. Section
14 provides for revocation, suspension and anendnent of the
licences while Section 15 provides for an appeal. Chapter Vi
deals wth the penalties and procedures. Section 22 deals
with the obstructions. Section 23 deals with contravention
of provisions regardi ng enpl oynent of contract |abour and
Sections 24 and 25 deal with other offences and offences by
conpani es. Chapter VII makes certain miscellaneous provi-
sions and Section 30 provides that |aws and agreenents




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 12

i nconsistent wth the provisions of the Act shall be void
except where such agreenents or contracts or standing orders
afforded nore favourable facilities to the enployees than
provided under the Act. W shall also refer to Rule 25 of
the Rules which nmentions the conditions subject to which
licence could be issued to a contractor under Section 12.
The said rule inter alia provides that a |licence issued to a
contractor shall not be transferable, that contractors
cannot enploy workmen in excess of the nunber specified
therein and that rate of wages payable to the worknen shal
be the rate prescribed under the M nimum Wages Act, 1948.
Clause (v)(a) of the Rule 25(2) is inportant and reads as
fol |l ows:
"I'n cases where the worknen enployed by the
contractor performthe sane or sinilar kind of
wor ki ng- as the worknmen directly enployed by
the principal enployer of the establishnent,
the wage rates, holidays, hours of work and
ot her conditi ons of service of the workmen of
the contractor shall be the sanme as applicable
to the workmen directly enpl oyed by the prin-
ci pal enployer  of the establishnent on the
same or-simlar kind of work.’

Rul e 25(2) further provides for accommodation for women
and children and for the tines of work of females.

From the above provisions it is clear that the Act
serves two-fold purposes (1) regul ation of the conditions of
service of the workers enployed by the contractor who is
engaged by a principal enpl oyer and; (2)

408

also provides for the _appropriate Governnment - abolishing
contract |abour altogether, in certainnotified processes,
operation or other works in any establishnment. Neither the
Act nor the Rules flaned by the Central Government or by any
appropriate Covernnent provide that upon abolition of @ con-
tract |abour, the said | abour would be directly absorbed by
the principal enployer.

The question arises when the Act does not provide for
such a measure, but contents itself by merely regulating the
condi tions of service of the contract labour, can the Court
in proceedi ngs under Article 226 of the Constitution, where
the principal enployer or the licence contractor violates
the provisions of Section 9 or 12 respectively, direct that
the contract |abour so enpl oyed woul d beconme directly the
enpl oyee of the principal enployer.

The view of the Bonbay Hi gh Court in the case of" United
Labour Union and thers v. Union of India (supra) was really
concerned wth the appropriate Governnent for . purposes of
notification being i ssued under Section 10(1) of the Act. It
took the view that the Central Governnent was the appropri-
ate Government in relation to Air India Corporation but
after anal ysing the provisions of Secti on 2(ii)(b),
7,8,12,20,21 and 29 the Bombay Hi gh Court took the view--

"The conbi ned effect of these provisions nmakes
it clear that for a valid enploynent of con-
tract |labour, two conditions nust be ful-
filled, viz., (1) every principal enployer of
an establishment nust be registered and (2)
the contractor must have valid licence. In
other words, the nmere registration by the
principal enployer or the holding of |Iicence
by contractor alone will not enable the man-
agenent to treat the workmen as contract
[ abour. Wil st considering the provisions of
the Act, it must be kept in mind that this Act
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The

is a piece of beneficial legislation. The aim
of the Act is to regulate conditions of serv-
ice of contract |abourers and to abolish
contract |abour under certain circumnstances.
It is therefore neant for securing proper
conditions of service to under contract |a-
bour. It is not the purpose of the Act to
render workmen jobless. The interpretation
whi ch must be given is one which would further
these objects and not one which results in
greater hardship. It must be noted that there
is no provision which states that the rela-
tionship of principal enployer and worknen
comes to an end on the abolition of contract
abour. On the contrary as already stated
there is a deenmed contract |abour only if the
two conditions of registra-
409
tion and licence are fulfilled. In such a case
i.e., where either or both the conditions are
not fulfilled, the necessary inplication would
be that the workmen remain workmen of the
principal enmployer. It nust be renenbered that
on a failure of the contractor to provide
anenities or to pay wages the principal em
pl oyer /remains |liable for the sane. The sane
would be the position on-a failure by reason
of there being no valid contract | abour

M . Dhanuka, however, submitted that
the Act provides certain penal consequences
for non-registration. He submts that there no
such provision in the Act, the same cannot be
inmplied. He subnits that in the absence of any
such provision the Court cannot give any
direction to ‘that effect. In nmy view, the
penal provisions are provided to dissuade
enpl oyers fromattenpting to commt a breach
of the provisions of the Act and the / Rules
nmade t hereunder. They do not detract from the
position that there can be no deened contract
 abour if the two conditions are not satis-
fied. If the protection or —right given by
reason of a deeming provision is not avail able
then the natural consequence nmust follow in
addition to the penal consequence, _unless
there is a provisionto the contrary. As
already stated, in the Act there is ho provi-
sion that the services of the workmen, qua the
principal enployer, stand termnated on the
contract |abour becom ng invalid and/or / abol -
i shed".

(enphasi s suppl i ed)

gquestion arising before us directly came up for
consi deration

bef ore a division bench of the GCujarat  Hi gh

Court in the case of Food Corporation of India Wrkers Union
v. Food Corporation of India and Gthers (supra) which ob-

served : -

It is evident that (,i) the principa
enpl oyer shoul d obtain a Certificate of Regis-
tration and (ii) the worknen can be enployed
on contract | abour basis only through |icensed
contractor. The Certificate of Registration is
required to be obtained by the principa
enpl oyer, issued by the appropriate Government
under the provisions of Section 7 of the Act.
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The licence is to be obtained by the contrac-
tors under the provisions of Section 12 of the
Act. The worknmen can be enployed as contract
| abour only through |Iicensed contractor.
Unless both these conditions are conplied
with, the provisions of the Contract Labour
(Regul ation and Abolition) Act, 1970 woul d not
be
410
attracted. Both these conditions are required
to be fulfilled, if one wishes to avail of the
provisions of the Act. Even if one of the
conditions is not conplied with, the provi-
sions of the Contract Labour (Regulation &
Abolition) Act, 1970 would not be attracted.
Therefore, in-a situation wherein either of
these two conditions is not satisfied, the
position would be that a workman enpl oyed by
an internediary would be deened to have been
enpl oyed by the principal enployer. 1In the
result it is declared that during the period
when the two conditions of obtaining registra-
tion under Section 7 by the principal enployer
and of holding licence by the contractor are
not conplied with and the workmen are enpl oyed
by contractor, the workmen can claim to be
di rect enpl oyees of the principal enployer."”
The deci sion of the Madras H gh Court in The Workmen of
Best & Cronpton Industries Ltd. v. The Managenent of Best &
Conpt on Engi neering Ltd., Madras and Ors., really arose out
of an award given by the Labour Court in an industrial dis-
pute. The industrial dispute had been raised by the  worknen
of the principal enployer. They challenged the termination
of service of workmen by the Managenent as the Managenent
did not requisition the service of 75 workmen after  16th
Cct ober, 1978 on the ground that they were enpl oyed by the
licensed contractor. This led toan industrial dispute and
on a reference made of the said industrial dispute, the
Labour Court rejected the contention of the Managenment and
held that the so called contractor was a nere nane-l|ender
and did not hold licence under the Act and directed the
rei nstatenment of the workmen wth backwages and ot her bene-
fits. This award of the Labour Court was chall enged before
the H gh Court by the Managenent by a wit petition. The
| earned Single Judge of the Madras Hi gh Court took the  view
that the conclusion of the Labour Court that the |abour
contractor was not early a | abour contractor, but lie was
nmerely acting as a tool in the hands of the Managenent is
not supported either by the pleadings of the parties or by
the evidence. According to the |earned single Judge /'there
was absolutely nothing to displace the weighty docunentary
evidence in favour of the Managerment and therefore, he
characterised the finding entered by the Labour Court to the
contrary as being perverse and vitiated The division bench
in Letters Patent Appeal reversed this finding of the
| ear ned Single Judge.
The Hi gh Court observed at page 497 -
“I'n order to enable the Managenent to have the
benefit of the contract |abour, the Act has
now | egal i sed the enpl oynment of

411
such contract | abour, provided the internedi-
ary contractor holds, a valid licence and

provided the Mnagenent also holds a valid
licence as principal enployer. This is subject
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Under
applies,

tract
i ssued in that behalf by the licensing officer. Sub-s.(2) of
S. 12 provi des:

The

to the prohibition contenplated under S. 10.
There is no need for us to exam ne the content
of S.10 in this case. In order to regulate the
enpl oyment of contract |abour and to provide
for abolition in certain circunstances, the
said Act cane to be passed. According to S. 7:
"Provided that the registering officer nmay
entertain any such application for registra-
tion after expiry of the period fixed in this
behalf, if the registering officer is satis-
fied that the applicant was prevented by
sufficient cause from making the application
in time.

(2) If the application for registration is
conplete “in all respects, the registering
of ficer  shall register the establishment and
i ssue to the principal enmployer of the estab-
lishment” a certificate of registration con-
tai ni.ng such particul ars as nay be
prescri bed".

S. 12 of the Act, no contractor to whom this Act
shal | undertake or execute any work through con-
| abour except under and in accordance with a |icence

"Subject to the provisions of this Act, a
licence wunder sub-s. (1) may contain such
condi'tiions including in particullar conditions
as to ‘hours of work, fixation of wages and
other essential anenities in respect of con-
tract | abour as the appropriate Governnment may
deem fit to inpose in accordance wth the
rules, if any, made under S.35 and shall be
i ssued on paynent of such fees and on the
deposit of such sum if any, as security for
the due performance of the conditions as my
be prescribed".

The conbined effect of these two provi-
sions in our view makes it clear that 'for a
val id enpl oyment of -

"(1) Every principal enployer of an-establish-
ment to which this Act applies shall, wthin
such period as the appropriate Governnment may,
by notification in the Oficial Gazette, fix
in this behalf with respect to establishnents
generally or wth respect to any class of
them make an application to the registering
officer in the prescribed manner for registra-
tion of the
412
establishnment; contract |abour, two conditions
shoul d be satisfied, viz., not only the prin-
ci pal enployer but also the contractor ' should
possess the requisite licence. In other words,
the holding of licence by one alone will not
enabl e t he managenent to treat the worknmen as
contract |abour."

H gh Court of Kerala in the case of P. Karunakaran

v. The Chief Commercial Superintendent and Others, (1988) 2

L.1.C 1346 took the sane view as was taken by the Punjab &

Har yana
view was expressed by the Del hi Hi gh Court in the case of

New Del h

Hi gh Court in the judgnent under appeal. A simlar

General Mazdoor Union v. Standing Conference of

Public Enterprises (Scope) & Another, (1991) 2 Del hi Lawyer

189.
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The reference to the Labour Court/Industrial Tribuna
could be as to whether it is necessary for the Managenent to
enpl oy contract |abour directly or indirectly; a question
can as well be referred whether the engagenent of contract
| abour was bona fide or it was a canouflage. In appropriate
cases in industrial adjudication appropriate directions can
be given to the principal enployer in this behalf. This
has been the subject matter of deci si ons by t he
Tri bunal s/ Labour Courts and by this Court also. The case of
St andard Vacuum Refining Co. v. Their Wirkmen 1960 2 LLJ 233
is a case on this point. It was a case where the worknen
enployed by an oil refinery denanded that the contract
system of | abour adopted by the conmpany for cleaning nmainte-
nance of the refinery belonging to the conmpany should be
abol i shed and the said demand was referred for adjudication
It was found that the work for which the contract was given
is incidental to the manufacturing process and is necessary
for it and of a perennial nature which nust be done every
day and /in these circunstances the Industrial Tribuna
directed " the Conpany to abolish the contract system of
| abour with effect froma particular date and to have the
said work done through worknen engaged by itself. This
direction was given in view of the fact that the work was of
a permanent nature and the | abour enployed through contrac-
tor was receiving muchless wages than the unskilled workmen
of the conpany and they were not having any other benefits
and anenities |like provident fund, gratuity, bonus, privi-
| ege | eave etc. On the award of the Industrial Tribunal the
Supreme Court gave the findingthat it was an_ industria
di spute as defined under Section 20c) of ~the Industria
Disputes Act. 1In dealing with the question whether the
Tribunal was justified in giving the directions for abolish-
ing the contract systemthe Suprene Court noted that ' indus-
trial adjudication generally does not encourage enploynent
of contract |abour in nodern times and it would be necessary
to exam ne the nmerits of the dispute apart from gen-
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eral consi deration that contract |abour should not be
encour aged; and that n any case the decision should rest not
nerely on theoretical or abstract objections to contract
| abour but also on the terns and conditions of the contract
| abour and the grievance made by the workmen thereof.” On
facts the Supreme Court observed
"I't may be accepted that the contractor in-the
present case is an i ndependent person and the
systemis genuine and there is no question of
the conpany carrying on this work itself and
canouflaging it as if it was ‘done through
contractors in order to pay less to the  work-
men. But the fact that the contract in/ this
case is a bona fide contract would not neces-
sarily mean that it should not be touched by
the industrial tribunals. If the contract had
been nmala fide and a cl oak for suppressing the
fact that the workmen were really the worknen
of the conmpany, the tribunal would have been
justified in ordering the conpany to take over
the entire body of workmen and treat it as its
own wor kmen. But because the contract in this
case was bona fide, the tribunal has not
ordered the conpany to take over the entire
body of worknen. It has left to it to decide
for itself how nmany worknmen it should enpl oy
and on what terns and has nerely directed that
when sel ection is being nade preference should
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be given to the worknmen enployed by the
present contractor."

The Suprene Court also noticed that the industria
dispute was confined to the cleaning nmaintenance of the
plant; the work was incidental to manufacturing process and
the work is necessary for it and was of a perennial nature
whi ch nust be done every day and such work is generally done
by worknmen in the regular enploynent of the enployer and
there would be no difficulty in having regular workmen for
this kind of work. It noted that the matter would be differ-
ent if the work done was of an intermittent or tenporary
nature or was so little that it would not be possible to
enploy full-time worknen for the purpose.

It would be noticed that after the aforesaid observa-
tions of the Suprene Court in the case of Standard Vacuum
Refining Conpany (supra) the Parlianent while giving power
to the appropriate Governnent-to prohibit enployment of
contract labour in any process or operation or other work in
any establishnent gave the guidelines in clauses (a),(b), (c)
and (d) of sub-section (2) of Section 10, as noticed earli-
er, and guidelines are practically based on the guidelines
given to the Tribunals in the aforesaid case of Standard
Vacuum Refining Coral yany by this court. The Act as can
414
be seen fromthe 'schene of the Act nerely regulates the
enpl oyment of contract |abour in certain establishnent and
provides for its abolition in certain circunstances. The Act
does not provide for total abolition of contract |abour but
it provides for abolition by the appropriate Governnent in
appropriate cases under Section 10 of the Act.

In the present case and the other connected Specia
Leave Petitions no notification has been .issued by the
appropriate Government under Section 10 of the Act vis-a-vis
the type of establishnent with which we are concerned.

It is not for the H gh Court to inquire into the ques-
tion and deci de whet her the enploynent of contract |abour in
any process, operation or in any other work in any estab-
i shment shoul d be abolished or not. It is a matter for the
deci sion of the Governnent after considering the matter, as
required to be considered under Section 10 of the Act. The
only consequences provided in the Act where either the
principal enployer or the |abour contractor violates the
provision of Sections 9 and 12 respectively is the  pena
provi sion, as envisaged under the Act for which reference
may be made to Sections 23 and 25 of the Act. W are thus of
the firmview that in proceedi ngs under Article 226 of the
Constitution nmerely because contractor or the enployer had
violated any provision of the Act or the rules, the Court
coul d not issue any nmandanus for deenming the contract | abour
as having becone the enpl oyees of the principal enployer. W
would not like to express any view on the decision- of the
Karnat aka Hi gh Court or of the Gujarat Hi gh Court ('supra)
since these decisions are under challenge in this court, but
we would place on record that we do not agree wth the
af orequot ed observations of the Madras Hi gh Court about the
ef fect of non-registration of.the principal enployer or the
non-1licensing of the | abour contractor nor with the view of
Bonbay Hi gh Court in the aforesaid case. W are of the view
that the decisions of the Kerala Hi gh Court and Del hi High
Court are correct and we approve the same.

In the result C. A 2355 of 1991 fails and is dismssed
and in view of the observations in C A 2355 of 1991
C. A. Nos. 2356- 66/ 91, 2366A-69/91 and S.L.P.(C) Nos. 9755/91,
9830/91 & 10235-43/91 are also hereby disnmissed. In the
circunstances of the case, parties are left to bear their
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own costs of the present proceedings.

V.P.R Appeal s di s-
m ssed
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