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A question of frequent recurrence and of some significance
involving the legal inmplications and the inmpact of an order
rejecting a petition seeking grant of special |leave to appea
under Article 136 of the Constitution of India has arisen for
decision in this appeal

Facts in brief

The Kerala Private Forests (Vesting and Assignnment) Act, 1971
(Act 26 of 1971), hereinafter referred to as the Act for short,
was enacted by the State of Kerala to provide for the vesting in
the Governnent of private forests inthe State of Kerala and for
the assignnent thereof to agriculturists and agricultura
| abourers for cultivation. The Act and the assent of the
President on the Act were both published in Kerala Government
Gazette (Extraordinary) dated 23.8.1971. The Act was given a
retrospective operation by declaring that it shall be deenmed to
have cone into force on the 10th day of May, 1971. ‘W are  not
concerned with the details of several provisions contained in the
Act . For our purpose it would suffice to notice that the
di sputes - (i) whether any land is a private forest or not,  or
(ii) whether any private forest or portion thereof is vested in
the Governnent or not - may be entrusted for decision under
Section 8 to a Tribunal constituted under-Section 7 of the Act
popul arly known as Forest Tribunal. The Governnent or any person
objecting to any decision of the Tribunal may wi thin a period of
60 days from the date of that decision, appeal against such
decision to the Hi gh Court under Section 8A of the Act.

There is a large fanmily consisting of 71 nenbers which raised a
di spute before the Forest Tri bunal , Kozhi kode ' which was
registered as OA 5 of 1981. Land to the tune of 1020 acres was
the subject-matter of dispute. By order dated 11.8.1982 the
Tribunal held that the land did not vest in the Government. An
appeal was preferred by the State of Kerala before the Hi gh Court
of Kerala which was dismssed on 17.12.1982 by an elaborate
order. There was no statutory renedy of appeal, revision or
review provided against the order of the Hi gh Court. The State
of Kerala filed a petition for special |eave to appeal under
Article 136 of the Constitution registered as SLP(C) No. 8098 of
1983. The petition was disnmi ssed by an order dated 18.7.83. The
order reads as under :- Special |eave petition is dismssed on

nerits. By Amendnent Act No.36 of 1986 published in Kerala

Covernment Gazette (Extraordinary) dated 1.12.1986 Section 8C
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anongst others was enacted into the body of the Act giving it a
retrospective effect from 19.11.1983. Sub-section (2) of Section
8C, with which we are concerned, reads as under: -

8C. Power of CGovernnent to file appeal or
application for review in certain cases.

(1) xxxx XXXX XXXXX
XXXX XXXX XXXX

(2) Notwi thstanding anything containing in this Act, or in the
Limtation Act, 1963 (Central Act 36 of 1963), or in any other
law for the time being in force, or in any judgnent, decree or
order of any court or other authority, the Governnent, if they
are satisfied that any order of the Hi gh Court in an appeal under
Section 8A (including an-order against which an appeal to the
Supreme Court has not been admitted by that Court) has been
passed ~on the basis of concessions made before the H gh Court
wi thout the authority in witing of the governnent or due to the
failure 'to produce rel evant data or other particulars before the
Hi gh Court or that an appeal against such order could not be
filed before the Supreme Court by reason of the delay in applying
for and obtaining a certified copy of such order, may, during the
period beginning with the commencenent of the Kerala Private
Forests (Vesting and Assignnent) Amendnent Act, 1986 and ending
on the 31st day of March, 1987, nake an application to the High
Court for review of such order.

XXX XXX XXX XXX

[ enphasi s suppl.ied]

In January 1984 the State of Kerala filed an application for
review registered as RP No.14 of 1984 before the Hi gh Court of
Keral a seeking review of the order dated 17.12. 1982 passed by the
Hi gh Court. On behalf of the respondents before the H gh Court a
prelimnary objection was raised to the naintainability of- the
revi ew petition which has been heard and di sposed of by the order
dated 14th December, 1995 which is put in issue in this appeal
The High Court has overruled the prelimnary objection as'to the
maintainability of the petition and directed the review petition
to be posted for hearing on nerits. Feeling aggrieved the
petitioners have sought for | eave to appeal to this Court which
has been granted on 16.9.1996. On 14.3.2000 when this nmatter
cane up for hearing before a bench of two Judges they directed
the matter to be referred to a bench of three Judges having
regard to the inportance of the question involved.

Shri  T.L.V. lyer, the learned senior counsel for the appellant
has raised two contentions: Firstly, that the order of the High
Court dated 17.12.1982 having nerged into the order of this court
dated 18.7.1983, the order of the Hi gh Court had ceased to exi st
in the eye of |aw and therefore an application seeking review of
the order dated 17.12.1982 passed by the H gh Court and before
the High Court is entirely msconceived; Secondly, the order
dated 18.7.1983 passed by this Court amounts to affirmation of
the order dated 17.12.1982 passed by the High Court and therefore
the High Court cannot entertain a prayer for review of its order
much | ess disturb the order in exercise of review jurisdiction

The doctrine of merger

The doctrine of merger is neither a doctrine of constitutiona
law nor a doctrine statutorily recognised. It is a common |aw




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 17

doctrine founded on principles of propriety in the hierarchy of
justice delivery system On nore occasions than one this Court
had an opportunity of dealing with the doctrine of nmerger. It
woul d be advisable to trace and set out the judicial opinion of
this Court as it has progressed through the times.

In Conmi ssioner of |Incone-tax, Bonbay Vs. Ms Amitlal Bhogila
and Co. AR 1958 SC 868 this Court held

There can be no doubt that, if an appeal is provided agai nst an

order passed by a tribunal, the decision of the appellate
authority 1is the operative decisioninlaw |If the appellate
authority nodifies or reverses the decision of the tribunal, it
is obvious that it isthe appellate decision that is effective
and can be enforced.” In law the position would be just the same
even if the appellate decision nerely confirns the decision of
the tribunal. As a result of the confirmation or affirmance of
the decision of the tribunal by the appellate authority the
original ' decision nmerges inthe appellate decision and it is the
appel | ate _decision alone  which subsists and is operative and
capabl e of enforcenent.

However, in the facts and circumstances of the case this Court
refused to apply the doctrine of nerger. -There, an order of
registration of a firmwas nade by the |Incone-tax O ficer. The
firm was then assessed as a registered firm The order of
assessnment of the assessee was subjected to appeal before the
Appel | ate Conmi ssi oner. Later on the order passed by the

Income-tax O ficer in respect of registration of the firm was
sought to be revised by the Conmi ssioner of |Incone-tax. Question
arose whet her the Commi ssi oner of Incone-tax coul d have exercised
the power of revision. This Court held that though the order of
assessment nmade by the |[TO was appealed against before the
Appel | ate Comm ssioner, the order of registration was not
appeal lable at all and therefore the order granting registration
of the firmcannot be said to have been nerged in the appellate
order of the Appellate Conm ssioner. Wiile doing so this Court
anal ysed several provisions of the lncone-tax Act so as to
determne the nature and scope of relevant appellate —and
revisional powers and held if the subject matter of the two
proceedings is not identical, there can be no nerger. In State
of Madras Vs. Madurai M1ls Co. Ltd. ALR 1967 SC 681 this

Court held that the doctrine of merger is not a doctrine of rigid
and wuniversal application and it cannot be said that wherever
there are two orders, one by the inferior authority and the other
by a superior authority, passed in an appeal or revision there is
a fusion or nerger of two orders irrespective of t he
subj ect-matter of the appellate or revisional order-and the scope
of the appeal or revision contenplated by the particular statute.
The application of the doctrine depends on the nature of the
appel l ate or revisional order in each case and the scope of ~ the
statutory provisions conferring the appellate or revisiona

jurisdiction.

In Ms GCojer Brothers Pvt.Ltd. Vs. Shri Ratanlal AR 1974 SC
1380 this Court made it clear that so far as nerger is concerned
on principle there is no distinction between an order of reversa

or nodification or an order of confirmation passed by the

appel late authority; in all the three cases the order passed by
the lower authority shall merge in the order passed by the
appel l ate authority whatsoever be its decision whet her  of

reversal or nodification or only confirmation. Their Lordships
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referred to an earlier decision of this court in U J.S Chopra
Vs. State of Bonbay AIR 1955 SC 633 wherein it was held.

A judgnent pronounced by a High Court in exercise of its
appel late or revisional jurisdiction after issue of a notice and
a full hearing in the presence of both the parties would repl ace
the judgnment of the |ower court, thus constituting the judgnment
of the Hgh Court the only final judgnment to be executed in
accordance with law by the courts bel ow

In S.S. Rathor Vs. State of Madhya Pradesh AIR 1990- SC 10 a
larger Bench of this Court (Seven-Judges) having reviewed the
avai |l abl e decisions of the Suprene Court on the doctrine of
nerger, held that the distinction nade between courts and
tribunals as regards the applicability of doctrine of nerger is
wi thout any legal justification; where a statutory remedy was
provi ded agai nst an adverse order in a service dispute and that
remedy  was availed, the limtation for filing a suit chall enging
the adverse order would comrence not from the date of the
original —adverse order _but on the date when the order of the
hi gher authority disposing of the statutory remedy was passed.
Support was taken from doctrine of nerger by referring to C.I.T.
Vs. Anritlal Bhogilal & Co. (supra) and several other decisions
of this Court.

The logic underlying the doctrine of nerger is that there cannot
be nore than one decree or operative orders governing the sane
subject-matter at a given point -of time. Wen a decree or order
passed by inferior court, tribunal or authority was subjected to
a renmedy available under the | aw before a superior forum then

though the decree or order under challenge continues to be
effective and binding, nevertheless .its finality is put in
jeopardy. Once the superior court has disposed of the lis before
it either way - whether the decree or order under appeal is set
aside or nodified or sinply confirnmed, it is the decree or order
of the superior court, tribunal or authority which is the final

bi nding and operative decree or order wherein nerges the decree
or order passed by the court, tribunal or the authority bel ow.
However , the doctrine is not of - uni versal — or unlimted
applicati on. The nature of jurisdiction exercised by the
superior forum and the content or subject-matter of challenge
| aid or which could have been laid shall have to be kept in view

Stage of SLP and post-|eave stage The appellate jurisdiction
exercised by the Suprenme Court is conferred by Articles 132 to
136 of the Constitution. Articles 132, 133 and 134 provi de when
an appeal thereunder would lie and when not. Article 136 of the
Constitution is a special jurisdiction conferred on the Suprene
Court which is sweeping in its nature. It is a residuary power
in the sense that it confers an appellate jurisdiction on the
Supreme Court subject to the special |eave being granted in such

matters as may not be covered by the preceding articles. It is
an overriding provision conferring a speci al jurisdiction
providing for invoking of the appellate jurisdiction of Suprene
Court not fettered by the sweep of preceding articles. Article

136 opens with a non- obstante clause and conveys a nessage t hat
even in the field covered by the preceding articles, jurisdiction
conferred by Article 136 is available to be exercised in an
appropriate case. It is an untrameled reservoir of power
i ncapabl e of being confined to definitional bounds; t he
di scretion conferred on the Suprene Court being subjected to only
one linmtation, that is, the wisdomand good sense or sense of
justice of the Judges. No right of appeal is conferred upon any
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party; only a discretion is vested in Suprene Court to interfere
by granting leave to an applicant to enter in its appellate
jurisdiction not open otherw se and as of right.

The exercise of jurisdiction conferred on this Court by Article
136 of the Constitution consists of two steps : (i) granting
special leave to appeal; and (ii) hearing the appeal. Thi s
distinction is clearly denonstrated by the provisions of Oder
XVl of the Suprene Court Rules framed in exercise of the power
conferred by Article 145 of the Constitution. Under Rule 4, the
petition seeking special |eave to appeal filed before the Suprene
Court under Article 136 of the Constitution shall be in form
No.28. No separate application for interimrelief need be fil ed,
which can be incorporated in the petition itself. |If notice is
ordered on the special leave petition, the petitioner should take
steps to serve the notice on the respondent. The petition shal
be acconpanied by a certified copy of the judgnment or order
appeal ed from and an affidavit in support of the statement of
facts ' contained inthe petition. " Under Rule 10 the petition for
grant of _special |eave shall be put up for hearing ex-parte
unl ess there be a caveat. ~The courtif it thinks fit, may direct
issue of notice to the respondent and adjourn the hearing of the
petition. Under Rule 13, the respondent to whoma notice in
speci al |eave petition is issued or who had filed a caveat, shal
be entitled to oppose the grant of leave or interim orders
without filing any witten objections. He shall also be at
liberty to file his objections only by setting out the grounds in
opposition to the 'questions of lawor grounds set out in the
S.L.P.. On hearing the Court may refuse the leave and dism ss
the petition for seeking special | eave to appeal either ex-parte
or after issuing notice to the opposite party. ~Under Rule 11, on
the grant of special |eave, the petition for special |eave shall
subject to the payment of additional court fee,  if any, be
treated as the petition of appeal and it shall be registered and
nunbered as such. The appeal shall then be set down for hearing
in accordance with the procedure |laid down thereafter. Thus, a
petition seeking grant of special |eave to appeal and the appea
itself, t hough both dealt with by Article 136 of t he
Constitution, are two clearly distinct stages. ~In our opinion,
the | egal position which energes is as under :-

1. Wil e hearing the petition for special leave to appeal, the
Court is called wupon to see whether the petitioner should be
granted such leave or not. Wile hearing such petition, the
Court is not exercising its appellate jurisdiction; it is nerely
exercising its discretionary jurisdictionto grant or not /to
grant |eave to appeal. The petitioner is still outside the gate
of entry though aspiring to enter the appellate arena of Supreme
Court. Whet her he enters or not would depend on the fate of his
petition for special |eave;

2. If the petition seeking grant of Jleave to appeal is
dismissed, it 1is an expression of opinion by the Court that a
case for invoking appellate jurisdiction of the Court —was~ not
made out ;

3. If |eave to appeal is granted the appellate jurisdiction of
the Court stands invoked; the gate for entry in appellate arena
is opened. The petitioner is in and the respondent may al so be
JJ

called wupon to face him though in an appropriate case, in spite
of having granted |eave to appeal, the court may dismiss the
appeal wi thout noticing the respondent.

4. In spite of a petition for special |eave to appeal having
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been filed, the judgnent, decree or order against which | eave to
appeal has been sought for, continues to be final, effective and
binding as between the parties. Once |leave to appeal has been
granted, the finality of the judgnment, decree or order appeal ed
against is put in jeopardy though it continues to be binding and
effective between the parties unless it is a nullity or unless
the Court nmmy pass a specific order staying or suspending the
operation or execution of the judgnent, decree or order under
chal | enge.

Di smissal at stage of special |eave - without reasons - no res
judi cata, no nerger

Havi ng so anal ysed and defined the two stages of the jurisdiction
conferred by Article 136, now we proceed to deal with a nunber of
decisions cited at the Bar during the course of hearing and
dealing with the |I|egal tenor of an order of Suprene Court
di smssing a special |eave petition. |In Wrknen of Cochin Port
Trust Vs.' Board of Trustees of the Cochin Port Trust and Anot her
1978 (3) SCC 119, a Three-Judges Bench of this Court has held
that dismissal of special |eave petition by the Supreme Court by
a non-speaking order of dismi ssal where no reasons were given
does not constitute resjudicata. Al that can be said to have
been decided by the Court is that it was not a fit case where
special |eave should be granted. That may be due to various
reasons. During ' the course of the judgenent, their Lordships
have observed that dismissal of a special |eave petition under
Article 136 against the order of a Tribunal did not necessarily
bar the entertainment  of a wit petition under Article 226
against the order of the Tribunal. The decision of Madras High
Court in The Managenent of W India Match Co. Ltd. Vs.
I ndustrial Tribunal, AR 1958 Mad 398, 403 was cited before their
Lor dshi ps. The Hi gh Court had taken the view that the right to
apply for leave to appeal to Suprene Court under Article 136, if
it could be called a right at all, cannot be equated to a right
to appeal and that a H gh Court could not refuse to entertain an
application wunder Article 226 of the Constitution‘on the ground
that the aggrieved party could nove Suprene Court under Article
136 of the Constitution. Their Lordshi ps observed that such a
br oad statement of law is not quite accurate, al't hough
substantially it is correct.

In Indian G| Corporation Ltd. Vs. State of Bihar and O's. -
AIR 1986 SC 1780 there was a | abour dispute adjudicated upon by
an award made by the Labour Court. The enployer nmpved the
Supreme Court by filing special |eave petition against the award
which was dismssed by a non-speaking order in the /follow ng
terns :-

The special |eave petition is dismssed. Thereafter t he

enpl oyer approached the Hi gh Court by preferring a petition under
Article 226 of the Constitution seeking quashing of the award of
the Labour Court. On behalf of the enployee the principa
contention raised was that in view of the order of the Suprene
Court dism ssing the special |eave petition preferred against the
award of the Labour Court it was not legally open to the enpl oyer
to approach the H gh Court under Article 226 of the Constitution
challenging the very sane award. The plea prevailed with the
Hi gh Court formng an opinion that the doctrine of election was
applicable and the enployer having chosen the renedy of
approaching a superior court and having failed therein he could
not thereafter resort to the alternative remedy of approaching
the Hi gh Court. This decision of the Hi gh Court was put in issue
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before the Supreme Court. This Court held that the view taken by
the High Court was not right and that the H gh Court should have
gone into the nerits of the wit petition. Referring to two
earlier decisions of this Court, it was further held :-

the effect of a non-speaking order of dismissal of a specia

| eave petition, without anything nore indicating the grounds or
reasons of its dism ssal nust, by necessary inplication, be taken
to be that this Court had decided only that it was not a fit case
where special |eave should be granted. This conclusion may have
been reached by this Court due to several reasons. VWhen the
order passed by this Court was not a speaking one, it is not
correct to assune that this Court had necessarily decided
inmplicitly all the questions in relation to the nerits of the
award, which was under chall enge before this Court in the specia

| eave petition. A-wit proceeding is a wholly different and
di stinct proceeding. Questi ons which can be said to have been
deci ded by this Court expressly, \inplicity or even constructively
whil e di sm ssing the special |eave petition cannot, of course, be
re- opened in a subsequent wit proceeding before the Hi gh Court.
But neither onthe principle of res judicata nor on any principle
of public policy anal ogous thereto, would the order of this Court
di smi ssing the special | eave petition operate to bar the trial of
identical issues in a separate proceeding nanely, the wit
proceeding before’/ the Hgh Court nerely on the basis of an
uncertain assunption that the issues nust have been decided by
this Court at least by inplication. It is not correct or safe to
extend the principle of res judicata or constructive res judicata
to such an extent so as to found- it on nmere guessworKk.

It is not the policy of this Court to entertain special |eave

petitions and grant |eave under Article 136 of the  Constitution
save in those cases where sone substantial question of law of
general or public inportance is involved or there is manifest
injustice resulting fromthe inpugned order or judgnent. The
di sm ssal of a special leave petition in |imne by a non-speaking
order does not therefore justify any inference that by necessary
inmplication the contentions raised in the special | eave petition
on the nmerits of the case have been rejected by this Court. It
may al so be observed that having regard to the very heavy backl og
of work in this Court and the necessity to restrict the intake of
fresh cases by strictly following the criteria aforenmentioned, it
has very often been the practice of this Court to grant specia

| eave in cases where the party cannot claimeffective relief by
approaching the concerned H gh Court under Article 226 of the
Constitution. 1In such cases also the special |eave petitions are
quite often dismssed only by passing a non-speaking order
especially in viewof the rulings already given by this Court in
the two decisions afore-cited, that such dism ssal of the specia

| eave petition will not preclude the party from noving the High
Court for seeking relief under Article 226 of the  Constitution

In such cases it would work extrene hardship and injustice if the
Hi gh Court were to close its doors to the petitioner and refuse
him relief wunder Article 226 of the Constitution on the “sole
ground of dism ssal of the special |eave petition

[ enphasi s suppli ed]

I n our opinion what has been stated by this Court applies also to
a case where a special |eave petition having been disnm ssed by a
non- speaking order the applicant approaches the Hi gh Court by
noving a petition for review. May be that the Suprene Court was
not inclined to exercise its discretionary jurisdiction under
Article 136 probably because it felt that it was open to the
applicant to nove the High Court itself. As nothing has been
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said specifically in the order dismssing the special |eave
petition one is left nmerely guessing. W do not think it would
be just to deprive the aggrieved person of the statutory right of
seeking relief in review jurisdiction of the H gh Court if a case
for relief in that jurisdiction could be nade out nerely because
a special |eave petition under Article 136 of the Constitution
had al ready stood rejected by the Suprene Court by a non-speaking
or der.

In Ms. Rup Dianonds and others Vs. Union of India and others
AR 1989 SC 674, the |aw declared by this Court is that it cannot
be said that the nere rejection of special |eave petition could,
by itself, be construed as the inprimatur of this Court on the
correctness of the decision sought to be appeal ed agai nst.

In WIlson Vs. Col-chester Justices 1985 (2) Al England Law
Reports 97, the House of Lords stated,;

There are a nultitude of reasons why, in a particular case,
| eave to appeal may be refused by an Appeal Conmittee. | shal
not attenpt to enbark on an exhaustive list for it would be
i mpossible to do so. One reason nay be that the particul ar case
raises no question -of general principle but turns on its own

facts. Anot her may be that the facts of the particul ar case are
not suitable as a foundation for determ ning sone question of
general principle. . Conversely the  fact that

| eave to appeal is given is not of itself an indication that the
judgrments below are thought to be wong. It may well be that
| eave is given in. order that the relevant |aw may be

authoritatively restated in clearer termns.

In Supreme Court Enpl oyees Wl fare Association Vs. Uni on of
India and Another 1989 (4) SCC 187, and Yogendra Narayan
Chowdhury and Qthers Vs. Union of India and Gthers 1996 (7) SCC
1, both decisions by Two-Judges Benches, this Court has held that
a non-speaking order of dismssal of a special |eave petition
cannot lead to assunption that it had necessarily decided by
i mplication the correctness of the decision under chall enge.

W nmay refer to a recent decision, by Two-Judges Bench, of this
Court in V.M Salgaocar & Bros. Pvt. Ltd. Vs. Conmi ssi oner
of Income Tax 2000 (3) Scal e 240, holding that when a  specia
| eave petition is dismissed, this Court does not conment on the
correctness or otherw se of the order fromwhich | eave to appea
is sought. What the Court neans is that it does not consider it
to be a fit case for exercising its jurisdiction under Article
136 of the Constitution. That certainly could not be so when
appeal is disnissed though by a non- speaking order. Here the
doctrine of nerger applies. |In that case the “Suprene Court
uphol ds the decision of the Hi gh Court or of the Tribunal. This
doctrine of nmerger does not apply in the case of dismssal ' of
special leave petition under Article 136. VWhen appeal is
di sm ssed, order of the Hgh Court is merged with that of the
Suprenme Court. We find ourselves in entire agreenent with the
law so stated. W are clear in our mnd that anorder dism ssing
a special leave petition, more so when it is by a non-speaking
order, does not result in merger of the order impugned into the
order of the Supreme Court.

A few deci sions which apparently take a view to the contrary may
now be noticed. |In Sree Narayana Dharnmasanghom Trust Vs. Swani
Prakasananda and Ohers 1997 (6) SCC 78, it was held that a
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revi sional order of the Hi gh Court against which a petition for
special |eave to appeal was dismssed in |imne could not have

been revi ewed by the Hi gh Court subsequent to dismissal of S.L.P
by Supreme Court. This decision proceeds on the prenises, as
stated in para 6 of the order, that It is settled | aw that even
the dism ssal of special |eave petition in limne operates as a

final order between the parties. In our opinion, the order 1is

final in the sense that once a special |leave petition is
di sm ssed, whether by a speaking or non- speaking order or
whether in limne or on contest, second special |eave petition

would not lie. However, this statenent cannot be stretched and
applied to hold that such an order attracts applicability of
doctrine of nmerger and excludes the jurisdiction of the Court or
authority passing the order to review the sane.

In State of Mharashtra and Anr. Vs. Prabhakar Bhikaji Ingle
1996 (3) SCC 463, the view taken by a Two-Judges Bench of this
Court is that the dism ssal of special |eave petition without a
speaki ng —order does not constitute res judicata but the order
dealt with in S L.P., disposed of by a non-speaking order cannot
be subjected to review by the Tribunal. 1In our opinion the |aw
has been too broadly stated through the said observation

Learned Judges have been guided by the consideration of judicia

di scipline which, as we would shortly deal with, is a principle
of great relevance and nay be attracted in an appropriate case.
But we find it difficult to subscribe to the view, as expressed
in this decision, that dismssal” of SLP without a speaking order
amounts to confirmation by Supreme Court of the order against
which |eave was sought for and the order had stood nerged in the
order of Suprene Court.

Di smissal of SLP by speaking or reasoned order - no nerger but
Rul e of discipline and Article 141 attracted. The efficacy of an
order disposing of a special |eave petition under Article 136 of
the Constitution cane up for the consideration of Constitution
Bench in Penu Bal akrishna lyer and Ors. Vs. Ariya M Ramaswani
lyer and Os. - AR 1965 SC 165 in the context of revocation of
a special |eave once granted. This Court held that in a given
case if the respondent brings to the notice of the Supreme Court
facts which would justify the Court in revoking the | eave earlier
granted by it, the Suprene Court would in the interest of justice
not hesitate to adopt that course. It was therefore held that no
general rules could be laid down governing the exercise of wde
powers conferred on this Court under Article 136; whether the
jurisdiction of this Court under Article 136 shoul d be exercised
or not and if used, on what ternms and conditions, is /a nmatter
depending on the facts of each case. |If at the stage when
special leave is granted the respondent- caveator  appears and
resists the grant of special |eave and the ground wurged in
support of resisting the grant of special leave is rejected on
nmerits resulting in grant of special |eave then it would not be
open to the respondent to raise the same point over again at the
time of the final hearing of the appeal. However, if the
respondent/ caveat or does not appear, or having appeared, does not
raise a point, or even if he raised a point and the Court does
not decide it before grant of special |eave, the sane point can
be raised at the tine of final hearing. There would be no
technical bar of res judicata. The Constitution Bench thus nmakes
it clear that the order disposing of a special |eave petition has
finality of a linmted nature extending only to the points
expressly decided by it.
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The wunderlying logic attaching efficacy to an order of the
Supreme Court dismissing S.L.P. after hearing counsel for the
parties is discernible froma recent Three-Judges Bench deci sion
of this Court in Abbai Mligai Partnership Firm& Anr. Vs. K.
Sant hakumaran & O's. 1998 (7) SCC 386. In the matter of
eviction proceeding initiated before the Rent Controller, the
order passed therein was subjected to appeal and then revision
before the High Court. Special |eave petitions were preferred
before the Suprene Court where the respondents were present on
caveat. Both the sides were heard through the senior advocates
representing them The special |eave petitions were disnissed.
The High Court thereafter entertained review petitions which were
hi ghly bel ated and havi ng condoned the delay reversed the orders
nade earlier in civil revision petitions. The orders in review
were challenged by filing appeals under |eave granted on specia
| eave petitions. This Court observed that what was done by the
| earned single Judge was subversive of judicial discipline.
The facts and circunstances of \the case persuaded this Court to
form an ~/opinion that the tenants were indulging in vexatious
litigations, abusing the process of the Court by approaching the
H gh Court and the very entertainment of review petitions (after
condoning a long delay of 221 days) and then reversing the
earlier orders was -an affront to the order of this Court.
However the |earned judges deciding the case have nowhere in the
course of their judgnent relied on doctrine of merger for taking
the view they have done. A careful reading of this decision
brings out the <correct statenent of law and fortifies us in
taking the view as under.

A petition for |eave to appeal to this Court may be dism ssed by
a non-speaking order or by a speaking order. Whatever be the
phraseol ogy enployed in the order of dism'ssal, if it is a
non- speaki ng order, i.e. it does not~ assign. reasons for
dism ssing the special |eave petition, it would neither attract
the doctrine of nerger so as to stand substituted in place of the
order put in issue before it nor would it be a declaration of |aw
by the Suprene Court under Article 141 of the Constitution for
there is no law which has been decl ared. If “the order of
di smissal be supported by reasons then also the doctrine  of
nmerger woul d not be attracted because the jurisdiction exercised
was not an appellate jurisdiction but nerely a discretionary
jurisdiction refusing to grant |eave to appeal. W have already
dealt with this aspect earlier. Still the reasons stated by the
Court would attract applicability of Article 141 of t he
Constitution if there is a |aw declared by the Suprene Court
whi ch obviously would be binding on all the courts and tribunals
in India and certainly the parties thereto. The statenent
contained in the order other than on points of |aw would be
bi nding on the parties and the court or tribunal, whose order was
under challenge on the principle of judicial discipline, this
Court being the apex court of the country. No court or tribuna

or parties would have the liberty of taking or canvassing any
view contrary to the one expressed by this Court. The order & of
Supreme Court would nean that it has declared the | aw and inthat
light the case was considered not fit for grant of |eave. The
declaration of law will be governed by Article 141 but still, the
case not being one where |eave was granted, the doctrine of
nmerger does not apply. The Court sometines |eaves the question
of law open. O it sonetines briefly lays down the principle,
may be, contrary to the one | aid down by the Hi gh Court and yet
woul d dismiss the special |eave petition. The reasons given are
i ntended for purposes of Article 141. This is so done because in
the event of nerely disnissing the special |eave petition, it is
likely that an argunent could be advanced in the H gh Court that
the Supreme Court has to be understood as not to have differed in
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law with the H gh Court.

Incidentally we may notice two other decisions of this Court
which though not directly in point, the lawlaid down wherein
would be of some assistance to us. In Shankar Ranthandra
Abhyankar Vs. Krishnaji Dattatraya Bapat AIR 1970 SC 1, this
Court vide para 7 has enphasized three pre conditions attracting

applicability of doctrine of nerger. They are : i) the
jurisdiction exerci sed should be appel l ate or revisi ona
jurisdiction; ii) the jurisdiction should have been exercised
after issue of notice; and, iii) after a full hearing in

presence of both the parties. Then the appellate or revisiona
order would replace the judgment of the |ower court and
constitute the only final judgnent. |In Sushil Kumar Sen Vs.
State of Bihar AIR 1975 SC 1185 the doctrine of nerger usually
applicable to orders passed in exercise of appellate or
revi sional jurisdictionwas held to be applicable also to orders
passed ~in exercise of review jurisdiction. This Court held that
the effect of allowing an application for review of a decree is
to vacate “a decree passed. The decree that is subsequently
passed on_ review whether it nodifies, reverses or confirns the

decree originally passed, is a new decree superseding the
original one. The ~distinction is clear. Ent ert ai ni ng an
application for reviewdoes not vacate the decree sought to be
revi ewed. It is/only when the application for review has been

allowed that the decree under reviewis vacated. Thereafter the
matter is heard afresh and the decree passed-therein, whatever be
the nature of the new decree, would be a decree superseding the
earlier one. The principle or logic flowing fromthe above-said
decisions can wusefully be utilised for resolving the issue at
hand. Mere pendency of an application seeking |l eave to appea
does not put in jeopardy the finality of the decree or order
sought to be subjected to exercise of appellate jurisdiction by
the Supreme Court. It is only if the application is allowed and
| eave to appeal granted then the finality of the decree or order
under challenge is jeopardi sed as the pendency of appeal reopens
the issues decided and this court is then scrutinising the
correctness of the decision in exercise of “its appellate
jurisdiction.

In Copal bandhu Bi swal Vs. Krishna Chandra Mhanty & Os. 1998
(4) SCC 447 there are observations vide para 8 and at a few other
places that rejection of a special |eave petition _against the
order of administrative tribunal makes the order of the Tribuna
final and binding and the party cannot thereafter go back to the
Tribunal to apply for review However, paras 12 & 13 of the
judgment go to show that (i) the applications for review before
the Tribunal were not within the principle |aid down under Order
47 Rule 1 of the CP.C., (ii) did not conmply with the relevant
rules contained in Central Admi nistrative Tribunal® (Procedure)
Rul es, 1987, (iii) the review applicants were not in the category
of persons aggrieved, and (iv) the review petitions were filed
beyond the period of limtation prescribed and the delay was not
expl ai ned. Thus the case proceeds on the peculiar facts of  its
own.

In Junior TelecomOficers Forum& Ors. Vs. Union of India &
Os. 1993 Supp. (4) SCC 693 al so the view taken by a Two- Judges
Bench of this Court is that the dism ssal of the SLP, though in
l[imne, was on merits and the Court had declined to interfere

with the inpugned judgrment of the H gh Court except to alimted
extent as noticed therein whereafter the Tribunal could not have
reopened the matter. The order passed earlier by the Suprene
Court is quoted in para 5 of the report. It clearly states that
on SLP itself the Court heard counsel of both the sides. Wi |l e
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di smssing the special |eave petition on nerits, this Court had
to sone extent interfere with the order of the H gh Court which
was put in issue before the Suprene Court. It is clear that the
Supreme Court had exercised appellate jurisdiction vested in it
under Article 136 of the Constitution and heard both the sides
though the |leave was not formally granted and the special |eave
petition was not formally converted into an appeal. Hence this
decision rests on the special facts of that case.

In Supreme Court Enpl oyees Wl fare Associ ations case (supra),
this Court held :-

When Suprene Court gives reasons while disnissing a specia

| eave petition under Article 136 the decision becones one which
attracts Article 141. But. when no reason is given and the
special leave petition is sumrarily dismissed, the Court does not
lay down any | aw under Article 141. The effect of a non-speaking
order of ‘dism ssal of a special |eave petition w thout anything
nore indicating the grounds or reasons of its dismssal nust, by
necessary inplication, be taken to be that the Suprene Court had
decided only that it was not a fit case where special |eave
petition shoul d be granted.

Leave granted - dismissal wthout reasons - nerger results It nmay
be that in spite of having granted | eave to appeal, the Court nay
dismiss the appeal on such grounds  as- may have provided
foundation for refusing the grant at the earlier stage. But that
will be a dismssal of appeal. ~The decision of this Court would
result in superseding the -decision under appeal attracting
doctrine of nmerger. But if the same reasons had prevailed wth
this Court for refusing | eave to appeal ; the order would not have
been an appellate order but only an order refusing to grant |eave
to appeal

Doctrine of nerger and review :-
This question directly arises inthe case before us.

The doctrine of merger and the right of review are concepts which
are closely inter-linked. |f the judgnent of the H gh Court has
cone up to this Court by way of a special |eave, and specia

leave is granted and the appeal is disposed of with or ~ w thout
reasons, by affirmance or otherw se, the judgnent of  the High
Court nerges with that of this Court. |In that event, it is not
perm ssible to nove the H gh Court by review because the judgment
of the H gh Court has nmerged with the judgnent of this Court.
But where the special |eave petition is disnmssed - there being
no nmerger, the aggrieved party is not deprived of any statutory
right of review, if it was available and he can pursue it. It
may be that the reviewcourt may interfere, or it nay not
interfere depending upon the |aw and principles applicable to
interference in the review. But the Hi gh Court, if it exercises
a power of review or deals with a review application on nerits -
in a case where the High Courts order had not merged with an

order passed by this Court after grant of special |leave - the
High Court could not, in law, be said to be wong in exercising
statutory jurisdiction or power vested init.

It will be useful torefer to Oder 47 Rule 1 of the Code of
Civil Procedure 1908. It reads as follows :

R 1. Application for review of judgnent.
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(1) Any person considering hinself aggrieved, -

(a) by a decree or order fromwhich an appeal is allowed, but
fromwhi ch no appeal has been preferred,

(b) by a decree or order fromwhich no appeal is allowed, or

(c) by a decision on reference froma Court of Snall Causes, and
who, fromthe discovery of new and inportant matter or evidence
which, after the exercise of due diligence, was not within his
know edge or could not be produced by himat the time when the
decree was passed or order made, or on account of some m stake or
error apparent on the face of the record, or for any other
sufficient reason, desires to obtain a review of the decree
passed or order nmade against him may apply for a review of
judgrment to the Court which passed the decree or nade the order

(2) A party who is not appealing froma decree or order may apply
for a review of judgment notwi thstanding the pendency of an
appeal by sone other party except where the ground of such appea
is comon_ to the applicant and the appellant, or when, being
respondent, he can present to the Appellate Court the case on
whi ch he applies for the review.

[ Expl anati on. - The fact that the decision on a question of |aw
on which the judgnment of the Court is based has been reversed or

nodi fied by the subsequent decision of a superior Court in any
other case, shall '‘not be a ground for the review of such
j udgrent . ]

For our purpose it is clause (a) sub-rule(1l) which is relevant.
It contenplates a situation where an appeal is allowed but no
appeal has been preferred. The Rule came up for consideration
of this Court in Thungabhadra Industries Ltd. Vs. The Govt. of
A P. (AR 1964 SC 1372) in the context of Article 136 of the
Constitution of India. The applicant had filed an application
for review of the order of the Hi gh Court refusing to grant a
certificate under Article 133 of the Constitution.  The applicant
also filed an application for special |eave to appeal in respect
of the sane matter under Article 136 -along with an application
for condonation of delay. The Suprene Court refused to condone
the delay and rejected the application under Article 136. When
the application for review cane up for consideration before the
Hi gh Court, it was disnmissed on the ground that the special |eave
petition had been dism ssed by the Suprene Court. This Court
held that the crucial date for determ ning whether or not the
terns of Oder 47 Rule 1(1) CPC are satisfied is the date when
the application for reviewis filed. |If on that date no appea
has been filed it is conpetent for the Court hearing the petition
for review to dispose of the application on the nerits
notwi t hst andi ng t he pendency of the appeal, subject -only to this,
that if before the application for reviewis finally decided the
appeal itself has been disposed of, the jurisdiction of the Court
hearing the review petition would come to an end. On the date
when the application for review was filed the applicant had not
filed an appeal to this Court and therefore there was no bar to
the petition for review being entertained.

Let us assume that the reviewis filed first and the delay in the
SLP is condoned and the special |leave petition is ultimtely
granted and the appeal is pending in this Court. The position
then, under Order 47 Rule 1 CPCis that still the review can be
di sposed of by the High Court. |If the reviewof a decree is
granted before the disposal of the appeal against the decree, the
decree appeal ed against will cease to exist and the appeal woul d




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 17

be rendered i nconpetent. An appeal cannot be preferred against a
decree after a review agai nst the decree has been granted. This
is because the decree reviewed gets nmerged in the decree passed
on review and the appeal to the superior court preferred against
the earlier decree - the one before review - becones infructuous.

The Review can be filed even after SLP is dismissed is clear from
the |language of Order 47 Rule 1 (a). Thus the words no appea
has been preferred in Oder 47 Rule 1(a) would also nean a
situation where special leave is not granted. Till then there is
no appeal in the eye of |aw before the superior court.
Therefore, the review can be preferred in the High Court before
special leave is granted, but not after it is granted. The
reason is obvious. Once speci al | eave is grant ed t he
jurisdiction to consider the validity of the High Courts order
vests in the Suprene Court and the Hi gh Court cannot entertain a
revi ew thereafter, ‘unl ess such a review application was preferred
in the Hi gh Court before special |eave was granted.

Concl usi ons : -

We have catalogued and dealt with all the avail abl e deci sions of
this Court brought to our notice on the point at issue. It is
clear that as amongst the several two-Judges Bench decisions
there is a conflict of opinion and needs to be set at rest. The
source of power conferring binding efficacy on decisions of this
Court is not uniformin all such decisions.. Reference is found
having been nmde to (i) Article 141 of the  Constitution, (ii)
doctrine of nmerger, (iii) res-judicata, and (iv) Rule of
di scipline flowing fromthis Court being the highest court of the
| and.

A petition seeking grant of special leave'to appeal nmay be
rejected for several reasons. For exanple, it nmay be rejected
(i) as barred by time, or (ii) being adefective presentation

(iii) the petitioner having no locus standi to file the petition

(iv) the conduct of the petitioner disentitling him to any
i ndul gence by the Court, (iv)  the question raised by the
petitioner for consideration by this Court being not fit- for
consi deration or deserving being dealt with by the apex court. of
the country and so on. The expression often enployed by ‘this
Court while disposing of such petitions are - heard and

di sm ssed, dism ssed, dism ssed as barred by time and so on

May be that at the admi ssion stage itself the opposite party
appears on caveat or on notice and offers contest to the
mai ntai nability of the petition. The Court-nmay apply its nmnd to
the neritworthiness of the petitioners prayer seeking | eave to

file an appeal and having forned an opi nion may say di sm ssed on

nmerits. Such an order may be passed even ex-parte, that is, in

the absence of the opposite party. |In any case, the /disn ssa

woul d remain a dism ssal by a non-speaki ng order where no reasons
have been assigned and no | aw has been declared by the Suprene

Court . The dismissal is not of the appeal but of 'the specia
| eave petition. Even if the nerits have been gone into, they are
the nerits of the special |eave petition only. In our  opinion

neither doctrine of nerger nor Article 141 of the Constitution is
attracted to such an order. Gounds entitling exercise of review
jurisdiction conferred by Order 47 Rule 1 of the CP.C. or any
other statutory provision or allow ng review of an order passed
in exercise of wit or supervisory jurisdiction of the H gh Court
(where also the principles underlying or energing from Order 47
Rule 1 of the C.P.C. act as guidelines) are not necessarily the
same on which this court exercises discretion to grant or not to
grant special |eave to appeal while disposing of a petition for
the purpose. Mere rejection of special |eave petition does not
take away the jurisdiction of the court, tribunal or forum whose




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 17

order forns the subject matter of petition for special leave to
review its own order if grounds for exercise of review
jurisdiction are shown to exist. Were the order rejecting an
SLP is a speaking order, that is, where reasons have been
assigned by this Court for rejecting the petition for specia
| eave and are stated in the order still the order remains the one
rejecting prayer for the grant of |eave to appeal. The
petitioner has been turned away at the threshold w thout having
been allowed to enter in the appellate jurisdiction of this
Court. Here also the doctrine of nerger would not apply. But
the law stated or declared by this Court in its order shal
attract applicability of Article 141 of the Constitution. The
reasons assigned by this Court inits order expressing its
adj udi cation (expressly or by necessary inplication) on point of
fact or law shall take away the jurisdiction of any other court,
tribunal or authority to express any opinion in conflict with or
in departure fromthe view taken by this Court because permtting
to do so would be subversive of judicial discipline and an
affront to the order of this Court. However this would be so not
by reference to the doctrine of nerger.

Once a special |eave petition-has been granted, the doors for the
exercise of appellate jurisdiction of this Court have been |et
open. The order i'nmpugned before the Supreme Court becones an
order appeal ed against. Any order passed thereafter would be an
appel l ate order and would attract the applicability of doctrine
of merger. It would not nake a difference whether the order is
one of reversal or of nodification or of disnissal affirmng the
order appeal ed against. It would also not nake any difference if
the order is a speaking or non- speaking one. VWhenever this
Court has felt inclined to apply its mnd to the nerits of the
order put in issue before it though it may be inclined to affirm

the sanme, it is customary with this Court to grant Ileave to
appeal and thereafter dismss the appeal itself (and not nerely
the petition for special leave) though at tines the orders

granting |eave to appeal and dism ssing the appeal are contained
in the same order and at tines the orders are /quite brief.
Nevert hel ess, the order shows the exercise ~of appel | ate
jurisdiction and therein the nmerits of the order inpugned having
been subjected to judicial scrutiny of this Court.

To nmerge nmeans to sink or disappear in sonmething else; to
become absorbed or extinguished; to be conbined or be swall owed
up. Merger in lawis defined as the absorption of a thing of
| esser inportance by a greater, whereby the | esser ceases to
exist, but the greater is not increased; an absorption ~or
swallowing up so as to involve a loss of identity and
i ndividuality. (See Corpus Juris Secundum - Vol . LVI1, pp
1067-1068)

W nmay |ook at the issue fromanother angle. The Suprenme Court
cannot and does not reverse or nodify the decree or order
appeal ed against while deciding a petition for special leave to

appeal . VWhat is inpugned before the Suprene Court can be
reversed or nodified only after granting | eave to appeal and then
assum ng appellate jurisdiction over it. |If the order inpugned

bef ore the Supene Court cannot be reversed or nodified at the SLP
stage obviously that order cannot also be affirmed at the SLP
st age.

To sum up our conclusions are :-
(i) Where an appeal or revision is provided against an order passed by

a court, tribunal or any other authority before superior forumand such
superior forumnodifies, reverses or affirms the decision put in issue
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before it, the decision by the subordinate forumnerges in the decision

by the superior forumand it is the latter which subsists, renmins
operative and is capable of enforcenment in the eye of |aw

ii) The jurisdiction conferred by Article 136 of the Constitution
is divisible into tw stages. First stage is upto the disposa
of prayer for special leave to file an appeal. The second stage
conmences if and when the | eave to appeal is granted and specia
| eave petition is converted into an appeal

(iii) Doctrine of merger is not a doctrine of wuniversal or
unlimte applicati on. It wll depend on the nature of
jurisdiction exercised by the superior forumand the content or
subj ect-matter of challenge laid or capable of being laid shal
be determinative of the applicability of nmerger. The superior
jurisdiction should be capable of reversing, nodifying or
affirmng the order put in issue before it. Under Article 136 of
the Constitution the Supreme Court may reverse, nodify or affirm
the judgnment-decree or order appeal ed agai nst while exercising
its appel late jurisdiction and not while exercising t he
di scretionary —jurisdiction disposing of petition for specia
| eave to appeal. The doctrine of nerger can therefore be applied
to the former and not to the latter.

iv) An order refusing special |eave to appeal may be a non-
speaking order or a speaking one. In-either case it does not
attract the doctrine of nmerger. An order refusing special |eave
to appeal does not stand substituted in place of the order under
chal | enge. Al that it means is that the Court was not inclined
to exercise its discretion so-asto allow the appeal being fil ed.

v) |If the order refusing | eave to appeal isa speaking order
i.e. gives reasons for refusing the grant of |eave, then the
order has two inplications. Firstly, the statement of [|aw
contained in the order is a declaration of law by the Supreme
Court within the meaning of Article 141 of the Constitution
Secondly, other than the declaration of |aw, whatever is stated
in the order are the findings recorded by the Suprenme Court which
would bind the parties thereto and also the court, tribunal - or
authority in any proceedings subsequent thereto by way of
judicial discipline, the Suprene Court being the apex court of
the country. But, this does not anmount to saying that the order
of the court, tribunal or authority bel ow has stood nerged in the
order of the Suprene Court rejecting special |eave petition or
that the order of the Suprenme Court is the only order binding as
res judicata in subsequent proceedi ngs between the parti es.

(vi) Once leave to appeal has been granted and  appellate
jurisdiction of Supreme Court has been invoked the order passed
in appeal would attract the doctrine of nmerger; the order may be
of reversal, nodification or nerely affirmation

(vii) On an appeal having been preferred or a petition seeking
| eave to appeal having been converted into an appeal before
Suprenme Court the jurisdiction of H gh Court to entertain a revew
petition is lost thereafter as provided by sub-rule (1) of Rule
(1) of Order 47 of the C. P.C

Havi ng thus made the | aw clear, the case at hand poses no probl em
for solution. The earlier order of the Hi gh Court was sought to
be subjected to exercise of appellate jurisdiction of Suprene
Court by the State of Kerala wherein it did not succeed. The
prayer contained in the petition seeking | eave to appeal to this
Court was found devoid of any nmerits and hence disnissed. The
order is a non- speaking and unreasoned order. All that can be
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spelled out is that the Court was not convinced of the need for
exercising its appellate jurisdiction. The order of the High
Court dated 17.12.1982 did not nerge in the order dated 18.7.1983
passed by this Court. So it is available to be reviewed by the
Hi gh Court. Moreover such a right of reviewis now statutorily
conferred on the H gh Court by sub-section (2) of Section 8C of
the Kerala Act. Legi slature has taken care to confer the
jurisdiction to reviewon the High Court as to such appellate
orders also against which though an appeal was carried to the
Supreme Court, the same was not admitted by it. An appeal would
be said to have been admitted by the Suprene Court if leave to
appeal was granted. The constitutional validity of sub-section
(2) of Section 8C has not been chall enged. Though, Shri T.L.V.
lyer, the l|earned senior counsel for the appellant nade a feeble
attenpt at raising such a plea at the time of hearing but
unsuccessfully, as such aplea has not so far been raised before
the H gh Court also not in the petition filed before this Court.

No fault can be found with the approach of the H gh Court. The
appeal is dismssed. No order as to the costs.




