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ACT:

Practice and Procedure-H gh Court-1f could release a
detenu on bail on considerations applicable to cases of
punitive detention.

HEADNOTE:

After hearing the habeas corpus petitions of the
respondents, who were detained under the provisions of the
Mai nt enance of Supplies of Essential Commodities Act, 1980
the Division Bench of the Hgh Court released the wit
petitions from their list since  the Court was /'to have
hol i days for over ten days imediately thereafter. Another
Di vi si on Bench, which took wup the petitions for hearing,
al so adjourned the petitions wuntil the reopening of the
Court after holidays.

In the nean time a single Judge of —the H gh Court,
bef ore whom the detenus nmde an application for - bail
allowed their petitions on the ground that the Governnent
had erred in forwarding their representations to the
advi sory board wi thout considering themfor itself.

On reopening of the Court, a Division Bench heard the
habeas corpus petitions. It however, allowed the detenus to
be on bail till the judgment was pronounced.

Inits petition for grant of special |eave to appea
the State challenged the inpugned order of the Single Judge
rel easing the detenus on bail "until the next date of
heari ng of the habeas corpus petitions".

Al'l ow ng the appea
N

HELD: 1. The single Judge erred in releasing the
detenus on bail when their wit petitions were listed for
hearing before a Division Bench. Neither was there any
pressing or particular reason of a unique kind such as grave
illness or pressing and personal business justifying the
order of release on bail for a short period. The detenus
cannot be released on bail as a matter of common practice on
consi derations generally applicable to cases of punitive
detention. [26 F-H

In the instant case the single Judge took up on hinself
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the decision on nerits.

25

Al'though the Courts would be anxious to protect the
i ndividual liberty of the citizen on justiciable grounds and
within the limts of their jurisdiction, it would be unw se

to ignore the object which the orders of detention are
intended to serve. The reluctance of Courts to pass orders

of bail in detention cases is based on the fact that they
are fully consci ous of t he difficulties-Iegal and
constitutional-and of the other risks involved in naking
such orders. |If an order of bail is nade by the Court

without a full trial of the issues involved nerely on prima
facie opinion forned by the H gh Court, such order woul d be
open to challenge that it is the result of inproper exercise

of jurisdiction. It is essential to bear in mnd the
di stinction between the existence of jurisdiction and its
proper exercise. _Inproper exercise of jurisdiction in such

matter s nmust necessarily be avoided by the courts in dealing
with applications of this character. [29 A-F]

Stat'e of Bihar v. Ranbal ak Singh and others, [1966] 3
SCR 344 appli ed.

2. There is no force in the argument of the detenus
that by reason of the decision of the Division Bench
allowing the detenus to be on bail till the delivery of the

judgrment by it in/ their wit petitions, the special |eave
petition filed by the State had becone infructuous because
the primary order of bail was the one passed by the single
Judge. The Division Bench has allowed that order to renmain
in operation only because the counsel for the State was
unabl e to say whet her the Advisory Board had reconmended the
confirmation of detention -or not. The Division Bench
postponed the delivery of the judgnent for that reason and
directed that the detenus would be allowed to continue on
bail until further orders. [30 A-C

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTION: Criminal ~Appeal No.
932-933 of 1981.

Appeal s by special |leave fromthe judgnent and order
dated the 23rd COctober, 1981 of the Allahabad H gh Court in
CM Ap.No. 5909 (W of 1981 in CWNo. 8918/81.

R K. Bhatt for the Appellant.

Shaukat Hussain and Shakil Ahmed for the Respondent.

The Judgnent of the Court was delivered by

CHANDRACHUD, C.J.: Heard counsel. Speci al | eave
gr ant ed.

The respondents, who are detai ned under the provisions
of the Prevention of Blackmarketing and Mintenance of
Supplies of Essential Commmpbdities Act, 1980 filed Habeas
Corpus petitions in the H gh Court of Allahabad chall'engi ng
the orders of detention passed agai nst them Those petitions
were alnmost fully heard by a Division Bench on Cctober 19
and 22, 1981. The | earned Judges, however, released the wit
petitions fromtheir list since the Court had Diwali
26
hol i days from Cctober 24 until November 2, 1981 and they
were not likely to be available, perhaps as a Bench, for
concl uding the hearing of the wit petitions.

Anot her Division Bench took up the Wit Petitions for
hearing on Qctober 23 but they adjourned the petitions unti
the reopening of the Court on Novenber 3. Soon after the
Di vi sion Bench rose, counsel for the respondents approached
a learned Single Judge after Court hours and applied for
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bail. It appears that the Deputy Governnent Advocate was
avai | abl e. He was sent for and after hearing both the sides,
the learned Judge granted bail to the respondents on the
ground that the State CGovernment had erred in forwarding the
respondents’ representations to the Advisory Board w thout
considering themfor itself.

The writ petitions were taken up for hearing by another
Di vi sion Bench on Novenber 3, 1981. They concluded the
hearing on that date, reserved their judgnent and all owed

the respondents to continue on bail till Novenber 10 which
was fixed for judgnent. The judgnent is not yet delivered.
The | earned Judges directed: "It may however be inquired as

to how file was sent before the |earned single Judge for
bail when there was no case fixed before him™"

These Special Leave Petitions are directed against the
order passed by the |earned Single Judge on OCctober 23,
1981, releasing the respondents on bail "until the next date
of hearing of the Habeas Corpus petitions."

We are unableto appreciate how the Ilearned Single
Judge could rel ease the respondents on bail when, in the
first instance, the wit petitions filed by themwere |listed
for hearing before a Division Bench. Secondly, and that
i nvol ves a question of principle, we are unable to see for
what special reason the |earned Judge thought it necessary
to release the respondents on bail. The order passed by the
| earned Judge does not show that there was any pressing or
particular reason of a wunique kind  for- which it was
i nperative to enlarge the respondents on bail. If persons
held in detention are rel eased on bail in the manner done by
the | earned Judge, the very object and purpose of detention
will be totally frustrated. Gave illness or pressing and
personal business my justify an order of release in
detention cases for a short period suited to the exigencies
of the particular occasion. But a-detenu cannot be rel eased
on bail as a matter of conmmon practice, on considerations

general ly appli -
27

cable to cases of punitive detention. The learned Single
Judge virtually took upon hinself the decisionof the wit
petitions of nmerits. He found, evidently on-an on-the-spot
argunent, that the State Governnent. had erred in not
considering the representations of the respondents before
forwarding them to the Advisory Board and released the

respondents on bail as their further continuance  in
detention was "prima facie" vitiated.
In passing the order of bail, the Iearned Judge has

sought the support of a decision of a Constitution Bench of
this Court in State of Bihar v. Ranbal ak Si ngh and O hers.
In that case, the State of Bihar appealed to this  Court
against an order of interimbail passed by the Patna Hi gh
Court in a Habeas Corpus petition which was filed by the
respondent to challenge an order of detention issued under
Rule 30 of the Defence of India Rules, 1962. It was held by
this Court that though the H gh Court has jurisdiction to

grant bail in Habeas Corpus petitions filed against orders
of detention passed under rule 30, the exercise of the said
jurisdiction is i nevitably ci rcunscri bed by t he

consi derations which are special to such proceedings and
whi ch have relevance to the object which it intended to be
served by orders of detention passed under the said Rule. If
on proof of certain conditions or grounds it is open to the
High Court to set aside the order of detention nade under
Rule 30 and direct the rel ease of the detenu, then it cannot
be held that in a proper case the Hgh Court has no
jurisdiction to make an interimorder giving the detenu the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

relief which the High Court would be entitled to give him at
the end of the proceedi ngs. The Court, however, hastened to
enphasi ze

28

29

"...though we have no hesitation in affirmng the
jurisdiction of the High Court in granting interim
relief by way of bail to a detenu who has been detai ned
under Rule 30 of the Rules there are certain inexorable
consi derations which are relevant to proceedings of
this character and which inevitably circunscribe the
exercise of the jurisdiction of the Hi gh Court to pass
interimorders granting bail to the detenu. There is no
doubt that the facts on which the subj ecti ve
satisfaction of the detaining authority is based, are

not justiciable, and so, it is not open to the High
Court to enqui re whet her the inpugned order of
detention is justified on facts or not . The

jurisdiction of the H gh Court to grant relief to

the detenu in'such proceedings is very narrow and very
limted. That being so, if the Hi gh Court takes the
view- that prima facie, the allegations made in the wit
petition disclose a serious defect in the order of
detention which would justify the release of the
detenu, the w'ser and the nore sensible and reasonabl e
course to adopt would invariably be to expedite the
hearing of the wit petition and deal with the nerits
wi thout any delay. Take the case where nala fides are
alleged in respect of an order of detention. It is
difficult, if 'not inpossible, for the Court to come to
any conclusion, even prinma facie about the nmala fides
all eged, unless a returnis filed by the State. Just as
it is not unlikely that the Hi gh Courts may come across
cases where orders of detention are passed mala fides,
it is also not unlikely that allegations of mala fides
are made |ight heartedly or wthout justification; and
so, judicial approach necessarily postulates that no
concl usi on can be reached, even prima facie, as to nmala
fides unless the State is given a chance to file its
return and state its case in_ respect of the said
al l egations; and this enphasises the fact that even in
regard to a challenge to the wvalidity of an order of
detention on the ground that it is passed mala fides it
woul d not be safe, sound or reasonable to nmake an
interimorder on the prima facie provisional concl usion
that there may be sone substance in the allegations of
mala fides. What is true about nmmla fides is equally
true about other infirmties on which an order of
detention may be challenged by the detenu. That is why
the limtation on the jurisdiction of the Court to
grant relief to the detenus who have been detained
under R 30 of the Rules, inevitably introduce a
corresponding limtation on the power of the Court to
grant interimbail."
The Court, speaking through Gaj endragadkar, C.J. added:
"It is no doubt true that a detenu is detained
without a trial; and so, the courts would inevitably be
anxious to protect the individual [Iiberty of the
citizen on grounds which are justiciable and within the
l[imts of their jurisdiction. But in wupholding the
claim for i ndi vidual liberty within the [imts
permtted by law, it would be unwise to ignore the
obj ect which the orders of detention are intended

to serve. An unwi se decision granting bail to a party
may |l ead to consequences which are prejudicial to the
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interests of the comunity at large; and that is a
factor which nmust be duly weighed by the H gh Court
before it decides to grant bail to a detenu in such
proceedings. W are free to confess that we have not
cone across cases where bail has been granted in habeas
cor pus proceedi ngs directed agai nst orders of detention
under R 30 of the Rules, and we apprehend that the
reluctance of the courts to pass orders of bail in such
proceedings is obviously based on the fact that they
are fully conscious of the difficulties-legal and
constitutional, and of the other risks involved in
maki ng such orders. Attenpts are always nmade by the
courts to deal with  such applications expeditiously;
and in actual practice, it would be very difficult to
come across a case where without a full enquiry and
trial of the ground on which the order of detention is
chall enged by the detenu, it would be reasonably
possible or~ permissible to the Court to grant bail on
prima facie conclusion reached by it at an earlier
stage of the proceedings.
If an order of bail is nade by that Court w thout
a full trial of the issues involved nmerely on prim
facie opinion formed by the H gh Court, the said order
woul d be open to the challenge that it is the result of
i nproper exercise  of jurisdiction. It is essential to
bear in mnd the distinction between the existence of
jurisdiction and its proper exercise. |nproper exercise
of jurisdiction in such matters nust necessarily be
avoided by the courts in dealing with applications of
this character.”
The learned Single Judge, wth respect, has failed to
appreciate the weight of these observations~ while passing
the order of interim bail. A Division Bench had heard the
petitions for two days but did not thinkit fit or proper to
grant interim relief to the detenus. ‘Another Division Bench
was going to rehear the petitions after ten days. It i's not
proper that, in between, the learned Single Judge should
have taken upon hinself the task of examining the 'nmerits of
the matter in order to find whether there was a prim facie
case for releasing the detenus on bail
Shri Shaukat Husain, who appears on behalf of the
respondents, has drawn our attention to an order passed by
the Division

30
Bench itself on Novenber 10, 1981 by which.it has permtted
the respondents to continue on bail until the delivery of

the judgnent by it in the wit petitions. Learned counse
says that the special |eave petitions filed by the State of
Uttar Pradesh against the order passed by the | earned Single
Judge have becone infructuous by reason of the order passed
by the Division Bench. W are unable to accept this
subm ssi on because the primary order of bail under which the
respondents are at large is the one passed by the |earned
Singl e Judge. The Division Bench has allowed that order to
remain in operation, only for the reason that counsel for
the State was unable to say whether the Advisory Board had
recommended the confirmation of detention or not. The
Di vi sion Bench postponed the delivery of the judgnent for
that reason and directed that the respondents, who are
already on bail, will be allowed to continue on bail unti
further orders.

For reasons aforesaid, we set aside the order of bai
and direct that the respondents shall be taken in custody
forthwith.

We hope that the Division Bench which has al ready heard
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argunents in the Wit Petitions, will be able to deliver its
if it has not already done so.

j udgrent expeditiously,
The appeals will

j udgrent .

P.B.R

31

stand disposed of

in terns

Appea

of this

al | oned.




