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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VIL APPELLATE JURI SDI CTI ON
WRI'T PETI TI ON NO. 5986 OF 2005

1. Yeral a Medi cal Trust & Research )
Centre, )
A Public Charitable Trust, )

duly regi stered under the provisions
of Public Trust Act, and having )
its Registered Ofice at )
Curry Road, Munbai & Institutional)

Area, Sector 4, Kharghar, )
Navi Munbai 410 210. )
2. Y.MT. College of Managenent )
An Educational Institution, )

having its office at Institutional)

Area, Sector 4, Kharghar, )
Navi Minbai 410 210. )..Petitioners.
Vs.
1. The Stae of Maharashtra )
(Notice to be served on the )
Govt . Pl eader, Original Side, )
H gh Court, Muinbai) )
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The Secretary to Gover nnent

Hi gher Techni cal Education Dept.

having its office at Mantral aya,

Annexe Buil di ng, Munbai 400 032.

Al'l I'ndia Council for

Techni cal Educati on,

A Statutory Body constituted und
t he provisions of AICTE and
having its office at Indira Gand
Compl ex, |.P. Estate,

New Del hi 110 002.

The Regi onal O fi cer,

Al'l India Council for Technical
Educati on, Western Regional Ofi
2nd floor, Industrial Assurance
Bui | di ng, Opp. Churchgat e Rai |l way
Station, Veer Nariman Road,

Munbai 400 020.

Uni on of India
(Notice to be served at

Law & Justice Departnent, Govt.

er)
)
hi )
)
)

ce)

of )
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I ndi a, | ncome-Tax Buil ding, )

New Marine Lines, Minbai. )

The University of Minbai )

having its office at Fort, )

Munbai . ) .. Respondent s.
M.S. G Surana for the Petitioners.

M. A A Kunbhakoni, Associ ate Advocate Ceneral wth
M. P.l.Khemani, AGP for Respondent Nos.1 and 2.

Ms. Beena Menon for Respondent Nos.3 and 4.

M. R A Rodrigues for Respondent NO. 6.

CORAM : F.|.REBELLO &
DR. D. Y. CHANDRACHUD, JJ.
15t h Sept enber, 2005.

ORAL JUDGMVENT: (Per F.I.REBELLO, J.)

1. Rule. Heard forthwth.
2. The Petitioners had decided to open a new
col | ege for managenent i.e. M B. A Cour se.

Perm ssion for opening an MA Course requires
per m ssi on of Respondent No.3. Respondent No.3 has

framed infrastructure nornmns for starting new
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managenent colleges. Pursuant to the Petitioners
submitting the necessary docunents, the officers of
Respondent Nos.1 and 2 visited the Petitioners’
institution and submitted their report. Based on
that report on 28th January, 2005 the State
Government reconmended the Petitioners’ proposal
for establishnment of new technical institution to
Respondent No.3. It is the case of the Petitioner
that the State Governnent observed that t he
Petitioners are fulfilling all the necessary norns
and conditions laid dowm by Respondent No. 3. On
the hearing given to the Petitioners by Respondent
No. 3, they appeared before the hearing commttee of
Respondent No.3 on 29th January, 2005. Respondent
No.3 after considering the recommendations of the
hearing conmttee and E.C. sub comrittee issued
letters of intent to t he Petitioners for
establishment of new col |l ege of managenent on 10t h
February, 2005 and called on the Petitioners to pay
a sumof Rs.15 | acs towards refundabl e performance
guarantee fee and a sumof Rs.50,000/- towards

visiting fees.

3. The Petitioners conplied with the said

directions and intimated the sane by their letter
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dated 23rd February, 2005. The Petitioners were
awaiting further visit of the expert commttee of
Respondent No.3. It is the case of the Petitioners
that Respondent No.3 on 11th April, 2005 without
i ssuing show cause notice and without hearing the
Petitioners by a letter withdrewthe letter of
intent dated 10th February, 2005 for reasons as set
out t her ei n. The Petitioners nmade  several
representati ons. As they did not hear from
Respondent No.3, they were conpelled to file Wit
Petition, being Wit Petition 3559 of 2005 in My
2005. During the pendency of that Petition various
di rections were issued and subsequently, the
Petition cane to be disposed of by order dated June
30, 2005. A Division Bench of this Court noted the
decision in Wit Petition 3916 of 2001 which has
been disposed of on 17th Septenber, 2001 that with
effect from the academ c year 2002-03 the AICTE
shall conmmunicate to the State CGovernment before
30th June each year, the intake capacity of
different colleges concerned in the State of
Maharashtra and the intake capacity so determ ned
shall not be changed thereafter. The Learned Bench
observed that AICTE, Respondent No.3 had | aid down

a nati onal cal ender/schedul e for pr ocessi ng
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applications for establishing newinstitutions for
2005-06 and that the national calendar comences
from 20th Decenber, 2004 with the subm ssion of
appl i cati ons. The Court then observed that the
| ast date for the conpletion of the second stage is
30th June, 2005 and AICTE having laid down the
national calender, the Court was of the view that
it would not be appropriate to issue a wit of
mandanmus to AICTE in regard to the conpletion of
the second stage by a particular date. Havi ng
regard to all the circunstances, the Court observed
that it would be appropriate if AICTE considers
whet her the applications by the Petitioners for the
current year 2005-06 should be processed further
for this year or whether it should be deferred for
the next academ c year and this matter nust lie in
the discretion of the expert body. This Court in
its observations observed that it hoped and trusted
that AICTE wll arrive at its decision guided by
considerations of fair and just treatnent in
accordance wth |aw. There are certain other
observations which we need not advert to as the
Petition can be disposed of by issuing various

di rections.
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4. The Petitioners contend that on 30th June,

2005 they nmde a representation and requested
Respondent No.3 to send their experts and to conply
with the directions and/or orders passed by this
Cour t in Wit Petition 3559 of 2005. The
Petitioners contend that this Court proceeded on
the basis of the assertion of Respondent No.3 that
t hey had laid down a national calender for
processing the applications for establishnment of
new institutions for the academ c year 2005-06. It
is pointed out that on the contrary, Respondent
No.3 had already decided to change the nationa

cal ender and decided to resort for ongoing approval
and process and therefore issued public notice in
the Times of India dated 31st July, 2005 and
invited applications fromthe institutions for the
academ c year 2005-06 on or before 15th August,
2005. Based on that, the Petitioners made a
representation on 5th August, 2005 and requested
Respondent No.3 to send the expert commttee and
i ssue permssion/ approval to the Petitioners for
the academic year 2005-06. The expert committee
visited the Petitioners’ institution and found that
t he Petitioners have conplied with all t he

requi renents and the Petitioners are havi ng
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infrastructure which are necessary for running
M B. A College. Respondent No.3, however, w thout
considering the proposal for establishing new
managenent college for the academ c year 2005-06
granted perm ssion/ approval for the academ c year
2006-07 on the ground that this was in view of the
judgment of this Court in Wit Petition 3916 of
2001. It is the case of the Petitioners that they

were not parties to this wit petition.

On behalf of the Petitioners it is submtted that
considering the notification dated 31st July, 2005,
i ssued by Respondent No.3, inviting applications on
or before 16th August, 2005 for opening of new
institutions for the academic year 2005-06 the
Petitioners had satisfied the necessary criteria,
and as such Respondent No.3 was bound to grant
permssion and the failure to grant permn ssion
would be contrary to the order of this Court dated

30th June, 2005 in Wit Petition 3559 of 2005.

5. Respondent No. 3 have put in their
appear ance. On behal f of Respondent No. 3, |earned
counsel points out that they had addressed a letter

dated 7th July, 2005 to the Principal Secretary,
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Hi gher and Techni cal Educat i on, State of
Mahar ashtr a. They therein had set out t he
procedure invol ved and whi ch woul d take about 20-30
days. Attention was also invited to the judgnent
of this Court in Wit Petition 3916 of 2001 that
all decisions regarding course and intake will be
t aken on 30th June every year and further
considering 20-30 days tine to process the above
case, the State Governnent was requested to
indicate whether it 1is possible to initiate
adm ssion process for 2005-06 in case the above
case is considered for approval by AlICTE The
Secretary was also inforned that if Al CTE does not
receive any reply fromthe State Governnent, in
that regard wthin 15 days, the case wll be
processed only for 2006- 07. Respondent No. 3
thereafter by a letter dated 29th August, 2005
addressed to the Secretary, Hi gher and Techni cal
Education wth copy endorsed to the Petitioners
bearing in mnd the ratio of the judgnent of this
Court in Wit Petition 3916 of 2001, granted
approval to the establishnment of a new coll ege for
t he academ c year 2006-07. Various conditions have
been inposed, of which Condition No.1 is that the

institution mnust have affiliation to a University
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before nmaking adm ssions. |In the absence of such
affiliation, letter of approval shall be treated as
wi t hdr awn. Secondly, the approval course shal

commence as per the acadeni c cal ender of
affiliating wuniversity and if the letter of
approval is received after the closing date of
National |evel Central Counselling for adm ssions
in the concerned State/ Union Territory, the letter
of approval wll not be valid for nmaking any
adm ssion during the above specified academ c year
and shall be treated as w thdrawn. It is not

necessary for us to refer to the other conditions.

6. We have also heard | earned counsel for the
Uni versity. Qur attention is invited to Ordi nance
116. O dinance 116 are the terns of various
facul ties. In so far as the terns for the first

year of the D.MS and MMS. courses are as

under:

First Term -1st August to 6th Decenber)Both days

Second Term -2nd January to 2nd May )inclusive

Counsel for both Respondent No.3 as well as

Respondent No.6 point out that for the first
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senester the institution nmust put in a mninmm of
90 days to enable the students to appear for the
exam nati on. It is pointed out that considering
the period now available, it would not be possible
to conplete the said terns. Apart fromthat, on
behal f of the Respondent University |earned counsel
points out that there are 9 papers of 100 marks
each and two papers of 50 marks each all together

11 papers whi ch had been put in.

7. On behal f of the Respondent State, Learned
Counsel has drawn our attention to the judgnent of
the Apex Court in Medical Council of India v.
Madhu Singh (2002) 7 SCC 258. W may only advert
to what the Apex Court has noted in paragraph 22 of

t he judgnent:

"It is to be noted that if any student is
admtted after conmencenent of the course
it would be agai nst the intended objects of
fixing a time schedule. 1In fact, as the
fact ual position goes to show, t he
inevitable result is increase in the nunber
of seats for the next session to

acconmmpbdate the students who are admtted
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after commencenent of the course for the
rel evant session. Though, it was pleaded
by |earned counsel for Respondent 1 that
with the object of preventing loss to the
national exchequer such adm ssions should
be permtted, we are of the view that the
sanme cannot be a ground to permt m dstream
adm ssions which would be against t he
spirit of gover ni ng st at ut es. Hi s
suggestion that extra classes can be taken
is also not acceptable. The tinme schedule
is fixed by taking into consideration the
capacity of the student to study and the
appropriate spaci ng of cl asses. The
students also need rest and the continuous
taking of <classes wth the object of
fulfilling the requisite nunber of days
woul d be harnful to the students’ physical

and nental capacity to study."

8. Consi dering what is set out above, and the
fact that wultimately it is Respondent No.3 and
Respondent No.6 who have to decide the matter of

grant of approval and matter of affiliation, it
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woul d not be possible for this Court to issue any
directions to the statutory bodies which will be
contrary to the statutory provisions by which they
are gover ned. No Court i ncl udi ng a Court
exercising its extraordinary jurisdiction wll
issue any directions or grant any relief which is
contrary to the statute and nore so where there is
no discretion in the statutory authority. It may
be nmentioned that Respondent No.6 has specifically
stated through their counsel that they go by the
directions in the matter of the m nimum attendance
which a student nust put in as set out by

Respondent No. 3.

9. W may, however, note one unusual aspect of
the matter. The adm ssion process, spills over a
substantially long period. The judgnent of this
Court in Wit Petition 3916 of 2001 was to enable
certainty so that the adm ssion process would go on
undi sturbed and that the seats available are filled
in as per procedure laid down. |In other words, the
j udgment proceeded on the footing that there nust
be certainty in the adm ssion process and in that
context observed that the intake capacity would be

as notified by Respondent No.3 as on 30th June of
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each academ c year. Respondent No.3, however, as
can be seen in the recent case issued a notice in
July inviting applications upto August 16. The
effect of such notice is that Respondent No.3
having given up its initial calender was willing to
consider granting perm ssion/ approval to new
institutions and/ or possibly in somne cases
i ncreasi ng the intake. One of the reasons
Respondent No.3 found itself unable or not in a
position to consider proposal was in view of the
judgment of this Court in Wit Petition 3196 of
2001 which has fixed the intake as of 30th June,
2005. It is only on account of this aspect of the
matter and wth a viewthat students from this
State do not suffer, we are inclined to provide for
certain contingencies as have occurred in the
present case, W thout departing fromthe cut off
date for intake as set down in the judgnment of this
Court on 17th Septenber, 2001 in Wit Petition 3196
of 2001.

10. In the light of that, the Petition can be

di sposed of by issuing the follow ng directions:

i) The State Government wll consider the
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i ntake capacity as on 30th June, 2005 to
commence the process for filling in seats

subj ect to what is set out hereunder;

i) If before the |ast date of the adm ssion/
counselling process, AICTE increases the
intake of existing institutions or grants
permssion for new colleges, the State
Governnent wll take into consideration
such additional seats and take steps to
fill in these seats from anongst students
al r eady on their [ ist and wi t hout
interfering with the adm ssion process

al ready conpl et ed;

i) This would, however, be subject to the
condition that such institutions nust have
affiliation in terns directed by Respondent
No.3 and the institutional students are in
a position to conplete the necessary nunber
of days for appearing for the exam nation
in terns fixed by Respondent No.3 as

fol | oned by Respondent No. 6.

i V) It is nade clear that those who have
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al ready been admtted before the increased
intake or approval by Respondent No.3 by
granting approval of new institutions or
additional intake will not be entitled to
apply nor wll the State consider their
applications for admssion in the new
col | ege where approval has been granted or

i nt ake i ncreased.

Rul e made absol ute accordingly. There

shall be no order as to costs.

(F.1.REBELLO, J.)

(DR. D. Y. CHANDRACHUD, J.)
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