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Thi s appeal by the State of Utar Pradesh questions
legality of the judgnent rendered by a Division Bench of the
Al | ahabad Hi gh Court hol ding that the respondent Virendra
Prasad was guilty of offence puni shabl'e under Section 304
Part Il of the Indian Penal Code, 1860 (in short 'the IPC)
and not under Section 302 |IPCas was contended by the
prosecution. Custodi al sentence of the respondent was
l[imted to the period undergone by him.in custody i.e. about
8 nonths. Though the State had fil ed appeal agai nst the two
persons includi ng respondent Virendra who had faced trial
the special |eave petition so far as the other accusedi.e.
Ram Prasad was di sm ssed by order dated 20.10.1997.

Background facts giving rise to the present appeal are
essentially as foll ows:

On getting information that accused Ram Prasad and his
two sons (accused Virendra and one CGorakh) were operating
ganbling den in his house, S.K. Astik (PW6) organized a
raid after obtaining search warrant. The search party
consi sted of ASI, Gokaran Nath Pandey (hereinafter referred
to as 'the deceased), ASI R P. Tripathi (PW4) and, head
const abl e Anand Shanker Tiwari (PWD5) anmpongst others. The
raid was conducted after | ot of neticul ous planning, because
the accused Ram Prasad was known to be a notorious anti -
social. The plan to raid the house was chal ked out and the
raiding party consisted of policenmen and public nmen.. They
were divided into three groups. The first party was to stay
out side the house, the second party was to be on the ground
floor of the house and the third party was to go upstair. It
consisted of circle inspector O P. Agnihotri, PW6, the
deceased, injured PW 4 and 5 and others. Police officials
Ram Pal and Di nanath were deputed to proceed ahead to get
the door opened. Menbers of the third group went behind
those two constabl es. They covered the doors of the accused
and gave necessary signal to the raiding party. Thereupon
the nenbers of the second and third groups entered into the
house of the accused. On reaching the first floor of the
house the nenbers of the third group found 11 persons
engaged i n ganbling. Both accused Ram Prasad and Virendra
Prasad were making collections. They entered the eastern
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room where the ganbling was going on and produced the search
warrant to accused Ram Prasad. Al the 11 persons engagi ng
in ganbling were required to stand up to facilitate their
search by the police officials. Wen the search was in
progress, both the accused persons and Gorakh slipped out of
that room and ran towards the western room Gorakh

di sappeared and nmanaged to escape. Both the accused persons
entered into the western room Hearing the shouts of PW6
that the accused were running away, the deceased and the two
injured PW 4 and 5 chased them Accused Ram Prasad fired
his rifle which did not hit anybody. Deceased caught hol d of
Ram Prasad and dragged him outside the roomto the bal cony.
Accused-respondent Virendra Prasad snatched the rifle from
the hands of his father, and started firing on the nenbers
of the raiding party. In all he fired seven rounds. Because
of gunshots, deceased, PW 4 and 5 received injuries. PW®6
managed to reach behind the accused Virendra and caught him
frombehind. He tried to snatch the rifle fromhis hand. But
accused-respondent Virendra Prasad was not prepared to part
with it. " Then sonme nenbers of the police party hit himwth
t he bat ons which they were hol ding, and nanaged to take
possession of the rifle.  PW6 found a live cartridge in the
magazi ne of that rifle and one live cartridge was found in
its chanmber. Eight blank cartridges were also found at the
scene of offence. The injured persons were inmmediately sent
to the hospital, where deceased breathed his |ast. Case was
regi stered on the basis of report on 4.11.1972 at 4.30 a. m
In view of the deceased s death the case which was
originally registered for offence punishabl e under Section
307 I PC was converted to Section302 | PC. Investigation was
undert aken and charge sheet was filed. Twenty two persons
were exam ned to further the prosecution version. Apart
fromPW. 5 and 6 to whom reference has been nade supra,

PWs. 10, 14, 18 and 22 were also stated to be the
eyew t nesses. They descri bed the scenario |leading to the
death of the deceased and injury to PW. 4 and 5. One

wi tness was exani ned to show that Virendra had sustai ned
injuries. The Trial Court on consideration of the evidence
on record found the accused persons guilty. Wile accused
Ram Prasad was found guilty of offence punishable under
Sections 27 and 28 of the Arns Act, 1959 (in short 'the Arms
Act’), accused-respondent Virendra was found guilty of

of f ences puni shabl e under Sections 302, 307 |IPC and 28 of
the Arns Act. Wil e Ram Prasad was convicted to undergo

i mprisonnent for one year each for the offences noted above,
accused-respondent Virendra was sentenced to undergo

i mprisonnent for life, five years and one year respectively
for the offences attributed to him

In appeal, by the inpugned judgrment the Hi gh Court cane
to hold that it would not be desirable to send accused
persons to jail because of passage of tinme. It altered the
custodi al sentence to fine of Rs.1,000/- each in respect of
the offences relatable to the Arnms Act so far as accused
Ram Prasad is concerned. Conviction of accused Virendra was
altered to Section 304 Part Il IPC. His custody was
restricted to the period already undergone. Additionally
fine of Rs.10,000/- was inmposed. The alteration of
conviction and the period of sentence as directed by the
Hi gh Court is the subject matter of challenge in this
appeal

Learned counsel for the appellant subnmitted that case
of Section 302 I PC was clearly nade out. The Hi gh Court on
surm ses and conjectures cane to hold that firing took place
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during scuffle between accused-respondent Virendra and PW 3
for the weapon. The evidence, according to him clearly
shows that Virendra had snatched away the weapon fromhis
father and had fired seven rounds. It was submtted that the
evi dence of PW did not in any way show that there was a
scuffle for the gun. In fact, the evidence of PW6 goes to
show that he tried to snatch away the gun after firing was
done by accused-respondent Virendra. In any event, the

evi dence clearly established comm ssion of offence

puni shabl e under Section 302 |IPC. Further the meagre
custodi al sentence of 8 nonths awarded for altered
conviction to Section 304 Part Il cannot be maintained.
This was a case where the protectors of |ife and properties
of citizen and those who had to maintain | aw and order were
attacked by crininals operating ganbling dens. One officer
lost his life while performing his official duty. Any

| eni ency by awardi ng sentence of smaller termwould be not
only illegal but-al so-inappropriate.

Per contra, |earned counsel appearing for the accused-
respondent Virendra subm tted that the prosecution version
itself goes to show that Ram Prasad fired one gunshot when
the police personnel were chasing his sons, he was dragged
fromthe roof to balcony. Further, Virendra received seven
injuries and Ram Prasad had received two injuries. The
prosecution has not established as to how these injuries
were sustained. Therefore, the prosecution has not cone with
cl ean hands. The evi dence of PW 4 and 5 shows that the
deceased caught hol d of accused Ram Prasad when firing was
done by him Virendra has not acted with cruelty and the
firing was clearly wi thout prenmeditation. This clearly rules
out operation of Section 302 IPC. The first infornmation
report was al so | odged after considerabl e delay. The
respondent has suffered agony of crimnal trial for nore
than three decades and, therefore, the judgnment of the High
Court should not be interfered with. It is urged that the
prosecution has tried to suppress the genesis of occurrence.
It was deni ed that accused-respondent was beaten by any
person. On the contrary, doctor on exam nation, of accused
persons has found several injuries on Ram Prasad and
Virendra. In essence, prayer was nade to di sm ss the appeal
By way of clarification counsel for the State subm tted that
Ram Prasad was exam ned at 2.10 a.m on 4.11.1972 along with
ot her accused, and injured PWs.

This brings us to the crucial question as to which was

the appropriate provision to be applied. In the schene of

| PC "cul pabl e homicide" is the genus and "nurder", its
specie. Al "murder"” is "cul pable hom cide" but not vice
versa. Speaking generally, "cul pable hom cide" sans "specia
characteristics of murder is cul pabl e hom cide not anpunting
to nurder". For the purpose of fixing punishment,
proportionate to the gravity of the generic offence, | PC
practically recogni zes three degrees of cul pable homi cide.
The first is, what may be called, "cul pable hom cide of the
first degree". This is the gravest form of cul pable
homi ci de, which is defined in Section 300 as "nurder". The
second may be terned as "cul pabl e honicide of the second
degree". This is punishable under the first part of Section
304. Then, there is "cul pable hom cide of the third degree"
This is the | owest type of cul pable honmicide and the

puni shnment provided for it is also the | owest anong the
puni shnents provided for the three grades. Cul pable hom cide
of this degree is punishable under the second part of
Secti on 304.

The academi c distinction between "rmurder"” and "cul pabl e
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hom ci de not anounting to nurder” has al ways vexed the
courts. The confusion is caused, if courts |osing sight of
the true scope and neaning of the terns used by the

| egi slature in these sections, allow thenselves to be drawn
into mnute abstractions. The safest way of approach to the
interpretation and application of these provisions seens to
be to keep in focus the keywords used in the various cl auses
of Sections 299 and 300. The follow ng conparative table

will be hel pful in appreciating the points of distinction
bet ween the two of fences:
Section 299 Section 300
A person conmits Subj ect to certain exceptions
cul pable homcide if the act by cul pable homcide is nmurder if the
the death is caused is act by which the death is caused
done - is done -
| NTENTI ON
(a) with theintention of causing (1) with the intention of causing
deat h; | or deat h; or
(b) with the intention (2) with the intention of causing
of causing such such bodily injury as the
bodily injuryas is of fender knows to be likely to
likely to cause deat h; or cause the death of the person

to.whomthe harmis caused; or

(3)Wth the intention of causing
bodily injury to any person
and the bodily injury intended
to be inflicted is sufficient
in the ordinary course of
nature to cause death; or

KNOW.EDGE
(c) with the (4) with the know edge that the
know edge t hat act is so immnently
the act is likely to dangerous that it nust in al
cause deat h. probability cause death or

such bodily injury as is likely
to cause death, and commits
such act without any

excuse for incurringthe

ri sk of causing death

or such injury as is nentioned above.

Clause (b) of Section 299 corresponds with clauses (2)

and (3) of Section 300. The distinguishing feature of the
mens rea requisite under clause (2) is the know edge
possessed by the offender regarding the particular victim
being in such a peculiar condition or state of health that
the internal harmcaused to himis likely to be fatal,
notw t hstandi ng the fact that such harmwould not in the
ordinary way of nature be sufficient to cause death of a
person in normal health or condition. It is noteworthy that
the "intention to cause death" is not an essentia

requi renent of clause (2). Only the intention of causing the
bodily injury coupled with the offender’s know edge of the
i kelihood of such injury causing the death of the
particular victim is sufficient to bring the killing within
the anbit of this clause. This aspect of clause (2) is borne
out by Illustration (b) appended to Section 300.

Clause (b) of Section 299 does not postulate any such

know edge on the part of the offender. Instances of cases
falling under clause (2) of Section 300 can be where the
assail ant causes death by a fist-blowintentionally given




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of

knowi ng that the victimis suffering froman enlarged liver,
or enlarged spleen or diseased heart and such blowis likely
to cause death of that particular person as a result of the
rupture of the liver, or spleen or the failure of the heart,
as the case may be. If the assailant had no such know edge
about the disease or special frailty of the victim nor an
intention to cause death or bodily injury sufficient in the
ordinary course of nature to cause death, the offence wll
not be nurder, even if the injury which caused the death,
was intentionally given. In clause (3) of Section 300,
instead of the words "likely to cause death" occurring in
the correspondi ng clause (b) of Section 299, the words
"sufficient in the ordinary course of nature" have been
used. Qoviously, the distinction lies between a bodily
injury likely to cause death and a bodily injury sufficient
in the ordinary course of nature to cause death. The
distinction is fine but real and if overl ooked, may result
in mscarriage of justice. The difference between cl ause (b)
of Section 299 and clause (3) of Section 300 is one of
degree of probability of death resulting fromthe intended
bodily injury.~To put it nore broadly, it is the degree of
probability of death which determ nes whether a cul pable
hom cide is of the gravest, nediumor the | owest degree. The
word "likely" in clause (b) of Section 299 conveys the sense
of probability as distinguished froma nmere possibility. The
words "bodily injury ... sufficient in the ordinary course
of nature to cause death" mean that death will be the "nost
probabl e" result of the injury, having regard to the

ordi nary course of nature.

For cases to fall within clause (3), it is not

necessary that the of fender intended to cause death, so |ong
as the death ensues fromthe intentional bodily injury or
injuries sufficient to cause death in'the ordinary course of
nature. Rajwant Singh v. State of Kerala (AR 1966 SC 1874)
is an apt illustration of this point.

In Virsa Singh v. State of Punjab (AIR 1958 SC 465)

Vi vian Bose, J. speaking for the Court, explained the
neani ng and scope of clause (3). It was observed that the
prosecution rmust prove the following facts before it can
bring a case under Section 300 "thirdly". First, it nust
establish quite objectively, that a bodily injury-is
present; secondly, the nature of the injury nust be proved.
These are purely objective investigations. Thirdly, it nust
be proved that there was an intention to inflict that
particular injury, that is to say, that it was not
accidental or unintentional or that sone other kind of
injury was intended. Once these three elenents are proved to
be present, the enquiry proceeds further, and fourthly, it
nust be proved that the injury of the type just described
made up of the three elenments set out above was sufficient
to cause death in the ordinary course of nature. This part
of the enquiry is purely objective and inferential and has
nothing to do with the intention of the offender

The ingredients of clause "thirdly" of Section 300 IPC

were brought out by the illustrious Judge in his terse

| anguage as follows :

"12. To put it shortly, the prosecution nust

prove the followi ng facts before it can

bring a case under Section 300 'thirdly’;

First, it nust establish, quite objectively,

that a bodily injury is present;

Secondly, the nature of the injury nust be

proved; These are purely objective

i nvesti gations.

Thirdly, it must be proved that there was an
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intention to inflict that particular bodily
injury, that is to say, that it was not
accidental or unintentional, or that sone
ot her kind of injury was intended.

Once these three el enents are proved to be
present, the enquiry proceeds further and,
Fourthly, it nust be proved that the injury
of the type just described made up of the
three el enents set out above is sufficient
to cause death in the ordinary course of
nature. This part of the enquiry is purely
objective and inferential and has nothing to
do with the intention of the of fender."

The | earned Judge explained the third ingredient in the
foll owi ng words (at page 468):

"The question is not whether the prisoner

intended to inflict aserious injury or a

trivial one but whether he intended to

inflict theinjury that is proved to be

present. |f he can show that he did not, or

if the totality of the circunstances justify

such an inference, then, of course, the

intent that the section requires is not

proved. But if there is nothing beyond the

injury and the fact that the appell ant

inflicted it, the only possible inference is

that he intended to inflict it. \Wether he

knew of its seriousness, or intended serious

consequences, is neither here nor there. The

guestion, so far as theintention is

concerned, is not whether he intended to

kill, or toinflict an injury of a

particul ar degree of seriousness, but

whet her he intended to inflict the injury in

guestion; and once the existence of the

injury is proved the intention to/cause it

will be presuned unless the evidence or the

ci rcunst ances warrant an opposite

concl usi on. "

These observations of Vivian Bose, J. have becone 1 ocus
classicus. The test laid down by Virsa Singh case (supra)
for the applicability of clause "thirdly" is now ingrained
in our |egal systemand has becone part of the rul e of |aw
Under clause thirdly of Section 300 I PC, culpable homcide
is murder, if both the follow ng conditions are satisfied
i.e. (a) that the act which causes death is done with the

i ntention of causing death or is done with the intention of
causing a bodily injury; and (b) that the injury intended to
be inflicted is sufficient in the ordinary course of nature
to cause death. It nust be proved that there was an
intention to inflict that particular bodily injury which, in
the ordinary course of nature, was sufficient to cause death
viz. that the injury found to be present was the injury that
was intended to be inflicted.

Thus, according to the rule laid down in Virsa Singh

case (supra) even if the intention of the accused was
limted to the infliction of a bodily injury sufficient to
cause death in the ordinary course of nature, and did not
extend to the intention of causing death, the offence would
be murder. Illustration (c) appended to Section 300 clearly
brings out this point.

Clause (c) of Section 299 and clause (4) of Section 300
both require know edge of the probability of the act causing
death. It is not necessary for the purpose of this case to
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dilate nuch on the distinction between these correspondi ng
clauses. It will be sufficient to say that clause (4) of
Section 300 woul d be applicable where the know edge of the
of fender as to the probability of death of a person or
persons in general as distinguished froma particul ar person
or persons - being caused fromhis immnently dangerous act,
approxinmates to a practical certainty. Such know edge on the
part of the offender nust be of the highest degree of
probability, the act having been commtted by the offender

wi t hout any excuse for incurring the risk of causing death
or such injury as aforesaid.

The above are only broad guidelines and not cast-iron

i nperatives. In nost cases, their observance will facilitate
the task of the court. But sonetines the facts are so
intertwined and the second and the third stages so

tel escoped into each, that it may not be convenient to give
a separate and clear cut treatnent to the matters invol ved
in the second and third stages.

The position was illumnatingly highlighted by this

Court in State of A P. v. Rayavarapu Punnayya (1976 (4) SCC
382 and Abdul Waheed Khan alias Waheed and ors. v. State of
A P. (2002 (7) SCC 175).

In the caseat hand the H gh Court appears to have
conpletely msread the evidence of PW6. It is nowhere
stated therein about ;any scuffle. On the contrary, the
evi dence of eyewi tnesses clearly shows that after accused
Ram Prasad fired the gun and while the police officials were
trying to take the gun from hi m -accused-respondent Virendra
snat ched away the gun fromhis father and started firing.
There was no question of fight or scuffle as such. = No
foundation has been led to substantiate the plea that there
was fighting or scuffle. As evidence on record clearly
est abl i shes, seven rounds of bullets were fired by accused
Virendra fromvery close range which hit the deceased and
the two injured witnesses PW. 4 and 5. He ainmed at the
deceased and ot her police officials. Though the bullets did
not hit PW. 4 and 5 on vital parts, yet the intention of
the accused was crystal clear. The deceased was hit on the
chest. Merely because there was firing-all around, it would
not bring the accused within anbit of Section 304 Part 11
| PC because the intention was to hit police officials. The
reasoni ng given by the H gh Court is cryptically indicated
as follows:

"The evidence of the prosecution is
that Ram Prasad fired and then nobody was
hurt and Virendra Prasad snatched the rifle
fromwhich he started firing. If Virendra
really wanted to kill any person he easily
woul d have arned with a rifle and persons
who were close to himhe could not have
found target on which bullets have been
fired. No bullet injury on the person of any
of the witnesses indicated that the
intention of the appellant was neither to
kill nor did actually aimto kill".

To say the | east, the reasons indicated are vague, |ack
cohesi on and have been arrived at w thout any material to
support them The concl usions have been arrived at by a
conpl ete m sreadi ng of evidence of PW6 who did not in any
nmanner state in his evidence that there was any fighting or
scuffle. On the contrary, his evidence goes to show that the
shots were fired before the attenpt to disarmthe accused-
respondent Virendra was made. Additionally the evidence of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of

9

PW. 4 and 5 clearly shows as to how the occurrence took

pl ace and how the accused Virendra fired fromcl ose range.
Their evidence does not suffer fromany infirmty to throw
any suspicion on its veracity. Wen the factual position is
judged in the background of |egal position noted above, the
inevitable conclusion is that the case is covered under
Section 302 IPC. The High Court was not justified in
altering the conviction or directing acquittal so far as the
of f ence puni shabl e under Section 307 is concerned. No reason
what soever has been indicated for holding that a case under
Section 307 was not made out. The other points raised by
the respondent have been dealt with in detail by the Courts
bel ow and rightly rejected.

We, therefore, set aside the inpugned judgnent of the
H gh Court and restore that of the Trial Court. The
accused-respondent “shal | “surrender to custody to serve
remai nder of sentence as was awarded by the trial Court.

Si nce we have restored the sentences awarded by the
Trial Court, it is not necessary to deal with the question
whet her the sentence awarded by the High Court was w thout
application of mnd. It is, however, necessary to note that
sentence should commensurate with the gravity of offence.

The crimnal |aw adheres in general to the principle of
proportionality in prescribing liability according to the
cul pability of each kind of crimnal conduct. It ordinarily
all ows sone significant discretion to the Judge in arriving
at a sentence in each case, presumably to permt sentences
that reflect nore subtle considerations of cul pability that
are raised by the special facts of each case. Judges in
essence affirmthat punishment ought always to fit the
crime; yet in practice sentences are determined |argely by
ot her considerations. Sonmetines it is the correctional needs
of the perpetrator that are offered to justify a sentence.
Sonetimes the desirability of keeping himout of

circulation, and sonetines even the tragic results of his
crime. Inevitably these considerations cause a departure
fromjust desert as the basis of punishment and create cases
of apparent injustice that are serious and w despread.

Proportion between crine and puni shnent is a goa
respected in principle, and in spite of errant notions, it
remains a strong influence in the deternination of
sentences. The practice of punishing all serious crimnmes with
equal severity is now unknown in civilized societies, but
such a radical departure fromthe principle of
proportionality has disappeared fromthe |law only in recent
times on account of misplaced synpathies to the perpetrator
of crime leaving the victimor his fanmily into oblivion.
Even now for a single grave infraction drastic sentences are
i nposed. Anything less than a penalty of greatest severity
for any serious crinme is thought then to be a nmeasure of
toleration that is unwarranted and unwi se. But in fact,
quite apart fromthose considerations that nake punishnment
unjustifiable when it is out of proportion to the gravity of
the crime, uniformy disproportionate punishnent has sone
very undesirabl e practical consequences.

After giving due consideration to the facts and

ci rcunst ances of each case, for deciding just and
appropriate sentence to be awarded for an offence, the
aggravating and mitigating factors and circunstances in
which a crine has been committed are to be delicately
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bal anced on the basis of really relevant circunstances in a
di spassi onate manner by the Court. Such act of balancing is
indeed a difficult task. 1t has been very aptly indicated
in Dennis Councle MCGDautha v. State of Callifornia: 402 US
183: 28 L.D. 2d 711 that no fornula of a fool proof nature is
possi bl e that woul d provide a reasonable criterion in
determ ning a just and appropriate punishnent in the
infinite variety of circunstances that nay affect the
gravity of the crime. In the absence of any fool proof
formul a which may provide any basis for reasonable criteria
to correctly assess various circunmstances gernane to the
consi deration of gravity of crime, the discretionary
judgrment in the facts of each case, is the only way in which
such judgnent nay be equitably distinguished.

These aspects were highlighted by us in State of
Karnataka vs. Puttaraja (2004 (1) SCC 475)

The object should be to protect the society and to

deter the criminal in achieving the avowed object of |aw by
i mposi ng appropriate sentence. It is expected that the
Courts woul d operate the sentencing systemso as to inmpose
such sentence which reflects the conscience of the society
and the sentencing process has to be stern where it should
be.

Appeal is allowed.




