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ACT:

Constitution of India, 1950, Art. 13--Legislation void in
relation to citizens as violating Art. 19--1f corporation, a
non-citizen, can contend that law is non-est.

Bonbay Labour Welfare Fund Act, 1953, as anended by Guj arat
Amendnment  Act, 1961 s. 2(4)--'Establishment’ definition
of--1f violates Art. 14.

HEADNOTE

After the State of Bonbay was bifurcated the |egislature of
the State of CGujarat enacted the Bonmbay Labour Welfare  Fund
(Cuj arat Extension and Amendnent) Act, 1961, making various
amendnments in the Bonbay Labour Welfare Fund Act, 1953. The
1953-Act was passed with a view to provide for t he
constitution of a fund for financing activities for
promoting the welfare of labour in the State of Bonbay.
Section 3 as anended, provides that the State CGovernnent

shall constitute a fund called the Labour Wl fare Fund and
that the fund shall consist of. anong other things, al
unpai d accunul ati ons. Sec. 2(10) defi nes unpai d

accunul ations as mneaning all paynents due to the enployees
but not nade to themw thin a period of three years fromthe
date on which they becanme due whether before or after the
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commencenent of the Act including wages and gratuity legally
payabl e. Sec. 6A(1) provides that wunpaid accumulations

shal | be deened to be abandoned property and that the Board,
constituted under the Act, shall take themover. As soon as
the Board takes over the unpaid accumul ations, notice as
provided in the section, will have to be published and
clains invited. Sub-section 3 to 6 provide for notice and
sub-ss. 7 to 11 lay down the machinery for adjudication of
claims which might be received in response to the notice.
It is only if no claimis nade for a period of four vyears
fromthe date of the, publication of the first notice, or if
a claim is made but rejected wholly or in part, that the
State appropriates the  unpaid accunulation, as bona
vacanti a.

Section 2(4) of the Act defines ’establishnment’ and the
definition includes factories, trammay or notor onmibus
servi ces and any est abl i shrment carrying gover nment
establishments carrying on business or trade. Demand for
the paynment ofthe unpai d accunul ati ons havi ng been nade the
respondents filed petitions inthe Hi gh Court
chal | engi ng various provisions of the Act and the Hi gh Court
held that s. 3(1), in so far as it relates to wunpaid
accumul ations specified ins: 3 (2) (b), 3 (4) and 6A of

the Act, and rules 3 and 4 of the rul es made thereunder are
unconstitutional and “void on the grounds : (i) that the
i mpugned provisions violated the fundanental rights of
citizen-enployers  and enployees under ~ Art.. 19(1)(f) and
therefore were void under Art. 13(2) and hence there was no
| aw and the demands were thus wi thout the authority of |aw
and (2) that discrimnation was wit large in the definition
of 'establishment’.

Al'lowi ng the appeal to this Court,

HELD : (1) (a) Unpaid accumul ations represent the obligations
of the enployers to the enployees and they are the property
of the enployees. In other words, what is being treated as
abandoned property wunder 6A is the obligation to the
enpl oyees owed by the enpl oyers and which is property from
the standpoint of the enployees. [771 A-B]

761
(b) At common | aw, abandoned personal property coul d not be
the subject of escheat. It could only be appropriated as

bona vacantia. Under the Act, though unpaid accumul ations
are deened to be abandoned property under s. 6A(1l) they are
appropriated as bona vacantia only after clainms are invited
and di sposed of. [770 G 771A]

(c) If unpaid accurul ations are not clained within-a tota
period of 7 years the inactivity on the part of the
enpl oyees woul d furnish adequat e basi s for the
admnistration by the State of the wunasserted clains or
denmands. It cannot be said that the period of 7 /'years
allowed to the enpl oyees for the purpose of claimng unpaid
accunul ations is an unreasonably short one which will result
in the infringement of any constitutional rights of the
enpl oyees. [771F]

(d) There is no reason to think that the State will be. in
fact less able or less willing to pay the ambunts when it
has taken them over. [771E-F]

(e) It cannot also be assunmed that the mere substitution of
the State as the debtor will deprive the enployees of their
property or inpose on them any unconstitutional burden
[ 771F]

(f) Since the enployers are the debtors of the enployees,
they can interpose noobjection if the State is lawfully
entitled to demand the paynent, for in thatcase paynent of
the debt to the State under the statute releases the
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enployers of their liability to the enpl oyees. When the
noneys representing the unpaid accurmul ations are paid to the
Board the liability of the enployers to nmake paynment to the
enpl oyees in, respect of their clainms against the enployers
woul d be di scharged to the extent of the anobunt paid to the
Board, and on such liability being transferred to the Board,
the debts or clainms to that extent cannot thereafter be
enforced agai nst the enployers. [771D, G

(g) As regards notice, all persons having property |ocated
within a state and subject to its dom nion nmust take note of
its statutes affecting control and disposition of such
property and the procedure prescribed for those purposes.
The various nobdes of 'notice prescribed in s. 6A are
sufficient to give reasonable information to the enployees
to cone forward and claimthe amount if they really want to
do so. [771G H]

In the absence of a showing of injury, actual or threatened,
there could be no -constitutional argunent. t her ef ore,
agai nst the taking over of the unpaid accunulations by the
State. [771F-Q

(2) But assuming that the inpugned provisions abridge the
fundanmental rights of citizen-enployers or citizen-enpl oyees
under Art. 19(1)(f), the respondent, a corporation and hence
a non-citizen enployer, could not claim(i) that the | aw was
voi d as agai nst non-citizen enployers al so under Art. 13(2),
and (ii) that since a void lawis a nullity, the privation
of its property was w thout the authority of law [772D

(a) It is settled that a Corporationis not a citizen for
the purposes of Art. 19 and has, therefore no  fundamenta
right under that Article. [772E]

Tata Engineering and Loconotive Co. Ltd. v. State of Bihar
and others, [1964] 6 S.C.R 885, R C. Cooper v. ‘Union of
India, [1970] 2 S.C.R 530 and Bennett Coleman & Co., etc.
v. Union of India and Others [1972] 2 S.C.C. 788, followed.
(b) Courts should not adjudge onthe constitutionality of a
statute except when they are called upon to do so when | ega
rights of the litigants are in actual controversy; and as
part of this rule, is the principle that one to ‘whom the
application of a statute is constitutional will not be heard
to attack the statute on the ground that, it nmust also be
taken as applying to other persons to whomor situations .in
which, its application may be unconstitutional. [771 H 772B]
United States v. Rainas, 362 U.S. 17, referred to.

762

(c) The same schene perneates both the sub-articles of Art.
13, nanely, to nmake the law void in Art. 13(1) to the extent
of the inconsistency with the fundanmental rights, and in
Art. 13(2) to the extent of the contravention of those
rights. In other words, the voidness is not inrein but to
the extent only of inconsistency or contravention as the
case my be, of the rights conferred under Part |II1I.
Therefore, when Art. 13(2) uses the expression 'void, it can
only mean void as agai nst persons whose fundanental ' rights
are taken away or abridged by a law. [777G H

(d) If a pre-constitutional |aw which takes away or abridges
the rights under Art. 19 could renmain operative even after
the Constitution canme into force as regards non-citizens,
there is no reason why a post-constitutional |aw which takes
away or abridges them should not be operative as respects
noncitizens, if the meaning of the word "void in Art. 13(1)
is the same as its neaning in Art. 13(2). The reason why a
pre-constitutional |aw renains ,operative as against non-
citizens is that it is void only to the extent of its in-
consi stency with the rights conferred under Art. 19 and that
its voidness is, therefore, confined to citizens, as, ex
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hypot hesi the | aw becane inconsistent with their fundanenta
rights alone. Art. 13(2) is an injunction to the State not
to pass any | aw which takes away or abridges the fundanenta
rights conferred by Part IIl and the consequence of the
contravention of the injunction is that the, law would be
void to the extent of the contravention. The expression 'to
the extent of the contravention’ in the sub-article can only
nean to the extent of the contravention of the rights
conferred under that Part. Rights always inhere in sone
person whether natural or juridical. Just as a pre-
constitutional |aw taking away or abridging the fundanenta
rights under Art. 19 remains operative after the
Constitution cane into force as respects of noncitizens as
it is not inconsistent that their fundanental rights so al so

a postconstitutional law, - offending Art, 19, remai ns
operative as against non-citizens as it is not in
contravention of any of their fundanental rights. The |I|aw
m ght be still-born~so far as the persons, entities or

denom nations -~ whose fundanmental rights are taken away or
abridged; but there is no reason why the | aw should he void
or still-born as against those who have no fundanenta

rights. 777B-D, E-G H 778A]

(e) It could not be said that the expression "to the extent
of the contravention’ nean only that part of the law which
contravenes the fundanental right would alone be void and
not the other parts which do not so contravene. The
expression ’'any law occurring in the latter part of the
sub-article nust necessarily refer to the sane expression

in the former part and, therefore, the Constitution-makers
have already nmade it clear that the | aw that would be void
is only the law which contravenes the fundanmental rights
conferred by Part 111; and, so, the phrase 'to the extent of
the contravention’ can nean only to the extent of the
contravention of the rights conferred. When it is seen that
the latter part of the sub-article is concerned with the
effect of the violation of the injunction contained in the
forner part, the words "to the extent of the contravention

can only refer to the rights conferred under Part IIl ind
denote only the conpass of voidness with respect to persons
or entities resulting fromthe contraventi on-of the rights
conferred upon them There is no reason why the
Constitution-nmakers wanted to state that the other sections
which did not violate the fundanental rights would not be
voi d. Besi des. any such categorical statenment would  be
wong as the other sections mght be void if they are
i nseparably knitted to the void one. [778A-QF

(f) Assuming that this Court has rejected the .distinction
between |egislative incapacity arising fromlack of power
under the relevant legislative entry and that arising froma
check wupon | egislative power on account of constitutiona

provisions |ike fundanental rights, it does not follow that
if the |l aw enacted by the | egislature having no capacity in
the forner sense would be void inrema |law passed by a
| egislature having no legislative capacity in the latter
sense should also be void in rem because : [778G H

(i) If on a textual reading of Art. 13 the conclusion
reached nanely, that a | aw passed by a | egislature having no
| egislative capacity in the latter sense

763

is only void qua those persons whose fundamental rights are
taken away or abridged, is the only reasonable one, there is
no need to consider whether that. conclusion could not be
arrived at except on the basis of such a distinction;, and
(ii) Further, there is nothing strange in the notion of a
| egi sl ature having no inherent |egislative capacity or power
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to take away or abridge by law the: fundanental rights
conferred on citizens and yet having |legislative power to
pass the sane law in respect of non-citizens who have no
such fundanental rights to be taken away or abridged. In
other words, the legislative incapacity subjectwise wth
reference to Arts. 245 and 246 in this context would be the
taki ng away or abridging by |aw the fundamental rights under
Art. 19 of citizens. [779A- E

M P. V. Sundararanmier v. State of A P. (1958) S.C.R 1422,
referred. to

(g) The expression "that State shall not nake any law in
Art. 13(2) is no doubt a clear nandate of the fundanmenta

law of the land and, therefore, it is case of tota
i ncapacity and total want of power. But the mandate is that
the State shall not nake any law which takes away or
abridges the rights conferred by Part II1l. If no rights are
conferred wunder Part |11 upon a person, or, if rights are

conferred, but they are not taken away or abridged by |aw
there ' could not beincapacity of the legislature to nake a
law. |If ‘a law is otherwi se good and does not contravene any
of their _ fundanmental rights,” noncitizens cannot t ake
advant age of the voidness of the law for the reason, that it
contravenes the fundanmental rights of citizens and claim
that there is no law at ail. Such a proposition would not
violate any principleof equality before the law, because,
citizens and non-citizens are not simlarly situated as
citizens have certain fundanental rights which non-citizens
have not. [779 B-D; 780 D E]

Keshava Madhava Menon v. State of Bonbay, [1951] S.C. R 228,
Bahran Khurshed Pesi kake v. State of Bombay. [1955] | S.C. R
613, Bhikhali Narain -Unakras v. State of MP. [1955] 2
S.CR 589, M P. V. Sundaranmier v. State of A P., [1958]
S.C.R 1422. Deep Chand v. State of U 'P. and Qthers,. [1959]
Supp. 2 S. C R 8, Mahendra Lal Jaini’s case [1963] | Supp
I S C R 912 and Jagannath v. Authorizcd Oficer, Land
Ref orns, [1971] 2 S.C.C. 893, referred to.

(h) Therefore, even assum ng that under Art. 226 of the
Constitution the respondent was entitled to nove ‘the High
Court and seek a renedy for infringenent of its ordinary
right to property, the inpugned provisions —could not be
treated as non-est. and the respondent cannot take the plea
that his rights to property are being taken away or abridged
wi thout the authority of law. [772 H 773 A

(3) The definition of 'establishnent’ in S. 2(4) does not
violate Art. 14 and does not nmmke the inmpugned  provisions
voi d.

(a) The equal protection of the laws is a pledge of the
protection of equal laws. But courts have resolved the
contradictory denmands of legislative specialisation and
constitutional generality by the doctrine of reasonable
classification. [782 B-(

(b) A reasonable classification is one which includes al
who are simlarly situated, and none who are not,  wth
respect to the purpose of the law [782 C D

(c) A classification is under-inclusive when all who -are
included in the class are tainted with the mischief, but
there are others also tainted whomthe, classification does
not i nclude. A classification is over-inclusive when it
includes not only those who are simlarly situated wth
respect to the purpose but also others who are not so
situated. [782 D F]

(d) The Court has recognised the very real difficulties
under which |egislatures operate difficulties arising out of
both the nature of the legislative process and of the
society which legislation attenpts perennially to reshape
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and it has refused to strike down indiscrimnately al

| egi sl ati on enbodyi ng-

764

classificatory i nequal ity i ke the one her e under
consi deration. The |egislature cannot be required to inpose
upon admninistrative agencies tasks which cannot be carried
out or which nust be carried out on a large scale at a
single stroke. The pieceneal approach to a general problem
permtted by under-inclusive classifications is justified
especially when it is considered that |egislation dealing
with such problens is usually an experinmental matter. It is
i mpossible to tell how successful a particul ar approach may
be, what dislocation may occur, what evasions may devel op or
what new evils mght be generated in the attenpt. A
| egislation may take one step at a tinme addressing itself to
the Phase of the problemwhich seens nbst acute to the
| egi sl ative mnd. Therefore,~a legislature mght select
only one phase of one field for application of a renedy.
Once an objective i's decided to be within the |I|egislative
conpetence ~the working out of classification should not be
i npeded by judicial negatives. ~The courts attitude cannot
be that the state either hasto regulate all businesses or
even all related businesses and in the same way, or not at
all. The court nust be aware of its own renoteness and | ack
of famliarity with the |ocal problens. dassification is
dependent on the particul ar needs and specific difficulties
of the community which are beyond the easy ken of the court,
and which the |egislature alone was conpetent to rmake.
Consequently, lacking the capacity to inform itself fully
about the peculiarities of a particular local situation, a
court should hesitate to dub the |egislative classification
as irrational .[782 H 783 G 784 A-D, 786 GH 787 Al
M ssouri, K&T. Ry. v. My, [1904] 194 U. S.267, 269, ' West
Coast Hotel Conpany v. Parrish ;300 U S. 379, 400, Two
GQuys from Harrison-Allentown v. Mc Gnley 366, U.S. | 582
592, Miutual Loan Co. v. Martell, 56 L.Ed. 175, 180, Ti aner
v. Texas 310 U.S. 141 and Carm chel v. Southern Coal & Coke
Co., 201. U. S 495, referred to.

(e) The question whether, under Art. 14, a classification is
reasonabl e or unreasonable nust, in the ultimte analysis
depend upon the judicial approach to the problem ~The nore
conplicated society becones, the greater the diversity of
its problens and the nore does legislation direct itself to
the diversities. In the wutilities, tax and economni ¢
regul ati on cases, there are good reasons for judicial self-
restraint if not official deference to |egislative judgnment.
The Courts have only the power to destroy but not to
reconstruct. VWen to this are added the conplexity of
econom c regulation, the uncertainty, the Iliability to
error, the bew ldering conflict of the experts, ~and the
nunber of tinmes the judges have been overruled by events

self limtation can be seen to be the path to judicia
wi sdom and institutional prestige and stability. [784 F-785
D]

(f) Laws regulating econonmic activity should be viewed
differently from laws which touch and concern freedom of
speech and religion, voting procreation, rights with respect
to crim nal procedure etc. Judi ci al def erence to
| egislature in instances of econom c regulation is explai ned
by the argument that rationality of a classification depends
upon local <conditions about which local legislative or
admi ni strative bodies would be better inforned than a court.
[784 D-E;, 786 A]

(g) In the present case, the purpose of the Act is to get
unpai d accumul ations for utilising them for the welfare of
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| abour in general. It is from the factories that the
greatest amount of unpaid accumul ati ons could be «collected
and since the factories are bound to naintain records from
which the anount of unpaid accumul ations could be easily
ascertained the legislature brought all the factories within
the definition of ’establishment’. It then addressed itself
to other establishnments but thought that establishnents
enpl oying |ess than 50 persons need not be brought wthin
the purview of the definition as unpaid accunulations in
those establishnents would be less and night not be
sufficient to neet the adninistrative expenses of collection
and as many of them m ght not be maintaining records from
whi ch the amount of unpaid accumul ations could be

ascertai ned. Admini strative convenience in the collection
of unpaid accumul ationsis a factor to be taken into account
i n adj udgi ng whet her the classification is reasonabl e. The

reason why government establishnents other than factories
were not included in the definition is that there are hardly
any establishnments run by the Central or State Governnent
[783 F-G' 785E-H, 786 A-B]

(h) The justification for including trammvays and notor
omi buses wthin the purviewof the definitionis that the
| egi slature of the State of Bonmbay, when it

765

enacted the Act in /1953, nust have had reason to think that
unpaid accunmulations in these concerns would be |arge,
because, they wusually enployed a. |arge ambunt of | abour
force’ and they were bound to keep records of the wages
earned and paid. [786 C D

(i) Wether a court can renpvethe unreasonablenss of a
classification when it is under-inclusive by extending the
anbit of the legislation to cover the class onmtted to be
i ncl uded, or by applying the doctrine of severability delete
a clause which makes a classification over-inclusive, are
matters on which it is not necessary to express any fina
opi nion because the inclusion of tramway or notor |/ onmi bus
service in the definition of 'establishment’ does not nake
the classification unreasonabl e having regard to the purpose
of the legislation. [788 A-(C

JUDGVENT:
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Fromthe judgnent and order dated the 19th/20th/21st day of
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Guj arat Hi gh Court at Ahnmedabad in Special Cvil Application
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1931/ 68).

P. C. Bhartari, J. B. Dadachanji, O C. Mathur and Ravi nder
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497, 499, 500-502, 504-507, 511-512/69, 1117, 1122, 1124 and
1126- 27/ 69).
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V. B. Patel and 1. N Shroff, for respondent no. I (In
CAs. 11 14, 1116,1119 and 1128/69).

M C. Bhandare and M N. Shroff, for intervener

The Judgnent of the Court was delivered by

MATHEW J.-The facts are-similar in all these cases. We
propose to deal with Cvil Appeal No. 2271 of 1968. The
decision there wi'll dispose of the other appeals.

The first respondent, a conpany registered under the
Conpanies Act, filed a Wit petition in the High Court of
Gujarat. In that

766

petition it inpugned the provisions of sections 3, 6A and 7
of the Bonbay Labour Welfare Fund Act, 1953 (hereinafter
referred to as the Act) and s. 13 of 'the Bonbay Labour
Wel fare Fund (Gujarat Extension and Anendnent) Act, 1961
(hereinafter referred to as the First Arendnent Act) and
rules 3 and 4 of the Bonbay Labour Wlfare Fund Rules, 1953
(hereinafter referred to as tie Rules) as wunconstitutiona

and prayed for the issue of a wit in the nature of mandanus
or other appropriate wit or direction agai nst the
respondents in the wit petition to desist from enforcing
the direction in the |I notice dated August 2, 1962 of
respondent No. 3 to the wit ~petition requiring the
petitioner-1st respondent to pay the unpaid accumulations
specified therein

The High Court held that s. 3 (1) (of the Act in so far as it
relates to unpaid accunul ations specified ins. 3(2) (b),

s. 3 (4) and s. 6A of the Act and rules 3 and 4 of the Rules
was unconstitutional and void.

In order to appreciate the controversy, it is necessary to
state the background of the anmendnment nade by the
Legislature of Gujarat in the Act. The Act was passed by
the legislature of the then State of Bonmbay in 1953 with a
view to provide for the constitution of a fund for financing
the activities for pronmoting the wel fare of labour ~in the
State of Bonbay. Section 2(10) of the Act defined "unpaid
accum ation" as neaning all paynments due to the enployees
but not made to .themw thin a period of three years /from
the date on which they becanme due, whether before or /‘after

the comencenent of the Act, including the wages and
gratuity legally payable, but not including the anobunt of
contribution, if any, paid by any enployer to a Provident

Fund established under the Enpl oyees’ Provident Fund  Act,
1952. Section 3(1) provided that the State Governnment shal

constitute a fund called the Labour Welfare Fund and that
not wi t hst andi ng anything contained in any other law for the
time being in force, the suns specified in subsection (2)
shal I, subject to the provisions of sub-section (4) and sec-
tion 6A be paid in to the fund. dause (b) of sub-section
(2) of s. 3 provided that the Fund shall consist of "al

unpai d accumul ati ons”. Section 7(1) provided that the fund
shall vest in and be applied by the Board of Trustees
subject to the provisions and for the purposes of the Act.
Section 19 gave power to the State Governnent to make rules
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and in the exercise of that power, the State Governnent made
the Rules. Rules 3 and 4 concerned the machinery for

enforcing the provisions of the Act in regard to fines and
unpai d accumul ati ons.

In Bonbay Dyeing & Manufacturing Co. Ltd. v. The State of
Bonbay and Others(1l) this Court held that the provisions of
sections 3(1) and 3(2)(b) were invalid on the ground that
they violated the fundanental right of the enployer under
article 19(1)(f). The reasoning of the Court was that the
effect of the relevant provisions of the Act was to transfer
to the Board the debts due by the enployer to the enployees
free from the bar of limtation wthout discharging the
enpl oyer fromhis liability to the enployees and that s.3(1)
therefore operated to take away the noneys of the enployer
without releasing himfromhis liability to the enployees.
The Court al so

(1) [1958] S.C.R 1122

767

found that there was no nachinery provided for adjudication
of the claimof the enpl oyees when the anpbunts were required
to be paid to the fund.

The State sought-to justify the provisions of the Act as one
rel ating to abandoned property and, therefore, by their very
nature, they could not be held to violate the rights of any
person either wunder article 19(1) (f) or article, 31(2).
The Court did not accept the contention of the State but
held that the purpose of a legislation wth respect to
abandoned property being in the first instance to safeguard
the property for the benefit of the true owners and the
State taking it over only in the absence of such clains, the
| aw whi ch vests the property absolutely inthe State w thout
regard to the clains of the true owners cannot be consi dered
as one relating to abandoned property:

On May 1, 1960, the State of Bonbay was bifurcated into the

States of Mharashtra and Gujarat. The legislature of
Gujarat thereafter enacted to First Amendnent Act making
various amendnent s in the Act, sone of them  wth

retrospective effect. The First Anendrment Act was  intended
to renedy the defects pointed out in the decision of this
Court in the Bonbay Dyeing Case(l). The preanble "to the
First Amendment Act recites that "it is expedient to
constitute a Fund for the financing of activities to pronote
wel fare of labour in the State of Gujarat, for conducting
such activities and for certain other purposes". Secti on
2(2) defines 'enployee’'. Section 2(3) defines 'enployer’ as
any person who enploys either directly or ‘through  another
person either on behalf of hinmself or any other person, one
or nore enployees in an establishnent and includes certain
ot her persons. Section 2(4) defines ’establishment’ and
that sub-section as anended reads :-
"2(4) ’'Establishnment’ neans
(i) A factory;
(ii) A Trammay or notor ommi bus service; and
(iii) Any establishnment including a society
regi stered under the Societies Registration
Act, 1960, and a charitable or other trust,
whet her registered under the Bonbay Public
Trusts Act, 1950, or not, which carries on any
busi ness or trade or any work in connection
with or ancillary thereto and which enpl oys or
on any working day during the preceding twelve
nonths enpl oyed nore than fifty persons; but
does not include an establishment (not being a
factory) of the Central or any State
Gover nnent . "
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Sub-section (10) of s. 2 defines ’'unpaid
accumul ati ons’
"unpai d accunul ati ons’ neans all paynents due
to the enpl oyees but not made to themwthin a
period of three years fromthe date on which
they becane due whether before or after the
commencenent of this Act including the wages
and gratuity |legally payable but not including
the anobunt of contribution if any, paid by an
enpl oyer to a

(1) [1958] S.C.R 1122.
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provi dent fund est abl i shed under the
Enpl oyees’ Provi dent Funds Act 1952".

Section 3 is retrospectively anended and t he anended section

it its material part provides that the State Governnent

shall constitute a fund called the Labour Welfare Fund and
that the Fund shall consist of, ambng other things, al

unpaid accurmulations. It provides that the suns specified
shall be collected by such agencies and in such manner and
the accounts of the fund shall be naintained and audited in
such nmanner as rmay be prescribed. The section further

provi des that notw thstanding anything contained in any |aw
for the time being in force or any contract or instrunment,
al | unpaid accunul ati ons shall be collected by such agencies
and in such manner as nay be prescribed and be paid in the
first instance to the Board which shalt keep a separate
account therefor until clainms thereto have been decided in
the nmanner provided.in s.6A. Section 6A is a new section
introduced retrospectively inthe Act and sub-section (1)
and (2) of that section state that all unpaid accunul ations

shall be deened to be abandoned property ~and ‘that any
unpaid accurulations paid to the Board in accordance wth
the Provisions of s.3 shall, on such paynent, discharge an

enpl oyer of the liability to make payment to an enployee in
respect thereof, but to the extent only of the anobunt paid
to the Board and "that the liability to nmake paynment to the
enpl oyee to the extent aforesaid shall, subject to'the other
provisions of the section, be, deenmed to be transferred to
the Board. Sub-section (3) provides that  as ~soon as
possi bl e after any unpaid accurmul ation is paid tothe Board,
the Board shall, by a, public notice, call upon interested
enpl oyees to submt to the Board their clains for any pay-
nent due to them Sub-section (4) provides that such public
notice shall contain such particulars as nmay be  prescribed
and that it shall be affixed on the notice board or in its
absence on a conspicuous part of the premses, of each
establ i shnent in which the unpaid accunul ati ons were earned
and shall be published in the Oficial Gazette and also in
any two newspapers in the |anguage comonly understood in
the area in which such establishment is situated, or in such
ot her manner as may be- prescribed, regard being had to the
amount of the claim Sub-section (5)states that after the
notice is first affixed and published under sub-section (4)
it shall be again affixed and published fromtinme to tine
for a period of three years fromthe date on which it was
first affixed and published, in the nmanner provided in that
subsection in the nonths of June and Decenber each year

Sub-section (6) states that a certificate of the Board to
the effect that the provisions of sub-section (4) and (5)
were conplied with shall be concl usive evidence thereof Sub-
section (7) provides that any claim received whether in
answer to the notice or otherwise within a period of four
years fromthe date of the first publication of the notice
in respect of such claim shall be transferred by the Board
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to the authority appointed under s. 15 of the Paynment of
Wages Act, 1936, having jurisdiction in the area in which
the factory or establishment is situated, and the Authority
shal |l proceed to adjudi cate upon and deci de such claim and
that in bearing such claimthe Authority shall have the
powers conferred by and shall follow the procedure (in so
far as it is applicable) followed in giving effect to the
provi sions of that Act. Sub-section (8)
769
states that if in deciding any clai munder sub-section (7),
the Authority allows the whole or part of such claim it
shall declare that the unpaid accunulation in relation to
which the claimis made shall, to the, extent to which the
claim is allowed ceases to be abandoned property and shal
order the Board to pay to the clainant the anbunt of the
claim ,as allowed by it and the Board shall rmake paynent
accordingly : provided that the Board shall not be liable to
pay any sumin excess of that paid under sub-section (4) of
s.3 to the Board as unpaid accunulations, in respect of the
claim Sub-section (9) provides for an appeal against the
decision rejecting any claim ~Sub-section (10) provides
that the Board shall conply with any order made in appeal
Sub-section (11) makes the decision in appeal final and
conclusive as to the right to receive paynent, the liability
of the Board to pay and also as to the amobunt, if any : and
sub-section (12) states that if no claimis nmade within the
time specified in sub-section (7) or a claimor part thereof
has been rejected, then the unpai d accunul ations in respect
of such claimshall ‘accrue to and vest in the State as bona
vacantia and shall thereafter wi'thout further assurance be
deened to be transferred to and form part of the Fund.
Section 7(1) provides that the, Fund shall vest in and be
held and applied by the Board as Trustees subject to the
provi sions and for the purposes of the Act and the noneys in
the Fund shall be utilized by the Board to defray the cost
of carrying out measures which nay be specified by the State
Government from tine to tinmeto pronote the welfare of
| abour and of their dependents. Sub-section (2) of s.7
specifies various measures for the benefit of enployees in
general on which the noneys in the Fund nmay be expended by
t he Board.
Section 11 provides for the appoi ntnent of an officer called
the Welfare Comm ssioner and defines his powers and duti es.
Section 19 confers rul e-making power on t he State
Gover nment .
Section 22 empowers the State CGovernment by notification in
the official gazette to exenpt any class of establishnment
fromall or any of the provisions of the Act subject to such
conditions as may be specified in the notification.
During the pendency of the wit petition before the High
Court, the GQujarat Legislature passed the Bonbay Labour
Wel fare Fund (CQujarat Anendrment) Act, 1962 on February 5,
1963 (hereinafter referred to as the Second Amrendnent ' Act)
i ntroducing subsection (13) in s.6A wth retrospective
effect fromthe date of comencement of the Act. That sub-
section provides as follows
"(13) Nothing in the foregoing provisions of
this section shal | apply to unpai d
accunul ati ons not already paid to the Board;
(a) in respect of which no separate accounts
have been mai ntained so that the unpaid clains
of enpl oyees are not traceable, or
(b) which are proved to have been spent before
the sixth day of Decenber, 1961
770
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and accordingly such unpaid accunul ati ons
shall not be liable to be collected and paid

under sub-section (4) of section 3".
The State CGovernnent, in the exercise of its rule-nmaking
power under s. 19 anended the Rules by anending rule 3 and
adding a new rule 3A setting out the particulars to be
contained in the public notice issued under s. 6A(3).
The first respondent raised several contentions before the
High Court, but the Court rejected all except two of them
and they were : (1) that the inpugned provisions violated
the fundamental right of citizen-enployers and enployees
under article 19(1) (f) and, therefore, the provisions were
void under article 13(2) of the Constitution and hence there
was no |law, and so, the notice issued by the Wlfare Com
m ssioner was w thout the authority of law, and (2) that
discrimnation was wit - large in the definition of
" est abl i shnent’ in s. 2(4) ~and since the definition
per meates t hrough every part of the inpunged provisions and
is an integral part-of the inpugned provisions, the inpugned
provi sions were violative of article 14 and were voi d.
So, the two questions in this appeal are, whether the first
respondent was conpetent to challenge the validity of the
i mpugned provisions -on the basis that they violated the
fundanental right ~under article 19(1) (f) of citizen-
enpl oyers or enployees and thus show that the law was void
and non-existent and, therefore, the action taken against it
was bad; and whether the definition of 'establishnent’ in s.
2(4) violated the fundanental right of the respondent under
article 14 and the inpugned provisions were void for that
reason.
Bef ore adverting to these questions, it is necessary to see
what the Act, after it was anended, has purported to do.
By s. 6A(1l) it was declared that unpaid accunul ati ons. shal
be deenmed to be abandoned property and that the Board ' shal
taken them over. As soon as the Board takes over the unpaid
accunul ations treating them as abandoned property, notice as
provided in s. 6A wll have to'be published and clains
i nvited. Sub-sections (3) to (6) of s. 6A provide for a
public notice calling upon interested enpl oyees to submt to
the Board their «clainms for any paynent due to them and
subsections (7) to (I 1) of s. 6A lay down the machinery for
adj udi cation of clainms which mght be received in pursuance
to the public notice. It is only if noclaimis mde for  a
period of 4 years fromthe date of the publication of the
first notice, or, if a claimis nade but rejected wholly or

in part, t hat the State appropri ates the unpai d
accunul ations as bona vacantia. It is not ~as if unpaid
accunul ati ons beconme bona vacantia on the expiration of
three years. They are, no doubt, deened to be abandoned

property under s. 6A(1), but they are not appropriated as
bona vacantia until after clainms are invited in pursuance to
public notice and di sposed of.

At comon | aw, abandoned personal property could not be the
subj ect of ascheat. It could only be appropriated by the
sovereign as bona vacantia (see Holdsworth's History  of
English Law, 2nd ed., vol. 7, pp. 495-6). The Soverei gn has
a prerogative right to appropriate
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bona vacantia. And abandoned property can be appropriated
by the Sovereign as bona vacanti a.

Unpai d accunul ations represent the obligation of t he
"enpl oyers’ to the 'enployees’ and they are the property of
the enpl oyees. In other words, what is being treated as
abandoned property is the obligation to the enpl oyees owed
by the enpl oyers and which is property fromthe standpoint
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of the enployees. No doubt, when we | ook at the schene of
the legislation froma practical point of view, what is
being treated as abandoned property is the nbney which the
enpl oyees are entitled to get fromthe enployers and what
the Board takes over is the obligation of the enployers to
pay the anmount due to the enpl oyees in consideration of the
noneys paid by the enployers to the Board. The State, after
taki ng the noney, becones liable to make the paynment to the
enpl oyees to the extent of the anmount received. Wether the
l[iability assuned by the State to the enployees is an
altogether new liability or the old liability of the
enployers is nore a matter of academic interest than of
practical consequence.

When the noneys representing the unpaid accunulations are
paid to the Board, theliability of the enployers to nake
paynment to the enpl oyees in respect of their clains against
the enployers would be discharged to the extent of the
amount ~paid to the Board and on such Iliability being
transferred to the Board, the debts or clainms to that extent
cannot thereafter be enforced agai nst the enpl oyer.

We think that if unpaid accumul ati ons are not clained within
a total period of 7 years, the inactivity on the part of the
enpl oyees woul d furni sh adequat e basi s for t he
adm ni stration by State of the unasserted clains or demands.
We cannot say that the period of 7 years allowed to the
enpl oyees for the purpose of claimng unpaid accunul ations

is an unreasonably short one which~ will “result in the
i nfringenment of any constitutional rights of the enployees.
And, in the absence of sone persuasive reason, which is
| acki ng here, we see no reason to think that the State wll
be, in fact, less able or less willing to pay- the anounts
when it has taken themover. W cannot al so assune that the
nere substitution of the State as the debtor wll  deprive

the enployees of their property or inpose on them any
unconstitutional burden. And, in the absence of a  show ng
of i njury, actual or threatened, there can be no
constitutional argunent against  the taking over of the
unpai d accunul ations by the State. Since the enployers are
the debtors of the enployees, they can interpose no
objection if the State is lawmfully entitled to demand the
payment, for, in that case, paynent of the debt to the State
under the statute releases the enployers of their liability
to the enployees. As regards notice, we are of the view
that all persons having property located within a state -and
subject to its domnion nust take note of its statutes
affecting control and disposition of such property and the
procedure prescribed for these, purposes. The various nodes
of notice prescribed in s. 6A are sufficient to give
reasonabl e information to the enployees to cone forward and
claimthe anmount if they really want to do so.

Be that as it may, we do not, however, think it necessary to
consi der whether the High Court was right inits view that
the i npugned pro-
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visions violated the fundanmental rights of the citizen-
enpl oyers or enployees, for, it is a wise tradition wth
courts that they will not adjudge on the constitutionality
of a statute except when they are called upon to do so when
I egal rights of the litigants are in actual controversy and
as part of this rule is the principle that one to whom the
application of a statute in constitutional will not be heard
to attack the statute on the ground that it nust also be
taken as applying to other persons or other situations in
which its application might be unconstitutional [see United
States v. Rainas(1l)].
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"A person ordinarily is precl uded from
chal | engi ng t he constitutionality of
governmental action by invoking the rights of
others and it is not sufficient that the

statute or administrative regul ation is
unconstituti onal as to other persons or
classes of persons; it nust affirmatively

appear that the person attacking the statute

cones within the class of persons affected by

it."

(see Corpus Juris Secundum vol. 16, pp. 236-

7).
We, however, proceed on the assunption that the inpugned
provi si ons abridge the fundanmental right of citizen-
enpl oyers and citizen-enpl oyees under article 19(1) (f) in
order to decide the further question and that is, whether
on that assunption, the first respondent could claim that
the law was void as against the non-citizen enployers or
enpl oyees ‘under article 13 (2) and further contend that the
non-citizen enployers have been deprived of their property
wi thout the authority of lLaw, as, ex hypothesi a void lawis
anullity.
It is settled by the decisions of this Court that a
Corporation is not a citizen for the purposes of article 19
and has, therefore;, no fundanental right under that article
(see Tata Engi neering and Loconotive Co. Ltd. v. State of
Bi har and others(2), R C. Cooper v. Union of India(3). The
sane view was taken'in Bennett Coleman & Co. etc., etc. .
Union of India and thers(4)].
As already stated, the H gh Court found that the inpugned
provisions, in so far as they abridged the  fundanenta
rights of the citizen-enployers and enployees under " article
19(1) (f) were void under article 13(2) and even if the
respondent - conpany had no fundanmental right under ' article
19(1) (f), it had the ordinary right to hold and di spose of
its property, and that the right cannot be taken away or
even affected except wunder the authority of ‘a I aw.
Expressed in another way, the reasoning of the Court was
that since the inpugned provisions becane void as they
abridged the fundanental right under article-19(1) (f) of
the citizen-enmployers and enployees the |aw was - void and
non-est, and therefore, the first respondent was entitled to
challenge the notice issued by the Wlfare Conmissioner
demandi ng the unpaid accunul ation as unauthorized by -any
I aw.
The first respondent, no doubt, has the ordinary right of
every person in the country to hold and di spose of property
and that right, if

(1) 362 U.S. 17. (2) [1964] 6 S.C R /885,
(3) [1970] 3 S.C. R 530. (4) [1972] 2 s.C. C/ 788
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taken away or even affected by the act of an Authority
wi t hout the authority of law, would be illegal. That ‘would

give rise to a justiciable issue which can be agitated in_ a
proceedi ng under article 226.

The real question, therefore, is, even if a |law takes away
or abridges the fundamental right of citizens under article
19 (1) (f) | whether it would be void and therefore non-est
as respects non-citizens ?

I n Keshava Madhava Menon v. State of Bonbay(1l) the question
was whether a prosecution comenced before the coming into
force of the Constitution could be continued after the
Constitution canme into force as the Act in question there
becane void as violating article 19 (1) (a) and. 19 (2).
Das, J. who delivered the najority judgnent was of the view
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that the prosecution could be continued on the ground that
the provisions of the Constitution including article 13(1)
were not retrospective. The |learned judge said that after
t he commencenent of the Constitution, no existing law could
be allowed to stand in the way of the exercise of
fundanmental rights, that such inconsistent laws were not
wi ped off or obliterated fromthe statute book and that the
statute would operate in respect of all matters or events
whi ch took place before the Constitution came into force and
that it is also operated after the Constitution cane into
force and would remain in the statute book as operative so
far as non-citizens are concerned.

This decision is «clear that even though a law which is
i nconsi stent with fundanental rights under article 19 would
becone void after the conmencenent of the Constitution,, the
aw woul d still continue in force in so far as non-citizens
are concerned. This decision takes the viewthat the word
'void ~in article 1 3 (1) would not have the effect of
Wi ping out pre-Constitution laws fromthe statute book-,
that they ~will ~continue to be operative so far as non-
citizens —are concerned, notw thstanding the fact that they
are inconsistent with the fundanental rights of citizens and
therefore become void under article 13 (1)

In Behram Khurshed Pesikaka v. State  of Bonmbay(2 )the
guesti on was about 'the scope of article 1 3 (1). This Court
had held that certain provisions of the Bonbay Prohibition
Act, 1949 (a pre-constitution Act), in so far as they
prohi bited the possession, use and consunption of. medicina

preparations were void as violating article 19(1) (f). The
appel l ant was prosecuted under the said Act and he pleaded
t hat he had taken nedicine containing alcohol. The

controversy was whet her the burden of proving that fact was
on him It becane necessary to consider the |legal effect of
the declaration made by this Court that s. 13 (b) | of the
said Act in so far as it affected liquid nedicinal and
toilet preparations containing alcohol was invalid as it
infringed article 19(1) (f). At the first hearing /all the
judges were agreed that a declaration by a Court that part
of a section was invalid did not repeal or -anmend that
section. Venkatarama Aiyar, J. wth whom Jagannadhadas, J.
was inclined to agree, held that a distinction nust be nade
bet ween unconstitutionality arising fromlack of |egislative
conpet ence and t hat arising from a violation of

constitutional limtations on |egislative

(1) [1951] S.C.R 228. (2) [1955] 1 S:C R 613.
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power . According to him if the law is made without

| egi sl ative conpetence, it was a nullity; a lawviolating a
constitutional prohibition enacted for the benefit of the
public generally was also a nullity; but a |law violating a
constitutional prohibition enacted for individual s'was not a
nullity but was nmerely unenforceable. At the second hearing
of the case, Mahajan, J. after referring to Madhava Menon’'s
Case(1), sai d that for determning the rights and
obligations of citizens, the part declared void should be
notionally taken to be obliterated fromthe section for al

intents and purposes though it may remain witten on the
statute book and be a good | aw when a question arises for
determ nation of rights and obligations incurred prior to
January 26, 1950, and also for the determ nation of rights
of persons who have not been given fundanmental rights by the
Constitution. Das, J. in his dissenting judgrment held that
to hold that the invalid part was obliterated would be
tantanmobunt to saying covertly that the judicial declaration
had to that extent anmended the section. At p. 659, the
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| ear ned Judge observed
"I't is beyond all dispute that it is for the
Court to judge whether the restrictions
i mposed by any existing law or any part
thereof on the fundanmental rights of «citizens
are reasonabl e or unreasonable in the interest
of the general public or for the protection of
the interests of any Schedulea Tribe. |If the
Court hol ds that the restrictions are
unr easonabl e then the Act or the part thereof
whi ch inposes such unreasonable restrictions
cones into conflict and becones inconsistent
with the fundamental right conferred on the
citizens by article 19(1) (f) and is by
article 13(1) rendered void, not in toto or
for all purposes or for all persons but ’'to
the extent of such inconsistency’ i.e., to the
extent it is inconsistent with the exercise of
that fundanmental right by the citizens. Thi s
is plainly the position, as | see it."
Mahaj an, ~C. J. rejected the distinction between a law void
for lack of |egislative power and a |aw void for violating a
constitutional fetter or limtation on |Ilegislative power.
Both these declarations, according to the |earned Chief
Justice, of unconstitutionality go to the root of the power
itself and there is no, real distinction between them and
they represent but two aspects of want of |egislative power.
I n Bhi khaji Narain Dhakras v. State- of MP.(2) the question
was whether the C. P. .and Berar Mtor Vehicles (Arendnent)
Act, 1947, amended s. 43 of the Mtor Vehicles Act, 1939, by
i ntroducing provisions which authorized the Provi nci a
CGovernment to take up the entire notor transport business in
the Province and run it in conpetition with and even to the
exclusion of nmotor transport operators.  These provisions,
though valid when enacted, becanme void on the coming into
force of the Constitution, as they violated article 19(1)
(g) On June 18, 1951, the Constitution was anended so as to
aut hori ze the
(1) [1951] S.C.R 228.
(2) [1955] 2 S.C. R 589.
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State to carry on business "whether to the exclusion

conpl ete or partial, or «citizens or ot herw se™. A
notification was issued after the anendnent and the Court
was concerned with the validity of the notification. The

real question before the Court was that although S.” 43 was
voi d between January 26, 1950, and June 18, 1951, the anend-
ment of the article 19(6) had the affect of ‘renoving the
constitutional invalidity of s. 43 which, fromthe date of
amendnment, becane valid and operative. After referring to
the neaning given to the word "void in Keshava Mdhva
Menon' s Case(l), Das, Acting C J. said for the Court
"All laws, existing or future, which are
i nconsistent with the, provisions of Part LIl
of our Constitution are, by the express
provision of article 13, rendered void 'to the
extent of such inconsistency’. Such |aws were
not dead for all purposes. They existed for
the purposes of pre-Constitution rights and
liabilities and they renmai ned operative, even
after the Constitution, as against non-
citizens. It is only as against the citizens
that they remained in a dormant or noribund
condition" (at pp. 599-600).
In M P. V. Sundararamaier v. State of A P. (2), Venkatarana
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Ai yar, J. said that a law nmade without | egi sl ative
conpetence and a | aw violative of constitutional limtations

on | egislative power were both unconstitutional and both had
the same reckoning in a court of law, and they were both
unenforceable but it did not follow fromthis that both | aws
were of the same quality and character and stood on the sane
footing for all purposes. The proposition |aid down by the
| earned Judge was that if a lawis enacted by a |egislature
on a topic not withinits conpetence, the lawwas a nullity
but if the aw was on a topic within its conpetence but if
it violated some constitutional prohibition. the |aw was
only unenforceable and not a nullity. 1In other words, a | aw
if it lacks legislative conpetence was absolutely null and
void and a subsequent cession of the |egislative topic would
not revive the |aw which was stillborn and the law would
have to be re-enacted; but’ a lawwithin the |egislative
conpetence but violative of constitutional Ilimtation was
unenforceable but once the limtation was renoved, the |aw
becane effective. The |earned judge said that the observa-
tions of ‘Mahajan, J, in Pesikaka' s case(3) that qua citizens
that part of s.13(b) of the Bonbay Prohibition Act, 1949,
which had been declared invalid by this Court "had to be
regarded as null and void"
could notin the context be construed as inplying that the
i mpugned | aw nustbe regarded as non-est so as to be
i ncapabl e of taking effect when thebar was renoved. He
summed up the result of the authorities as follows :

"Where' an enactnment is unconstitutional in

part ‘but valid as to the rest, ‘assuming of

course that the two portions are
able, it
cannot be held to have been wi ped out of the
statute book as it admittedly nust remain
there for the purpose of enforcenment @of the
valid portion thereof, and
(1) [1951] S.C. R 228. (2) [1958] S.C.R 1422
(3) [1955] 1 S.C R 613.
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being on the statute book, even that portion
which is unenforceable on the ground that it
is unconstitutional wll operate proprio
vi gore when the Constitutional bar is renpved,
and there is no need for a fresh | egislation."
In Deep Chand v. State of U P. and Qthers(t) it was held
that a post-Constitution lawis void fromits inception but
that a pre-Constitution |law having been wvalidly enacted
woul d continue in force so far as non-citizens are concerned
after the Constitution came into force. The Court further
said that there is no distinction in the neaning, of the
word ’'void in article 13(1) and in 13(2) and that it
connoted the sane concept but, since fromits inception the
post - Constitution I ay is void, the law cannot be
resuscitated w thout reenactment. Subba Rao, J. who wote
the mpjority judgment said after citing the observations  of
Das, Actg. C.J. in Keshava Madhava Menon’s Case(supra):
"The second part of the observation directly
applies only to a case covered by article
13(1), for the learned Judges say that the
| aws exi st for the pur poses of pre-
constitution rights and liabilities and they
remain operative even after the Constitution
as agai nst non-citizens. The said observation
could not obviously apply to post Constitu-
tution laws. Even so, it is said that by a
parity of reasoning the post-Constitution |aws

sever
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are also void to the, extent of their
repugnancy and therefore the law in respect of
noncitizens will be on the statute-book and by
the application of the doctrine of eclipse,
the sanme result should flowin its case also
There is sonme plausibility in this argument,
but it ignores one vital principle, viz., the
exi stence or the non-existence of legislative
power or conpetency at the tine the law is
made governs the situation" (p. 38).
Das, C.J. dissented. He was of the view that a post-
Constitution law may infringe either a fundamental right
conferred on citizens only or a fundanmental right conferred
on any person, citizen or noncitizen and that in the first
case the lawwill not stand.in the way of the exercise by
the citizens of that fundamental right and therefore, wll
not have any operation on the rights of the citizens, but it
will be quite effective as regards non-citizens.
In Mahendra Lal Jaini v. The State of U P. and Qhers(2),
the Court ~was of the viewthat the nmeaning of the word
'void is the same both in article 13(1) and article 13(2)
and that the application of the doctrine of eclipse in the
case of pre-Constitution laws and not in the case of post-
Constitution |aws ~‘does not depend upon the two parts of
article 13; "that it arises fromthe inherent difference
between article 13(1) and article 13(2) arising from the
fact that one is dealing with pre-Constitution |aws, and the
other is dealing wth post-Constitution laws, wth the
result that in one case the | aws being not still-born the
doctrine of eclipse will apply while in the other
(1) [1959] Supp.2 S.CR8.(2) [1963] Supp. 1 S. C R 912
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case the law being still-born there will be no scope for the
application of the doctrine of eclipse."
If the nmeaning of the word "void in-article 13(1) is the
same as its neaning in article 13(2), it is difficult to
understand why a pre-Constitution |aw which takes ‘away or
abri dges the rights wunder article. 19 should remai n
operative even after the Constitution cane into.. force as
regards non-citizens and a post-Constitution law which takes
away or abridges them should not be operative as respects
nonci ti zens. The fact that pre-Constitution law was valid
when enacted can afford no reason why it should remain
operative as respects noncitizens after the Constitution
came into force as it becanme void on -account of its
i nconsistency wth the provisions of Part 111. Ther ef ore,
the real reason why it remmins operative as. against non-
citizens is that it is void only to the extent of its
i nconsi stency with the rights conferred under Article 19 and
that its voidness is, therefore, confined to citizens, as,
ex hypothesis the Ilaw becane inconsistent wth their
fundanental rights alone. |If that be so, we see no ' reason
why a post-Constitution | aw which takes away or abridges the
rights conferred by article 19 should not be operative in
regard to non-citizens as it is void only to the extent  of
the contravention of the rights conferred on citizens,
nanely, those under article 19.
Article 13(2) is an injunction to the 'state’ not to pass
any | aw whi ch takes away or abridges the fundanental rights
conferred by Part 111 and the consequence of the
contravention of the injunction is that the law would be
void to the extent of the contravention. The expression 'to
the extent of the contravention’ in the sub-article can only
nmean, to the extent of the contravention of the rights
conferred under that part. R ghts do not exist in vacuum
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They nust always inhere in sone person whether natural or
juridical and, under Part |It, they inhere even in
fluctuating bodies Iike a linguistic or religious mnorities
or denom nations. And, when the sub-article says that the
law would be void "to the extent of the contravention”, it
can only nmean to the extent of the contravention of the
rights conferred on persons, mnorities or denoninations, as
the case may be. Just as a pre-Constitution |aw taking away
or abridging the fundanental rights under article 19 renmins
operative after the Constitution cane into force as respects
non-citizens as it is not inconsistent with their
f undanent al rights, so also a post - Constitution | aw
offending article 19, renmins operative as against non-
citizens as it is not in contravention of any of their
fundanental rights. The sane schenme perneates both,, the
sub-articles, nanely, to nmake the law void in article 13(1)
to the extent of the inconsistency wth the fundamenta

rights, and in article 13(2) to the extent of the
contravention-of those rights. In other words, the voidness
is not ‘inrembut to the extent only of inconsistency or
contravention, as the case nmay be of the rights conferred
under Part 111. Therefore, when article 13(2) uses the ex-

pression ’'void, it can only mean, void as against persons
whose fundanmental rights are taken away or abridged by a
I aw. The law might be "still-born’ so far as the persons,

entities or denom nations whose fundanmental rights are taken
away or abridged, but there is no reason
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why the | aw should be void or 'still-born’” as against those
who have no fundamental rights:

It is said that the expression "to the extent. of the
contravention"” in the article neans that the part of the | aw
whi ch contravenes the fundanental right woul d al one be void
and not the other parts which do not so contravene. In
other words, the argument was that the expression is
intended to denote only the part of the law that would
become void and not to show that ‘the law will be void only
as regards the persons or entities whose fundanental rights
have been taken away or abri dged.

The first part of the sub-article speaks of *any law and
the second part refers to the same [law by using the same
expression, nanely, ,any law . W think that the expression
"any law occurring in the latter part of the sub-article
nmust necessarily refer to the sane expression in the forner
part and therefore, the Constitution-makers, have already
made it clear that the aw that would be voidis only the
law that contravenes the fundamental rights. conferred by
Part 111, and so, the phrase ’'to the extent of. the
contravention’ can nean only to the extent of the
contravention of the rights conferred. For instance, if a
section in a statute takes away or abridges any- of the
rights conferred by Part Il it will be void because it is
the |l aw enbodi ed in the section which takes away or abri dges
the fundamental right. And this is precisely what the  sub-
article has said in express ternms by enploying t he
expression "any law both in the former and the latter part
of it. It is difficult to see the reason why t he
Constitution nmakers wanted to state that the other sections,
which did not violate the fundanental right, would not be
void, and any such categorical statement would have been
wong, as the other sections mght be void if they are
i nseparably knitted to the void one. Wen we see that the
latter part of the sub-article is concerned with the effect
of the voilation of the injunction contained in the forner
part, the words "to the extent of the contravention"” can
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only refer to the rights conferred under Part |1l and denote
only the conpass of voidness with respect to persons or
entities resulting fromthe contravention of the rights
conferred wupon them Wy is it that alawis void under
article 13 (2) ? It is only because the | aw takes away or
abridges a fundanental right. There are nany fundanenta
rights and they inhere in diverse types of per sons,
mnorities or denoninations. There is no ,conceivable
reason why a |aw which takes away the fundanental right of
one class of persons, or mnorities or denom nations should
be void as against others who have no such fundanenta
rights as, ex hypothesi the law cannot contravene their

rights.

It was submtted that this Court has rej ected t he
di stinction dr awn by  Venkatarama  Aivyar, J. in
Sundararamaier’s case(l) between |egislative i ncapacity

arising fromlack of power under the relevant |egislative
entry .and that arising froma check upon |egislative power
on account of constitutional provisions |ike fundanenta
rights ~andthat if the | aw enacted by a | egislature having
no capacity inthe former sense would be void in rem there
is no reason why a |l aw passed by a legislature having no
| egi sl ative capacity in thelatter

(1) [1958] S.C.R 1422.
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sense is void only cua persons whose fundanmental rights are
taken away or abridged.

It was also urged that the expression "the State shall not
make any law' in article 13(2) is a clear nandate of the
fundanental |aw of the, |and and, therefore, it is a case of
total incapacity and total want of power. ~But the  question

is : what is the mandate ? The nandate is that the State
shall not nake any |aw which takes away -or abridges the
rights conferred by Part 111. If no rights are conferred
under Part |1l upon a person, or, if rights are conferred,

but they are not taken away or abridged by the | aw, where is
the incapacity of the legislature ? It may be noted that
both in Deep Chands Case (supra) and Mahendra Lal Jain’'s
case (supra), the decision in Sundaranaier’'s case (supra)
was not adverted to. |If on a textual reading of article 13,
the concl usi on whi ch we have reached is the only, reasonable
one, we need not pause to consider whether that conclusion
could be arrived at except on the basis of the distinction
dr awn by Venkat arama Al yar, J, in Sundarar anaie’ s
case(supra). However, we venture to think that there is
nothing strange in the notion of a legislature having no
i nherent |egislative capacity or power to take away or
abridge by a law the fundamental rights conferred on
citizens and yet having | egislative power to pass the / sane
law in respect of noncitizens who have no such fundanenta
rights to be taken away or abridged. 1In other words, the
| egi sl ative i ncapacity subjectwise wth ref erence to
Articles 245 and 246 in this context would be the taking.
away or abridging by law the fundanmental rights under
Article 19 of citizens.

M. H W R Wde has urged with considerable force that the
terns 'void and 'voidable’ are inappropriate in the sphere
of administrative law(l). According to him there is no
such thing as voidness, in an absolute sense, for, the whole
guestion is : void as against whon® And he cites the
decision of the Privy Council in Durayappah v. Fernando(2)
in his support.

In Jagannath v. Authorised Oficer, Land Reforns(3) this
Court has said that a post-Constitution Act-which has been
struck down for violating the fundamental rights conferred
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under Part 11l and was, therefore still-born, has still an
exi stence wi thout re-enactnent, for being put in the N nth
Schedul e. That only illustrates that any statenment that a
law which takes away or abridges fundanmental rights
conferred wunder Part IIl is still-born or null and void
requires qualifications in certain situations. Al though the
general rule is that a statute declared unconstitutional 1is

void at all times and that its invalidity nust be recogni zed
and acknowl edged for all purposes and is no law and a
nullity, this is neither universally nor absolutely true,
and there are many exceptions to it. A realistic approach
has been eroding the doctrine of absolute nullity in al
cases and for all purposes(4) and it has been held that such
broad statenents must be

(1) See "Unlawful Administrative Action", 83 Law Quarterly
Rev. 499, at 518.

(2) (1967) 3 WL.R~ 289, (3) [1971] 2 S.C.C. 893
(4) See Warring v. Col poys, 122 F. 2d 642.
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t aken wi th sone qual i fications(1), t hat even an
unconstitution..... statute is an QOperative fact(2) at |east
prior to a determination of constitutionality(l), and nay
have consequences whi ch-cannot ignored(1l). See Cor pus
Justice Secundum Vol. 16, p. 469).
This/ is illustrated by the analysis given by
kel sen(3)

"The deci sion made by the conpetent authority
that 'sonmething that presents itself as a norm
is nulll ab initio because it fulfils the
conditions of nullity determ ned by the I|ega

order is a constitutive act; it has a definite
| egal effect; without and prior to ‘this act

t he phenomenon in question cannot , be
consi dered as null. ~Hencethe decision is not
"declaratory’, that is to say, it is not, as

it presents itself, a declaration of nullity;
it is a true annulnent, an annulnent ,wth
retroactive force. There nust be sonething
l egal |y existing to which this deci si on
refers. Hence, the phenonmenon in _question
cannot be sonething null-ab initio, that is to
say, legally nothing. |t has to be considered
as a normannulled with retroactive force by
the decision declaring it null ab initio.
Just as everything King Mdas touched turned
into gold, everything to which the law refers
becomes I aw, i.e., somet hi ng | egal ly
exi sting".

We do not think it necessary to pursue this aspect further
in this case. For our purpose it is enough to say that if a
law is otherwi se good and does not contravene any-of ' their
fundanental rights, noncitizens cannot take advantage of the
voi dness of the law for the reason that it contravenes the
fundanental right of citizens and claimthat there is no | aw
at all. Nor would this proposition violate any principle of
equality before the | aw because citizens and non-citizens
are not simlarly situated as the citizens have certain
fundanental rights which non-citizens have not. Theref ore,
even assumng that under article 226 of the Constitution
the first respondent was entitled to nove the H gh Court and
seek, a renmedy for infringement of its ordinary right to
property, the inpugned provisions were not non-est ' but
were valid laws: enacted by a conpetent |egislature as
respects non-citizens and the first respondent cannot take
the plea that its rights to property are being taken away or
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abridged without the authority of |aw
Now, | et us see whether the definition,of 'establishnent’ in
s. 2(4) violates the right under article 14 and make the
i mpugned provi sions voi d.
The H gh Court held that there was no intelligible
differentia to distinguish establishments grouped together
under the definition of establishnment” in S 2(4) and
establishnents left out of the group and that in any event,
the differentia had no rational relation or nexus with the
obj ect sought to be achieved by the Act and that the im
(1) See Chicot Country Drainage District v. Baxter State
Bank, Ark., 308 U S. 371.
(2) See warring v. col poys, 122 F. 2d 642.
(3) See "CGeneral Theory of Law and State", p. 161
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pugned provi si ons as they affected the rights and
liabilities of enployers and enployees in respect of the
establishnments defined in s. 2(4) were, therefore, violative
of article 14.. The reasoning of the Hi gh Court was that al
factories falling within the neaning of s. 2(m of the
Factories Act, 1 948, were brought wi'thin the purview of the
definition of 'establishment’ while establishnments carrying
busi ness or trade and enploying less than fifty persons were
left out and that out of this latter class of establishnents
an exception was nade and all establishments carrying on the
busi ness of trammays or nmotor omibus  services wer e
i ncluded without 'any fair reason -and t hat t hough
Gover nment establishnments which were factories were included
within the definition of ’establishment’, other Governnent
establ i shnents wer e excl uded and, t her ef or e, the
classification was unreasonable.
The definition of 'establishment includes factories, tramay
or notor omi bus services and any establishnent carrying on
busi ness or trade and enploying nore than 50 persons, but
excludes all Covernment establishnents carrying on business
or trade.
In the High Court, an affidavit was filed by M. Brahnbhatt,
Deputy Secretary to Education and Labour Departnent, wherein
it was stated that the differentiation between factories and
conmer ci al establishnents enpl oying | ess than 50 persons was
made for the reason that the turnover of |abour is nore .in
factories than in comercial establishnents other than
factories on account of the fact that industrial. ~1abour
frequently changes enploynent for a variety of reasons.
The High Court was not prepared to accept this _explanation
The High Court said
"It may that in case, of conmer ci a
establ i shnent enploying not nore than 50
persons the, turnover of l|abour in_. comercia
establ i shnents being | ess the unpai d accunul a-
tions may be snmall. But whet her unpai d
accumul ation are small or large, s an
i material consideration for of enactment of
the inpugned provisions. T the i mpugned
provi sions being to get at the unpaid accunu-
lations and to utilize themfor the benefit of
| abour, the extent of the unpaid accumul ations
with any particul ar establishnent can never be
a rel evant consideration.”
According to the Hi gh Court, as an establishment carrying on
trammay or notor omibus service would be wthin the
definition of establishnent even if it enploys less than 50
persons, or for that matter, even |less than 10 persons, the
reason given in the affidavit of M. Brahnbhatta for
excluding all commercial establishments enploying |ess than
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50 persons fromthe definition was not. tenable. The Courts
was also of the view that when Government factories were
included in the definition of 'establishment’ there was no
reason for excluding governnent establishnments other than
factories from the definition. The affidavit of M.
Brahnmbhatt made it <clear that there were hardly any
establishments of the Central or State Governments which
carried
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on business or trade or any work in connection wth or
ancillary thereto and, therefore, the legislature did not
think it fit to extend the provisions of the Act to such
est abl i shnents. No affidavit in rejoinder was filed on
behal f of respondents to contradict this statenent.

It would be an idle parade of fanmiliar learning to review
t he mul titudi nous cases - in_ which t he constitutiona
assurance of equality before the |aw has been appli ed.

The equal protection of the laws is a pledge of the
protection of equal laws. But laws may classify. 1 And the
very idea ofl classification is that of inequality. In
tackling this paradox the Court ha,,; neither abandoned the
demand for equality nor denied the legislative right to
cl assify. It has taken a mddle course. It has resolved
the contradictory demands of | egislative specialization and
constitutional generality by a doctrine of reasonabl e
classification. (1)

A reasonable classification is one which includes all who
are simlarly situated and none who are not. . ~The question
then is what does the phrase 'sinilarly situated nean ? The
answer to the question is that we nmust |ook beyond the
classification to the purpose of the |aw. A reasonabl e
classification is one which includes all persons who are
simlarly situated with respect to the purpose of the |aw
The purpose of a law may be either the elinmination of a
public mschief or the achi evenment of some positive public
good.

A classification is wunder-inclusive when all who are
included in the class are tainted with the mschief but
there are others also tainted whomthe classification does
not include. In other words, a classification is bad as
under, -i nclusive when a State benefits or burdens persons in
a manner that furthers a legitinmte purpose but does  not
confer the sane benefit or place the sanme burden on others
who are simlarly situated. A classification is over-
i nclusive, when it includes not only those who are sinmilarly
situated with respect to the purpose but others who are not
so situated as well. In other words, this~ type of
classification inposes a burden upon a wder range of
i ndi viduals than are included in the class of those attended
with mschief at which the |law ains. Herod ordering the
death of all male children born on a particular day . because
one of them would sonic day bring about his downfal
enpl oyed such a cl assification.

The first question, therefore, is whether the exclusion  of
establ i shnents carrying on business or trade and enpl oying
less than 50 persons nmakes the classification under -
inclusive, when it is seen that all factories enploying 10
or 20 persons, as the case may be, have been included and
that the, purpose of the lawis to get in unpaid accunula-
tions for the welfare of the | abour . Si nce the
classification does not include all who are simlarly
situated with respect to the purpose of the law, the
classification mght appear, at first blush, to be unreas-
onabl e. But the Court has recognised the very rea
difficulties wunder which |egislatures operate-difficulties
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arising out of both the nature
(1) See Joseph Tussman and Jacobus ten Brcek, "The Equa

Protaction of the Laws", 37 California Rev. 341.
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of the legislative process and of the society whi ch
legislation attenpts perennially to re-shape--and it has

refused to strike down indiscrimnately all |egislation
enmbodyi ng classificatory i nequal ity her e under
consi derati on. M. Justice Holmes, in urging tolerance of
under -i ncl usi ve cl assifications, st at ed t hat such

| egi slation should not be disturbed by the Court unless it
can clearly see that there is no fair reason for the |aw
which would not require with equal force its extension to
those whom it |eaves untouched (1). What, then, are the
fair reasons for non-extension ? Wat should a court do when
it is faced with a law  nmaking an under - i ncl usi ve
classification in areas relating to econonic and tax matters
? Should it, by its judgnment, force the legislature to
choose between inaction or perfection ?
The | egi slature cannot be required to i mpose upon
admi ni strative agenci es tasks which cannot be carried out or
which rmust be carried out on a large scale at a single
st roke.

"if the law presumably hits the evil where it

is nost felt. it is not to be overthrown

because there are other instances to which it

nm ght have been appli ed. There

doctrinaire requirenent that the |egislation

shoul d be couched in all enbracing terns."

(see West Coast Hotel Conpany v. Parrish2).
The pieceneal approach to a general problem permitted by
under inclusive classifications, appears justified when it
is considered that |egislative dealing with such problens is
usually an experinental matter. It is inpossible to tel
how successf ul a particular approach may be, what
di sl ocati ons m ght occur, what evasions m ght devel op. what
new evils m ght be generated in the attenpt. Administrative
expedi ent s nust be forged and t est ed. Legi slators,
recogni zing these factors, nmay wi sh to proceed cautiously,
and courts rust allow themto (lo so (supra).
Adm nistrative convenience in the collection of wunpaid
accumul ations is a factor to be taken into account in
adjudging whether the <classification is reasonable. A
| egislation may take one step at a tinme addressing itself to
the phase of the problemwhich seens npst. acute to the
| egi sl ative m nd. Therefore, a legislature m.ght select
only one phase of one filed for application or a renedy(3).
It may be renenbered that article 14 does not require /that

every regulatory statute apply to all in the sane business :
where size is an index to the evil at which the law is
directed, discrimnations between the large and small are

perm ssible, and it is also permssible for reformto  take
one step at a tine, addressing itself to the phase of the
probl em whi ch seens npbst acute to the legislative mnd

(1) See Mssouri, R& T Ry., v. May (1904) 194 US 267, 269.
(2) 300 U. s 379, 400.

(3) See Two Guys from Harrison-Allentown v. McGnley , 366
U S. 582, 592.

784

A legislative authority acting within its field is not bound
to extend its regulation to all cases which it mght
possi bly reach. The legislature is free to recognize

degrees of harmand it may confine the restrictions to those
cl asses of cases where the need seened to be clearest [see
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Mut ual Loan, Co. v. Martell (1) ].

In short, the problemof legislative classification is a
perennial one, adnmitting of no doctrinaire definition

Evils in the sane filed may be of different dinensions and
proportions requiring different renedies. O so t he
| egislature may think [see Tigner v. Texas(2)].

,Once an objective is decided to be wthin legislative
conpet ence, however, the working out of classifications has
been only infrequently inpeded by judicial negatives. The
Courts attitude cannot be that the state either has to
regul ate all businesses, or even all rel ated busi nesses, and
in the sane way, or, not at all. An effort to strike at a
particular economc evil could not be hindered by the
necessity of <carrying inits wake a train of vexatious,
troubl esome and expensive regul ations covering the whole
range of connected or simnilar enterprises.

Laws regul ating econom c activity woul d be vi ewed
differently from |aws which touch and concern freedom of
speech and religion, voting, procreation, rights with
respect to crimnal procedure, etc.  The prom nence given to
the wequal protection clause in many nodern opinions and
decisions in America all showthat the Court feels |ess
constrained to give judicial deference to | egi sl ative
judgrment in the fiel'd of ‘human and civil rights than in that
of economic regulationand that it is nmaking a vigorous use
of the equal protection clause to strike down |egislative

action in the area of fundamental human rights(3). " Equal
Protection clause 'rests wupon two I argely subj ective
judgnents : one as to the relative invidiousness of

particular differentiation and the other as to the relative
i nportance of the subject with respect to whichequality is
sought" (4)

The question whether, under article 14, a classification is
reasonabl e or unreasonable nust, in the ultimate analysis
depend upon the judicial approach to the problem The great
di vi de in this area lies in the difference bet ween
enphasi zing the actualities or the abstractions of /legisla-
tion. The nore conplicated society becones, the greater the
diversity of its problens and the nore does legislation
direct itself to the diversities. "Statutes are directed to
| ess than universal situations. Law reflects distinction
that exist in fact or at |east appear to exist in-the
judgrment of |egislators-those, who have the responsibility

for making law fit fact. Legislation is essentially
enpiric. It addresses itself to the nore. or 1ess crude
outside world and not to the neat, |ogical nodels of the
m nd. Classification is inherent in |egislation. To
recogni ze

(1) 56 L. Ed., 175,180

(2) 310 U.S. 141.

(3) See "Devel opnments-Equal Protection". 82 Harv. “Law Rev.
1065, at 1127

(4) See Cox, "The Suprene Court Foreward", 1966 Term 80
Harv. Law Rev.

91- 95.
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marked differences that exist in fact is living law, to
disregard practical differences and concentrate on sone
abstract identities is lifeless logic"(1).

That the legislation is directed to practical problens, that
the econom c nechanismis highly sensitive and conpl ex, that
many problens are singular and contingent, that |aws are not
abstract propositions and do not relate to abstract wunits
and are not to be nmeasured by abstract synmetry, that exact
wi sdom and nice adaption of renedies cannot be required,
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that judgrment is largely a prophecy based on neagre and
uninterpreted experience, should stand as renminder that in
this area the Court does not lake the equal protection
requi renment in a pedagogi ¢ manner (supra).

In the utilities, tax and econonic regul ati on cases, there
are good reasons for judicial self-restraint if not judicia
deference to legislative judgnent. The legislature after
all has the affirmative responsibility. The Courts have
only the power to destroy, not to reconstruct. Wen these
are added to the complexity of econonmic regulation, the
uncertainty, the liability to error, the bewi | deri ng
conflict of the experts, and the nunber of times the judges
have been overruled by events--self-linitation can be seen
to be the path to judicial wi sdomand institutional prestige
and stability(supra).

We nust be fastidiously careful to observe the adnonition of
M. Justice Brandeis, M. Justice Stone and M. Justice
Cardozo that we do not "sit as a super-legislature" (see
their dissenting opinion in

Col gate v. Harvey(2).

Let wus look at the problemherein the Iight of the above

di scussi on. The purpose of the Act is to get unpaid
accunul ations for utilizing themfor the welfare of | abour
in general. The aimof any |legislature wuld then be, to
get the unpaid accurmulation fromall concerns. So an idea
classification should include all concerns which have
"unpai d accumul ations’. But then “there -are practica
pr obl ens. Admi nistrative convenience as well as t he
apprehensi on whether the experiment., if undertaken as an
al | -enbr aci ng one wll be successful, are legitimate

considerations in confining the realization of the objective
in the first instance to |arge concerns such” as factories
enpl oying |arge amount of |abour and”, with statutory duty
to keep register of wages, paid and unpaid, and the

| egi slature has, in fact,, brought all factories, | whether
owned by Governnent of otherwi se, within the purview of the
definition of ’establishment’.  In other words, it /is from

t he factories that the greatest anount of unpai d
accumul ations could be collected and since, the factories
are bound to maintain records fromwhich. the amunt of

unpaid accurmulations could be easily ascertained, the
| egi sl ature brought all the factories within the definition
of ’establishnent’. It then addressed itself to~ other

establ i shnents but thought that establishnents enploying,
| ess than 50 persons need not be brought within the

(1) See the observations of Justice- Frankfurter in Mrey v.
Doud, 354 U.S. 457, 472.

(2) 296 U.S. 404, 441.
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purview of the definition as unpaid accunul ations in /'those
establ i shnents woul d be |l ess and m ght not be sufficient to
nmeet the adm nistrative expenses of collection and as nany
of them mnmight not be maintaining records from which the
amount of unpaid accunul ati ons could be ascertained. The
affidavit of M. Brahnbhatt made it <clear that wunpaid
accunul ations in these establishments woul d be conmparatively
smal|.  The reason why governnent establishments other than
factories were not included in the definition is also stated
in the affidavit of M. Brahnbhatt, namely, that there were
hardly any establishments run by the Central or State
Gover nrent . This statenent was not contradicted by any
affidavit in rejoinder

There renmins then the further question whether there was
any justification for including tranways and notor ommni buses
within the purview of the definition. So far as tramways
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and nmotor ommibuses are concerned, the legislature of
Bonbay, when it enacted the Act in 1953, nust have had
reason to think that unpaid accumul ations in these concerns
would be large as they usually enployed |arge amount of
| abour force and that they were bound to keep records of the
wages earned and paid. Section 2(ii) (a) of the Payment of
Wages Act, 1936, before that section was anended in 1965 so
far as it is material provided

"2. In this Act, unless there is anything
repugnant in the subject or context, -
(ii) "industrial establishment" neans any--

(a) trammay or notor omibus service".
Rule 5 of the Bombay Paynent of \Wages Rul es,
1937 provi ded
"5. Register of Wages : A Register of Wages
shall be maintained in every factory and
i ndustrial~ establishnment and may be kept in
such formas the paymaster finds convenient
but shall include the follow ng particulars :
(a) the gross wages earned by each person
enpl oyed for each wage peri od;
(b) all deductions made fromthose wages, with
an indication in each case of the clause of
sub-section (2) of section 7 under which the
deduction is nade:
(c) the wages actually paid to each person
enpl oyed for each wage period."
The Court must be aware of its own renoteness and |ack of
famliarity with l.ocal problemns. Cl assification is
dependent on the peculiar needs and specific difficulties of
the community. The needs and difficulties of the conmunity
are constituted out of facts and ’'opinions beyond the easy
ken of the court (supra). It depends to a great extent upon
an assessnment of the local condition of these concerns which
the | egislature alone was conpetent to make.
Judicial deference to legislature in instances of economc
regulation is sonetinmes explained by the argunment that

rationality of a classification may depend upon ’'loca
conditions’ about which |oca
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| egi slative or administrative body would be better  inforned
than a court. Consequently, |acking the capacity to inform
it-,elf fully about the peculiarities of a particular |ocal
situation, a court should hesitate to dub the |egislative
classification irrational (see, Carm chnel v. Southern  Coa

and Coke Co.(1). Tax laws, for exanple, may respond closely
to local needs and court’'s famliarity with these needs is
likely to be Iimted.

M. S. T. Desai for the appellants argued that, if it is
held that the inclusion of trammays and notor omibuses in
the category of 'establishrment’ is bad, the legislative
intention to include factories and establishnents enpl oying
nore than 50 persons should not be thwarted by striking down
the whole definition. He said that. the doctrine  of
severability can be applied and that establishnents running
trammays and nmotor omibuses can be excluded from the
definition without in the |east sacrificing the |egislative
i ntention.

In Skinner v. Ilklahoma ex rel WIllianmson (2) a statute
providing for sterilization of habitual crimnals excluded
enbezzlers and certain other crimnals from its coverage.
The Suprene Court found that the statutory «classification
denied equal protection and remanded the case to the State
Court to determine whether the sterilization provisions
shoul d be either invalidated or nade to cover all habitual
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crimnals. Wthout elaboration, the State Court held the
entire statute wunconstitutional, declining to use t he
severability clause to renove the exception that created the
di scrimnation. In Skinner’'s case the exception may have
suggested a particular legislative intent that one class
shoul d not be covered even if the result was that none woul d

be. But there is no necessary reason for choosing the
intent to exclude one group over the intent to include
anot her. Courts nmay reason that wi thout |egislation none
would be covered, and that invalidating the exenption
therefore anpbunts to illegitinmate judicial |egislation over
the remaining class not previously covered. The concl usion

then, is to invalidate the whole statute, no matter how

narrow the exenption had been. The reluctance to extend
| egi slation may be particularly great if a statute defining
a crime is before a court, since extension would make

behavi our crimnal” that had not been so before. But the
consequences of invalidation will be unacceptable if the
| egislation is necessary to all inportant public purpose.
For exanple, a statute requiring licensing of all doctors

except those froma certain school could be found to deny
equal protection, but a court should be hesitant to choose
invalidation of licensing as an appropriate renedy. Though
the test 1is inprecise-, a court nmust ~weigh the genera
interest in retaining the statute against the court’'s own
reluctance to extend legislation to those no previously
covered. Such an inquiry may |lead a court into exam nation
of legislative purpose, the overall statutory schene,
statutory arrangenents in connected fields and the needs of
the public(,’).
(1) 301 U.S. 495.
(2) 316 U.S. 535.
(3) See "Devel opnment s-Equal Protection", 82 Harv. Law Rev.
1065, ,it pp. 1136-7.
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This Court has, without articulating any reason, applied the
doctrine of severability by deleting the offending clause
whi ch nmade cl assification unreasonable [see Jalan Trading
Co. v. Mazdoor Union(1) and Anandji & Co. v. S.T.O (2)].
Whether a, court can renmove the unreasonableness of a
classification when it is under-inclusive by extending the
anbit of the legislation to cover the class onmitted to be
included, or, by applying the doctrine of severability
del ete a cl ause which nakes a classification over-inclusive,
are matters on which it is not necessary ~to express any
final opinion as we have held that the inclusion of ~ tramay
and not or omi bus service in t he definition of
"establishnent’ did not make the classification unreasonable
having regard to the purpose of the |egislation
In the result, we hold that the inpugned sections are /valid
and allow the appeals with costs. Hearing fee one set.
V.P. S

Appeal s al | owed.
(1) [1967] 1 S.C R 15.
(2) [1968] 1 S.C. R 661
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