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1. Leave granted.

2. Chal l enge in this appeal is to the order passed by a
Di vi si on Bench of the Jharkhand H gh Court di'sm ssing the
Letters Patent Appeal filed by the appellant-State and its
functionari es.

3. Background facts in a nutshell are as foll ows:

One M ss Suraj Mani Khal ko, a few days before her
retirement made many appointnments to the posts of Class |1
and C ass |V enpl oyees w thout follow ng the procedure of
appoi ntnent stipulated by instruction dated 3.12.1980. No
records were available in the office for such appoint ments,
nanel y, advertisenment, requisition to enpl oynent exchange,
conmittee for preparing panel to be chaired by District
Magi strate, with District Welfare O ficer and three officers of
different district levels. According to the respondent
advertisenent was issued for Class IIl and O ass |V enpl oyees
on 4.6.1993 and on 12.7.1993 interview letters were issued.
According to the appellants all these were signed by Mss
Suraj Mani Khal ko and were fabricated and forged docunents
and were never issued by the departnent which is manifest
fromthe dispatch register. On 16.9.1993 the appoi nt nent
letter was purportedly issued and the respondent clainmed to
have joi ned on 21.9.1993, but he was not paid his salary. A
few days thereafter i.e. on 15.10.1993 illegal appointnents
made by M ss Suraj Mani Khal ko were cancell ed by the
CGovernment. The respondent filed a wit petition in the year
1995 before the Jharkhand Hi gh Court. The H gh Court
di smissed the wit petition by its order dated 28.8.1995 with
the direction to the respondent to file fresh representation with
all materials i.e. letter of appointnment etc. before the authority.
Direction was al so given to nake paynent of admtted dues
since 21.9.1993 till date. The respondent did not file any
representation as was directed by the High Court. On the
basis of the direction given by the Hi gh Court in CMC
No. 3878/ 1995, Deputy Conmi ssioner was appoi nted to make
an inquiry. By report dated 10.4.1997, the Deputy
Conmi ssi oner found all the appointments to be illegal. By
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order dated 22.4.1997 the services of respondent, Sri Sanjay
Kumar and three others were term nated by the District
Education O ficer. Respondent filed CAMC No.829/1998.

Several termnated enployees filed wit petitions which were
di smi ssed by the H gh Court on the ground that the

appoi ntnents were violative of Articles 14 and 16 of the
Constitution of India, 1950 (in short 'the Constitution') as they
had been made wi thout follow ng the requisite procedure.
Learned Single Judge allowed the wit petition filed by the
respondent on the ground that Sanjay Kumar had been

appoi nted pursuant to the order passed by the H gh Court.
The Letters Patent Appeal filed as aforesaid was di sm ssed.

4, Learned counsel for the appellants submitted that on the
basis of the nornms fixed for appoi ntnent, due procedure was

not followed. Merely because sonebody el se had granted
appoi nt nent, that cannot - be a ground to claimthat wong

shoul d be perpetuated.” On the basis of the nornms fixed by the
Depart nent of Personnel and Administrative Reforns dated
3.12.1980, specific nodalities were required to be followed. It
is to be noted that in Sanjay Kumar's case LPA was dism ssed

on the ground of delay and, therefore, was not a precedent to

be followed. Reference is nade to the decision of this Court in
Secretary, State of ‘Karnataka and Ors. v. Umadevi (3) and

O's. (2006 (4) SCC'1) to contend that the learned Single Judge
coul d not have passed the order for regularization

5. In response, | earned counsel for the respondent stated
that it is not a case of regularisation. There was an
advertisenent, there was a vacancy, panel of selection was
duly constituted and, therefore, no interference is called for.

6. In the instant case, the norms have been fixed not by any
Rul e but by administrative instructions. As noted above,

stand of the appellant is that respondent was not sponsored

by the enpl oynent exchange. There was no adverti senent

and there was not even any properly constituted conmittee to
nake the selection. The stand that |etter of appointnment was

i ssued clearly gets negatived when the entries fromthe

di spatch register are noted. According to the respondent
interview letters were issued on 12.7.1993 and adverti senment

was issued on 4.6.1993. There is no entry in the dispatch

regi ster for these two dates. The details are annexed to P-9 to
the rejoinder affidavit.

7. It is to be noted that by order dated 4.9.1996 in CNMC
No. 3878/ 95 the Hi gh Court noted as follows:
"A revealing fact has been discl osed that
taki ng advantage of the orders passed by this
Court, as nentioned in Annexures-5to 8, this
Respondent No. 4 is squandering the

government noney and getting the back dated
appoi ntnent letter issued fromregiona

Deputy Director of Education, North

Chot anagpur Divi sion, Hazari bagh, now
retired without the know edge of the District
Est abl i shment Conmittee, whose Chairnan

is Deputy Commi ssioner."

8. Rel i ance by the High Court on the order passed in

Sanj ay Kumar’'s case (supra) was thoroughly m sconceived. It

is to be noted that LPA was dism ssed on the ground of del ay.
Even ot herwi se, nerely because m stake had been conmitted

in one case, there is no rational for perpetuating that mi stake,
even when the sanme is illegally inpermssible. It is to be
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noted that in terms of the executive instructions, the follow ng
procedure was to be adopt ed:

"6. On other category of class-4 posts the
appoi ntnents will be made through District

enpl oyment exchange as far as practicable
fromlocal areas. Because only one panel for

the appoi ntnent of class-4 enployees will be
prepared for appointnment at district |evel which
will be effective for one year, the district officer
will give extensive publicity to the

advertisenent calling for applications and
exam ne the applications. - Every applicant wll
guote his registration region/the district

exchange. |If due to any reason the District
enpl oyment of fi cer does not recomend his
nane then the Collector will admt his

application on the ground of registration No.
and wi Il consider the application and the
District Magistrate will as per necessity,
exam ne the list as recommended by the

Enpl oyment Exchange for _-appoi nt nent.

7. For recruitment to such posts a
conmittee will be fornmed to be chaired by the
District Magi strates and nenbers of such a
commttee will be district welfare officer
district enploynent officers and three senior
officers of different district |[evels working
department as nomi nated by the district

magi strates and two officers fromthe
departrent of district |evel devel opnenta

wor ks. For appointnent to the class-4 posts
in every district a list of suitable candi dates
will be prepared finally by the said comittee
at the outset of the financial year by the
nonth of May and appoi ntnments through year

by the financial year would be nade in al
offices fromthis list. So far as the current
financial year is concerned, if a list of suitable
candi dat e has al ready been prepared in

keeping with nenp No. 10747 dated 20th June

in any district, then the recruitment in the
current year should be made fromthe list but
if there is no such list prepared in any district
according to the above neno then such a list
shoul d be got prepared by aforesaid district

| evel s comm ttee by 31st Decenber, 1980.
District Magi strates are hereby requested that
they should sent by 15th Feb., 1981 a detail ed
statenment in the encl osed proforna about

appoi ntnents made in every district |eve
officers uptill 31st January, 1981 keeping in
vi ew t he above procedure. The report
regardi ng the appoi ntment nade fromthe |ist
prepared for next financial year in accordance
with the above procedure should be sent to

the departnment of personnel till 15th July,
1981."
9 In Ashwani Kumar and Ors. v. State of Bihar and Os.

(i997 (2) SCC 1), it was noted in paras 13 and 14 as foll ows:

"13. So far as the question of confirmation of
these enpl oyees whose entry itself was illega
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and void, is concerned, it is to be noted that
guestion of confirmation or regul arisation of
an irregularly appointed candi date woul d

arise if the candi date concerned is appointed
in an irregular manner or on ad hoc basis

agai nst an avail abl e vacancy which is al ready
sanctioned. But if the initial entry itself is
unaut hori sed and is not agai nst any

sancti oned vacancy, question of regularising
the i ncumbent on such a non-existing

vacancy woul d never survive for consideration
and even if such purported regul ari sation or
confirmation is given it wuld be an exercise
in futility. It would anbunt to decorating a
still-born baby. Under these circunstances
there was no occasion to regularise themor to
give themvalid confirmation. The so-called
exerci se of confirmng these enployees,
therefore, remained a nullity.

XXX XXX XXX
As we have seen earlier when the initia
appoi ntnents by Dr Mallick so far as these
dai | y-wagers were concerned, were illega
there was no question of regularising such
enpl oyees and no right accrued to them as
they were not confirned on avail abl e cl ear
vacanci es under the Schene. It passes one’s
conpr ehensi on as to how agai nst 2500
sanctioned vacanci es confirmation coul d have
been given to 6000 enpl oyees. The whol e
exercise remained in the real mof an

unaut hori sed adventure. Not hing coul d cone
out of not hing.

XXX XXX XXX
Zero multiplied by zero remai ns zero.

Consequently no sustenance can be drawn by

the appellants fromthese confirmation orders
issued to themby Dr Mallick on the basis of

the directions issued by the authorities

concerned at the relevant tine. It would

amount to regul arisation of back-door entries

which were vitiated fromthe very inception

XXX XXX XXX
VWet her they are posts or vacancies they
must be backed up by budgetary provisions

so as to be included within the pernissible
i nfrastructure of the Schene. Any posting
which is dehors the budgetary grant and on a
non- exi sti ng vacancy woul d be outside the
sanctioned scheme and would remain totally
unaut hori sed. No right would accrue to the

i ncumbent of such an inmaginary or shadow
vacancy.

14. In this connection it is pertinent to note
that question of regularisation in any service
i ncl udi ng any governnment service may arise

in two contingencies. Firstly, if on any
avai | abl e cl ear vacanci es which are of a |ong
durati on appoi ntnents are nmade on ad hoc

basi s or daily-wage basis by a conpetent
authority and are continued fromtime to tine
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and if it is found that the incunbents
concerned have continued to be enpl oyed for

a long period of time with or without any
artificial breaks, and their services are

ot herwi se required by the institution which
enpl oys them a time may conme in the service
career of such enpl oyees who are conti nued

on ad hoc basis for a given substantial |ength
of time to regularise themso that the

enpl oyees concerned can give their best by
bei ng assured security of tenure. But this
woul d require one precondition that the initia
entry of such an enpl oyee nust be nade

agai nst an avail abl e sancti oned vacancy by
followi ng the rules and regulations governing
such entry. The second type of a situation in
whi ch the question-of regularisation may arise
woul d be when the initial entry of the

enpl oyee agai nst an - avail abl e vacancy is

found to have suffered fromsome flaw in the
procedur al _exerci se thoughthe person
appointing is conpetent to effect such initia
recruitment and has otherwise foll owed due
procedure for such recruitnent. A need may
then arise in the l'ight of the exigency of

admi ni strative requirement for waiving such
irregularity in the initial appointnment by a
conpetent authority and the irregular-initia
appoi nt nent nmay be regul ari sed and security

of tenure may be nade avail able to the

i ncunbent concerned. But even-in such a

case the initial entry nust not be found to be
totally illegal or in blatant disregard of all the
established rules and regul ati ons governing
such recruitnment. In any case back-door
entries for filling up such vacanci es have got
to be strictly avoi ded. However, there would
never arise any occasion for regularising the
appoi nt nent of an enpl oyee whose initial

entry itself is tainted and is in total breach of
the requisite procedure of recruitnent and
especially when there is no vacancy on which
such an initial entry of the candidate could
ever be effected. Such an entry of an enpl oyee
woul d remain tainted fromthe very begi nning
and no question of regularising such an illega
entrant woul d ever survive for consideration,
however conpetent the recruiting agency may
be. The appellants fall in this latter class of
cases. They had no case for regul arisation

and what ever purported regul arisati on was
effected in their favour renmained an exercise
in futility. The |l earned counsel for the
appel l ants, therefore, could not justifiably fal
back upon the orders of regul arisation passed
in their favour by Dr Mallick. Even otherwi se
for a regularising such enpl oyees wel | -

est abl i shed procedure had to be foll owed.

XXX XXX XXX

Even this letter clearly indicates that the
posts had to be filled up by follow ng the
prescri bed procedure. Despite all these
comuni cations neither the initia
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appoi ntnents nor the confirmations were

done by follow ng the prescribed procedure.

On the contrary all efforts were nade to

bypass the recruitnent procedure known to

| aw whi ch resulted in clear violation of
Articles 14 and 16(1) of the Constitution of
India both at the initial stage as well as at the
stage of confirmation of these illegal entrants.
The so-call ed regul ari sations and

confirmations could not be relied on as

shields to cover up initial illegal and void
actions or to perpetuate the corrupt methods

by which these 6000 initial entrants were
drafted in the Schenme by Dr Ml lick. For al
these reasons, therefore, it is not possible to
agree with the contention of the |earned
counsel for the appellants that-in any case

the confirmations given to these enpl oyees

gave them'sufficient cloak of protection

agai nst future term nation fromservices. On
the contrary all the cobwebs created by Dr

Mal l'ick by bringing in this army of 6000

enpl oyees under the Scheme had got to be

cl eared | ock, stock and barrel so that public
confi dence in Government adm nistration

woul d not get shattered and arbitrary actions
woul d not get sanctified."

10. Thi s decision was noted in para 31 of Uma Devi’'s case
(supra).

11. Above being the position, the order of the learned Single
Judge, as nmmintai ned by the Division Bench cannot be

sust ai ned.

12. The appeal is allowed w thout any order as to costs.




