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PETI TI ONER
RAM BI LAS

Vs.

RESPONDENT:
JAGAT NARAI N SHRI VASTAVA

DATE OF JUDGVENT24/ 02/ 1993

BENCH

ACT:

HEADNOTE:

JUDGVENT:
ORDER
1. This appeal is preferred against the judgnent of the
Madras Hi gh Court answering the question referred to it, at
the instance of the Revenue, against the Revenue. The
guestion referred is :
"Whether on the facts and in the circunstances
of the case, the Tribunal was right inlaw in
hol di ng. that the  assessee’s share in the
partnership firm of Ms Er ode Service
constituted a separate and individual property
and not the property of the joint famly
consi sting of hinself and his five sons?"
2.0One Angappa Midaliar had five sons including the
assessee. There was a conmplete partition anbng  Angappa
Mudaliar and his five sons in the year 1943. The  said
partition was also accepted and recorded by the Incone Tax
Depart ment under Section 25-A of the Indian Inconme Tax Act,
1922. Angappa Mudaliar died on January 25, 1962 | eaving
behind him certain assets. The question is whether the
share obtained by the assessee in his father’s assets in his
separate property? The High Court has answered it ~saying
that it is governed by Section 8 of Hindu Successi on Act and
therefore the said share is his separate ~property. Thi s
guestion has since been concluded by the decision of this
Court in COAT v. Chander Senl which has al so been followed in
CIT v. P.L Karuppan Chettiar2. It is held that in such
circunstances the share obtained by the son is governed by
Section 8 of H ndu Succession Act and therefore his separate
property. The appeal is accordingly dismssed. No costs.
1 (1986) 3 SCC 567: 1986 SCC (Tax) 641: (1986) 161 ITR
370
2 1993 Supp (1) SCC 580: (1992) 197 I TR 646
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RAM BI LAS v. JAGAT NARAI N SHRI VASTAVA
ORDER
1. These appeal s by special |eave are against the judgnent
of the Hi gh Court dated March 19, 1974 in Second Appeal No.
370 of 1971 and the order dated March 18, 1976, rejecting
the review application against the nmain order. The High
Court allowed the defendant’s second appeal by the nain
order, after the defendant had failed in the trial court as
well as in the first appellate court.
2.The suit property is a house in Faizabad. The
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def endant -respondent, now substituted by his LRs, was a
tenant in the suit house when the house was purchased by the
appel lants on February 8, 1968 for a sumof Rs 3750, the
sale deed being executed by Snmt Chinta Devi, wife of Ram
Shanker Lal, and their children, Lava Shanker and Snt Shai

Bal a. The house belonged originally to Ranjas Lai, father
of Ram Shanker Lai who died in 1944. The whereabouts of Ram
Shanker Lai were unknown and he was not heard by even his
wife and children for a long tinme prior to execution of the

sale deed in appellant’s favour on February 8, 1968. The
exact date from which Ram Shanker Lai was not heard of or
seen by any of his close relations is not clear. However ,

in the sale deed itself, it was nentioned by his wife and
children that the said Ram Shanker Lai had not been heard of
or seen by any one of them for nore than seven years prior
to the date of execution of that sale deed. 1t may also be
mentioned that the statenent of the defendant, Jagat Narain,
form ng part of the record, nade before the Nazul Oficer,
Fai zabad ‘on July 8, 1958 contains his adm ssion that his
mat ernal ‘uncl e Ramjas Lai had died 15 years earlier and the
wher eabout s of “his son, Ram Shanker Lai were not known from
the lifetine of his father, and that Ram Shanker Lai had
nost probably died. This would indicate that even according
to the defendant’s statenent recorded in the year 1958, Ram
Shanker Lai was presuned to have been dead at that tine.

3. The appellant after purchasing the suit house in the
above nanner instituted a suit for ejectnent of t he
def endant -respondent ' al so claimnmng therein arrears of rent
in view of the fact that the defendant had adnmittedly not
paid any rent to him The defendant contested the suit on a
vague plea. The defendant contended that a |oan of Rs 1500
was taken by Ramjas Lai from himwhich he did not repay and
after the death of Ranjas Lai, his son Ram Shanker Lai had
agreed that in lieu of the |oan the defendant could obtain a

sal e deed. The defendant further pleaded that to honour
that statenment, the defendant was also
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gi ven possession. It is sufficient to say that the pleading

of the defendant did not ampunt to setting up acquisition of
title by himin any manner prescribed by | aw

4. The trial court decreed the suit and the defendant’s
first appeal was dism ssed. Thereafter, the second appea
by the defendant has been all owed by the Hi gh Court giving
rise to the present appeals. The High Court has noticed the
fact that even though the precise date of death of Ram
Shanker Lal was not proved, yet the fact that he was not
seen or heard of since 1944 was conceded by the ~defendant.
However, after noticing this fact, the H gh Court proceeded
to say that "Ram Shanker Lal can be presuned to be  dead.
There can be no presunption that Ram Shanker Lal ~did on
February 7, 1968, with the result that his heirs and vendors
could transfer wvalid title to the petitioner". It is
difficult to appreciate much | ess accept this conclusion of
the H gh Court which has been treated as an essentia
condition to wuphold the validity of the sate made by the
wife and children of Ram Shanker Lal in favour of the
appel | ant . Al that was necessary to be seen was whether
Ram Shanker Lal was alive on the date of execution of the
sale deed in 1968 so that in the absence of his joining in
execution of the sale deed, the sale deed could be treated
as ineffective to transfer his share in the ancestra
property. From the conclusion reached by the Hi gh Court
itself, Ram Shanker Lal had to be presuned to have died much
prior to the execution of the sale deed in 1968 since it was
conceded that he was neither seen nor heard of since 1944
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even by his wife or his children. This being so, the only
persons who were required to execute the sale deed for
effecting a valid transfer of the property in favour of the
appel lant on February 8, 1968 when the sale deed was
executed in the appellant’s favour were the wife, son and
daughter of Ram Shanker Lal, who admttedly have executed
the sale deed in appellant’s favour under which the
appel lant clainms title. There was thus no ground avail able
in the second appeal, for the High Court to set aside the
decree passed in the plaintiff’'s favour
5. Consequently, Civil Appeal No. 1263 of 1976 is all owed
and the inmpugned judgnent dated March 19, 1974 by which
Second Appeal No. 370 of 1971 was allowed is set aside
resulting in restoration of the decree passed in plaintiff’'s
favour by the trial court as affirmed in first appeal. In
view of this result, the order of the H gh Court disnissing
the review petition is ineffective and the Cvil Appeal No.
1264 of 1976 is, therefore, allowed on this basis. The
appel l ant ‘wi | |- get the cost throughout fromthe respondent.
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| NDRAMANI - BAI -v. ADDL. C. ..
ORDER
1. Assessees are the appellants. They areaggrieved by
the judgnent of the Andhra Pradesh Hi gh Court answering the
gquestion referred/to it under Section 256(1) of the Incone
Tax Act, at the instance of the Revenue, agai nst them The
two questions referred read as foll ows:
"(1) Wiether on the facts and circunstances of
the case the profits of Rs 41, 666 derived by
the assessee was an adventure in the nature of
trade;
(2)If the answer to the above question is
in affirmative, whether the assessnent. could
be nmade in the status of ‘an association of

persons. "
2. The assessees are the wives of two brothers, who are
partners in a firm In Decenber 1963, the assessees

purchased a piece of |and neasuring 8479 sq. yards in the
Banjara Hills area of Hyderabad, for a consideration'of Rs
10, 620. They say, they raised the purchase-noney by selling
their silver to the partnership firm of which their
respective husbands are partners. Thefirm deals in
bullion. Shortly after purchasing the |and, they carved it
into four plots and sold themindividually. Two agreenents
of sale were entered into, one in May and the other in~ July
1964 and sal e deeds executed in pursuance thereof on Cctober
9, 1964 and Novenber 13, 1964. The total consideration
received under the sale deeds is Rs 52,285. The Income. Tax
Oficer brought the difference anpbunt to tax treating the

transaction as an adventure in the nature of trade. The
assessees questioned the same by way of an appeal before the
Appel |l ate Assistant Commissioner. It was dism ssed. The

matter was then carried in further appeal to the Tribunal

The Tribunal allowed the appeal holding that the intention
of the assessees while purchasing the said land was to nmake
an investnment and that they had no intention of re-selling
the sane. It observed that having regard to the background
of the assessees, the transaction cannot be held to be an
adventure in the nature of trade. On reference the High
Court came to a contrary conclusion. According to the High
Court, the fact that soon after the purchase of the |and,
the assessees carved it into plots and sold them within a
few nonths, coupled with the other facts and circunstances
of the case, establishes that the intention of t he
assessees, even when they purchased the |land, was to resel
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the sane and not to nake an investnment. It is the said
concl usi on whi ch is questioned before us.

3.On the facts found, we cannot say that the Hi gh Court
was in error in coming to the conclusion it did. On the
other hand, the Tribunal seens to have nmade certain
assunptions while comng to the conclusion in favour of the

assessees, which were not really warranted. The Tribuna
refers to the
116

"background of the ladies’ as one of the circunstances
inducing it to cone to the conclusion in favour of the
assessees but it has not taken care to elucidate what that
background was. The fact that soon after the purchase, the
assessees carved out the land into plots and sold them
within a few nonths, coupled w th other circunstances of the
case, is consistent nore with the theory of adventure in the
nature of trade than with the other theory accepted by the

Tri bunal .

4. W are, therefore, wunable to see any ground for
interference in-this appeal.” It is accordingly disnissed.
There wi Il _be no order as to costs.
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