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[Arising out of SLP(c) No. 22578 of 2002
R V. RAVEENDRAN J.,

Leave granted. Thi's appeal by the landlord (plaintiff in Eviction
Suit No.2 of 1989 on the fileof Munsiff, First, Samastipur, Bihar) is
agai nst the judgnment dated 28.7.2003 passed by Patna Hi gh Court in
MA No. 300/2002.

2. The appel lant-plaintiff filed the said eviction suit agai nst one
Anugraha Narayan Singh and the District Congress Committee (1),
Samastipur, (referred to as "A N. Singh’ and "DCC respectively) on

the following three grounds : (i) that the suit prenm ses (house) was |et
out to A N Singh for his personal residential occupation and the said
A.N. Singh had unaut horisedly sub-let a portionof the suit prenises to
DCC, (ii) that A N Singh had committed default in paying the rent
and electricity charges; and (iii) that the suit prenmi ses was required for
hi s personal use

3. The defendants resisted the suit. They denied the allegation that
the suit prem ses was | et out personally to A N Singh for his residence.
They contended that the prem ses was let out to AN Singh in his
capacity as President of DCC for being used as the office of DCC, on a
nonthly rent of Rs.200/- (inclusive of electricity charges), ‘and there
was no default in paying the rent. They al so denied the claimof the
landlord that the suit prem ses was required for his own use.

4, The trial court decreed the suit by judgnent and decree dated
6.6.1998 directing eviction and paynent of arrears of rent and

electricity charges. It held that A N Singh took the prem ses on rent in
hi s personal capacity and not on behalf of DCC, and that a portion of

the suit prem ses was sub-let to DCC without the consent of the

| andl ord. The trial court also held that A N Singh had committed

default in paying the rents and electricity charges.

5. Feeling aggrieved, A N Singh and DCC filed Eviction Appea

No. 4 of 1998 on the f|Ie of the Additional District Judge, Samasti pur
(referred to as the "appellate court’). In the menorandum of ‘appeal, the
second appel | ant DCC was shown as being represented by its 'former
President’. On an application made by the appellants, the Appellate
Court granted stay of eviction. During the pendency of the appeal, on
23.8.2000, the first appellant (A N Singh) died. H s |legal heirs did not
cone on record. However, one Ram Kal ewar Prasad Singh, claimng to

be the *Working President’ of DCC, filed an application to delete the
first appellant and show DCC as the sole appellant and also to
substitute the words "Wrking President’ in place of 'fornmer President’
as the person representing DCC. The said application for substitution
was opposed by the | andl ord.
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6. On hearing the said application for substitution, the |earned
Additional District Judge, by order dated 27.4.2002, dismnissed the
appeal . He found that even though A N

Si ngh and DCC were arrayed as appellant Nos. 1 and 2 respectively,

t he Vakal at nama acconpanyi ng t he menorandum of appeal was signed
only by A'N. Singh and no vakal at nana had been filed on behal f of
DCC. He, therefore, rejected the request of Ram Kal ewar Prasad Si ngh
for substitution on the foll ow ng reasoning :-

"Appellant No. 1 died on 23.8.2000 and his | egal heir has not

cone for substitution and as such appeal has abated as agai nst
appel l ant no. 1; and no appeal was filed on behalf of District
Congress Commttee (1), Samastipur and present appeal on behal f

of appellant no. 2 is nullity in the eye of |aw and hence liable to
be di sm ssed. Accordingly the entire appeal is dismssed."

The said order of the appellate court was chall enged by Ram Kal ewar
Prasad Singh and DCC, in M sc. Appeal No.300 of 2002. A |earned

Si ngh Judge of the Patna H gh Court allowed the said appeal by order

dat ed 28.7.2003. The Hi gh Court reasoned that the appeal against the

evi cti on 'decree had been filed both by A N Singh and DCC whi ch was

a separate juristic person(described accordingly in the plaint by the
landlord); that while it was true that a fornmer President coul d not
represent DCC in the appeal and DCC had not granted a vakal at nama
neither the landlord (respondent in the said appeal) nor the Ofice had
rai sed any such objection; and that as the juristic person (DCC) was

al ready on record, the person entitled to represent such juristic person
ought to have been permitted to come on record, and thus rectify the
defect relating to inproper representation. The High Court, therefore,
permitted DCC represented by its " Wrking President’ to come on

record and pursue the appeal before the appellate court. The Hi gh

Court, however, kept open the question relating to the right of the
wor ki ng President to represent DCC, to be decided in the appeal

7. The said order of the Hi gh Courtis chall enged contendi ng that
the High Court has failed to note that there was no ’appeal’ by DCC
before the District Court, in the eye of law, for two reasons. Firstly,
though DCC was arrayed as the second appellant in the menorandum

of appeal, it was shown as represented by its 'former President’, and a
fornmer President could not represent DCC. Secondly, t he

Vakal atnanma in favour of the pleader was executed only by A/N. Singh
and not by DCC. It is subnmitted that the appeal was, therefore, in effect,
only by A/N. Singh, and as his L.Rs. did not come on record on his
death, the appeal abated. Reliance is placed on an old decision of the
Pat na H gh Court in Sheikh Palat vs. Sarwan Sahu [ 1920 (55) IC

271] wherein it was held that presentation of a menorandum of appea

by a Vakil wi thout any authority in the shape of a Vakal atnama /is not a
valid presentation.

8. On the other hand, |earned counsel for the respondents subnmtted
that the order of the Hi gh Court did not suffer fromany error. He

poi nted out that DCC had been inpl eaded as the second defendant in

the eviction suit; that DCC was represented by its President A N Singh
in the suit; and that by the tine the appeal against the eviction decree
was filed, A N Singh had ceased to be its President, but as he had
represented DCC in the suit, the appeal was filed by A N._Singhon

behal f of hinself and on behalf of DCC as its former President. It is
submitted that failure to nention in the Vakal atnama that A N. Singh

was executing the Vakal atnama not only as the first appellant, but also
on behal f of the second appellant (DCC), was due to oversight. It is
submitted that DCC being represented in the appeal by a ’fornmer

President’ was also a curable defect. It is contended that if either the
| andl ord or the office had pointed out the said defect/om ssion, it would
have been rectified i nmedi ately; and, therefore, the application filed by
the working President for substitution was rightly allowed by the Hi gh
Court.
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9. Two questions, therefore, arise for our consideration : (i) whether
the appeal by DCC against the eviction decree was defective or invalid
and (ii) whether such defect could be pernmitted to be rectified ?

10. Order 41 Rule 1 CPC requires every appeal to be preferred in the
formof a nmenorandum si gned by the appellant or his pleader and
presented to the court or to such officer as it appoints in that behalf.
Order 3 Rule 4 CPC deal s with appoi ntnment of pleaders. Rel evant

portion thereof is extracted bel ow

"4. Appointment of pleader.\027(1) No pl eader shall act for any

person in any Court, unless he has been appointed for the purpose

by such person by a docunent in witing signed by such person

or by his recogni zed agent or by sone other person duly

aut horized by or under a power-of-attorney to nake such

appoi nt nent .

(2) Every such appointnment shall be filed in Court and shall, for

the purposes of sub-rule (1), be deened to be in force unti

determ ned with the | eave of the Court by a witing signed by the
client or-the pleader, as the case may be, and filed in Court, or
until the client or the pleader dies, or until all the proceedings in
the suit are ended sofar as regards the client.

[ Expl anation. \026 For the purposes of this sub-rule, the follow ng
shal | be deemed to be proceedings in the suit, --

(a) X X X
(b) X X X
(c) an appeal fromany decree or order in the suit, "
11. In Bihar State Electricity Board Vs. Bhow a Kankanee

Collieries Ltd. [1984 (Supp.) SCC 597], this Court considered a case
wher e t he Vakal at nama was not filed with the Appeal Meno. As the

defect was not renoved in spite of grant of an opportunity, the Hi gh
Court dism ssed the appeal as also the application for restoration. This
Court, while allowi ng the appeal agai nst the said dismssal, held thus :-
"6. Undoubtedly, there is sone negligence but when a substantive

matter is dismissed on the ground of failure to conply with

procedural directions, there is always sonme el enent of negligence
involved in it because a vigilant litigant would not m ss

conplying with procedural direction nore so such a sinple one

as filing Vakal atnama. The question is whether the degree of

negligence is so high as to bang the door of court to a suitor

seeking justice. In other words, should an investigation of facts

for rendering justice be perenptorily thwarted by sone

procedural |acuna ?

7. It is not for a nmonment suggested that a party can ignore
perenmptory orders of the Court for making the appeal ready for
hearing the appeal within a specified tine. But having said this, it
nmust al so be borne in mnd that the procedure was devised for

doing justice and not for thwarting the same. In such a situation
civil courts have | eaned in favour of repairing the harassnent,

i nconveni ence or danmage to the other side by sone order of costs.

But to take the viewthat failure to conply with an order for filing
Vakal at nanma woul d result in disnmissal of the appeal involving a
fairly good sumis to put such procedural requirement on a

pedestal tall enough to hinder the course of justice. W find it
difficult to be a party to this proposition. Hence we are inclined to
interfere."

12. In Shastri Yagnapurushdasji & Os. V. Mil das Bhundardas
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Vai shya & Anr. [AIR 1966 SC 1119], this Court considered a case
where the Vakal atnama was in favour of X, but the menorandum of
appeal was signed and filed by 'Y . This Court while holding that the
Hi gh Court was justified in permtting 'X to sign the nenorandum of
appeal, in order to renove the irregularity, observed thus :
"Technically, it may be conceded that the menorandum of appea
presented by M. Daundkar suffered fromthe infirmty that
respondent No.1 had signed his Vakal atnama in favour of the
Covernment Pl eader and M. Daundkar coul d not have accepted

it, though he was working in the Governnent Pleader’'s office as

an Assistant Covernment Pl eader. Even so, the said neno was
accepted by the office of the Registrar of the Appellate Side of
the Hi gh Court, because the Registry regarded the presentation of
the appeal to be proper; the appeal was in due course adnitted

and if finally came up for hearing before the Hi gh Court. The
failure of the Registry toinvite the attention of the Assistant
CGovernment Pl eader to the irregularity conmitted in the
presentation of the said appeal cannot be said to be irrelevant in
dealing with the validity of the contention raised by the
appel l ant's. I f the Registry had returned the appeal to M.

Daundkar as irregularly presented, the irregularity could have
been i medi ately corrected and the CGovernnent Pl eader woul d

have signed both the neno of appeal and the Vakal atnama. It is

an elementary rule of justice that no party should suffer for the
m st ake of the court or its office."

13. We may al so usefully refer tothe decision in Kodi Lal Vs. Ch.
Ahmad Hasan ] AIR 1945 Qudh 200], where the |egal position was
stated thus : -

"The governing rule no doubt is that the counsel must be duly

aut horized by his client to enable himto sign the appeal or to
present it on his behalf. ...... It is to be noticed that the
procedure, which is laid down inposes a prohibition on the

pl eader to act without a valid power. It does not confer any

benefit on the opponent except perhaps on the hypothesis that the
actings of the counsel do not ampbunt to acting in |aw. Were

ci rcunst ances di scl ose however that the onission to /file a power

at the tine of presentation of the appeal was accidental, it-would
be inequitable to visit the penalty for the om ssion on the litigant
by insisting that his appeal must fail. Sub-rule (1) of R4 of O3
does not prohibit a Court fromgiving under S. 151, Cvil P.C.
retrospective validity to the act of a pleader who files a
vakal at nama subsequently. ....... Odinarily a power nmust be filed
ei ther antecedently or sinultaneously with the acting but unless it
is so enjoined or any principle of lawis violated or injustice is
likely to occur, a statutory rule of practice should not normally be
allowed to be used as a weapon of attack. The foll'ow ng dictum

of Bowen L.J., in (1884) 26 Ch. D. 700 nay be here referred to

wi t h advant age

"The object of Courts is to decide the rights of parties and not to
puni sh them for mi stakes which they nake in the conduct of their
cases by deciding otherwise than in accordance with their rights

Courts do not exist for the sake of discipline, but for the sake
of deciding matters in controversy."

If therefore there was an inadvertent technical violation of the
rule in consequence of a bona fide nmistake, and the nistake is
subsequently remedi ed the defect need not necessarily be fatal."

14. In so far as the decision in Sheikh Palat (supra) relied on by the
appel l ant-landlord, we find that the said decision is not of much

assistance to the appellant as the decision itself clarifies that "it nay not
be necessary to file a Vakal atnana with the petition of appeal, but it is
certainly necessary that there should be at the time of presentation of
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the appeal, a Vakal atnama in exi stence bearing the signature of the
appel l ant or his attorney."

15. It is, thus, now well-settled that any defect in signing the
menor andum of appeal or any defect in the authority of the person

si gni ng the nmenorandum of appeal, or the omission to file the
vakal at nama executed by the appellant, along with the appeal, will not

i nval i date the nenorandum of appeal, if such om ssion or defect is not
del i berate and the signing of the Appeal nenorandum or the

presentation thereof before the appellate court was with the know edge
and authority of the appellant. Such om ssion or defect being one

rel atable to procedure, it can subsequently be corrected. It is the duty of
the Ofice to verify whether the nenorandum of appeal was signed by

the appellant or his authorized agent or pleader hol ding appropriate
vakal atnama. If the Office does not point out such defect and the appea
is accepted and proceeded with, it cannot be rejected at the hearing of
the appeal nerely by reason of such defect, w thout giving an
opportunity to the appellant to rectify it. The requirenent that the
appeal 'shoul d be signed by the appellant or his pleader (duly authorized
by a Vakal atnanma executed by the appellant) is, no doubt, mandatory.

But it does not nean that non-conpliance should result in automatic
rejection of the appeal w thout an opportunity to the appellant to rectify
the defect. If and when the defect is noticed or pointed out, the court
shoul d, either on an application by the appellant or suo nmotu, permt the
appellant to rectify the defect by either signing the nenorandum of
appeal or by furnishing the vakal atnama.” It should al so be kept in view
that if the pleader signing the nenmorandum of appeal has appeared for
the party in the trial court, then he need not present a fresh
Vakal at nama al ong with the nenorandum of appeal ,  as the

Vakal atnama in his favour filed in the trial court will be sufficient
authority to sign and present the nenorandum of -appeal having regard

to Rule 4(2) of Order 3 CPC, read with Explanation [c] thereto. In such
an event, a nere neno referring to the authority given to himin the
trial court may be sufficient. However, filing a fresh Vakal atnama with
the meno of appeal will always be convenient to facilitate the
processi ng of the appeal by the office.

16. An anal ogous provision is to be found in Order 6 Rule 14 CPC

whi ch requires that every pleading shall be signed by the party and his

pl eader, if any. Here again, it has always been recognized that if a
plaint is not signed by the plaintiff or his duly authorized agent due to
any bona fide error, the defect can be permitted to be rectified either by
the trial court at any tinme before judgnent, or even by the appellate
court by permtting appropriate anendnment, when such defect conmes to

its notice during hearing.

17. Non- compl i ance with any procedural requirenent relating to 'a

pl eadi ng, nmenorandum of appeal or application or petition for reli ef
should not entail autonatic dismssal or rejection, unless the rel evant
statute or rule so nandates. Procedural defects and irregularities which
are curable should not be allowed to defeat substantive rights or to
cause injustice. Procedure, a hand-maiden to justice, should never be
made a tool to deny justice or perpetuate injustice, by any oppressive or
punitive use. The well recognized exceptions to this principle are :-

i) where the Statute prescribing the procedure, also prescribes
specifically the consequence of non-conpliance.

ii) where the procedural defect is not rectified, even after it is
poi nted out and due opportunity is given for rectifying it;

i) where the non-conpliance or violation is proved to be
del i berate or m schievous;

i V) where the rectification of defect would affect the case on
merits or will affect the jurisdiction of the court.
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V) in case of Menorandum of Appeal, there is conplete
absence of authority and the appeal is presented wi thout the
know edge, consent and authority of the appellant;

18. We will now examine the facts of this case with reference to the
aforesaid principles. AN Singh and DCC (by its President A N Singh)
were the defendants in the eviction suit and they were represented in
the trial court by their counsel Shri Bindeshwar Prasad Singh and his
col | eagues. The cause-title of the nenorandum of appeal against the
eviction suit shows that there were two appellants - A N Singh and
DCC. It is evident fromthe subsequent application for substitution that
DCC was aware of the filing of the appeal. The nenorandum of appea

was signed by Shri Umesh Chandra Kumar, Advocate, coll eague of

Shri Bi ndeshwar Prasad Singh. It was acconpani ed by a vakal at nama
executed by A N. Singh in favour of Shri Bi ndeshwar Prasad Singh and
hi s colleagues including Shri Unesh Chandra Kumar. The office report

on exam nation of the nenorandum of appeal did not refer to any

defect relating to absence of any vakal atnama by DCC. It is apparent
that the appellants’ counsel and the District Court office proceeded on
the basis that A N. Singh was representing hinself and the DCC as its
fornmer President. Only when A N. Singh died and the working

President of DCC filed an application for deletion of appellant No.1
(A.N. Singh) and for anendnent of the description of appellant No.2

by substitution of the words 'Wrking President’ for ’'Forner

President" as the person representing DCC, an objection was raised

all eging inproper presentation. In-the circunstances, the appellate
court ought to have accepted theapplication for amendnent and
substitution filed on behal f of ~DCC

19. Anot her aspect requires to be noticed. Wien A N Singh ceased

to be the President, it is true that in the normal course, he could not
have represented DCC as its forner President. But it was possible for
A.N. Singh to represent DCC as its former President, if there was a

resol ution by DCC expressly authorizing himto represent it in the
appeal. It is also possible that in the absence of a new President, A N
Si ngh continued to act on the assunption that he was entitled to
represent DCC. As no objection was raised during the Iifetime of A N
Singh, his explanation is not avail able as to why he chose to represent
DCC in the appeal, as its 'former President’. Neither the office of the
appel |l ate court, nor the | andl ord-respondent having raised this issue and
t he Vakal at nama si gned by A N Singh having been received and

inpliedly accepted by the appellate court as validly executed by the
appel l ants, the landlord s objection to the application for substitution
ought to have been rejected by the appellate court. At all events, if the
representati on was found to be defective or non-existent, the appellate
court ought to have granted an opportunity to the second appellant \026
DCC, to rectify the defect.

20. There is yet another reason to hold that the appeal by DCC

agai nst the eviction decree was validly filed. DCC was represented by

Shri Bi ndeshwar Prasad Singh and his colleagues in the trial court. The
same counsel filed the appeal. The Vakal at nama granted by DCC in

favour of the said counsel in the trial court was sufficient authorization
to the said counsel to file the appeal having regard to Oder 3 Rule 4(2)
CPC read with Explanation [c], even w thout a separate vakal at nama

for the appeal

21. We may at this juncture digress and express our concern in
regard to the manner in which defective Vakal atnanmas are routinely
filed in courts. Vakal atnama, a species of Power of Attorney, is an
i mportant docunent, which enabl es and aut horizes the pl eader
appearing for a litigant to do several acts as an Agent, which are
bi nding on the litigant who is the principal. It is a document which
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creates the special relationship between the |lawer and the client. It
regul ates and governs the extent of delegation of authority to the

pl eader and the ternms and conditions governing such del egation. It
shoul d, therefore, be properly filled/attested/ accepted with care and
caution. Obtaining the signature of the litigant on bl ank Vakal at nanas
and filling them subsequently shoul d be avoi ded. W may take judicia
notice of the follow ng defects routinely found in Vakal atnamas filed in
courts -

(a) Failure to nmention the nanme/s of the person/s executing

the Vakal at nama, and | eaving the rel evant colum bl ank

(b) Failure to disclose the nane, designation or authority of
the person executing the Vakal at nanma on behal f of the

grantor (where the Vakal atnana is signed on behalf of a

conpany, society or body) by either affixing a seal or by
nmentioni ng the name and designati on bel ow t he signature

of the executant (and failure to annex a copy of such

authority with the Vakal at nama) .

(c) Failure on the part of the pleader in whose favour the
Vakal at nama i s executed, to signit in token of its
accept ance.

(d) Failure to identify the person executing the Vakal at nana
or failure to certify that the pleader has satisfied hinself
about the due execution of the Vakal at nama.

(e) Failure to nmention the address of the pleader for purpose
of service (in particular in cases of outstation counsel).

(f) Where the Vakal atnana i s executed by soneone for self
and on behal f of soneone else, failure to nention the fact
that it is being so executed. For exanple, when a father

and the minor children are parties, invariably there is a
singl e signature of the father alone in the Vakal at nama

wi t hout any endorsenent/statenent that the signature is

for "self and as guardian of his mnor children’. Simlarly,
where a firmand its partner, or a conpany and its

Director, or a Trust and its trustee, or an organisation and
its office-bearer, execute a Vakal atnama, invariably there
will be only one signature w thout even an endorsenent

that the signature is both in his/her personal capacity and
as the person authorized to sign on behalf of the corporate
body/firm society/organi sation

(9) Where the Vakal atnama i s executed by a power-of -
attorney holder of a party, failure to disclose that it is
bei ng executed by an Attorney-hol der and failure to annex
a copy of the power of attorney;

(h) Where several persons sign a single vakal atnama, failure
to affix the signatures seriatim w thout mentioning their

serial nunbers or names in brackets. (Many a tinme it is not
possi bl e to know who have signed the Vakal at nama where

the signatures are illegible scraw s);

(i) Pl eaders engaged by a client, in turn, executing
vakal atnamas in favour of other pleaders for appearing in
the sanme matter or for filing an appeal or revision. (It is
not unconmon in sone areas for nofussil |awers to

obtain signature of a litigant on a vakal atnama and cone
to the seat of the High Court, and engage a pl eader for
appearance in a higher court and execute a Vakal at nama

in favour of such pleader).
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We have referred to the above routine defects, as Registries/ Ofices do
not verify the Vakal atnamas with the care and caution they deserve.

Such failure many a tine |eads to avoi dable conplications at |ater

stages, as in the present case. The need to issue appropriate instructions
to the Registries/Ofices to properly check and verify the Vakal at nanas
filed requires enphasis. Be that as it nay.

22. Comi ng back, we find that the High Court was justified in setting
aside the disnissal and restoring the first appeal to the file of the
Additional District Judge with a direction to decide the matter on
nmerits. We, therefore, dismss this appeal.

Not hi ng stated above or by the H gh Court, shall be construed as an
expression of any view or opinion on the nerits.




