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Cochin, Kerala .. . Respondent (s)

O R D E R

S.H KAPADI A, J.

A short question which arises for determnation in
this civil appeal is — whether the Income Tax Appellate
Tri bunal was, on the facts and circunstances of this case,
justified in upholding the order of the Conmm ssioner of
Income Tax (Appeals) directing the Assessing Oficer to
allow the claim of depreciation as per the Incone Tax
Rul es, 1962, for the purposes of conputing the book profit
under Section 115J of the Incone Tax Act, 19617

In this civil appeal, we are concerned wth
Assessnent Year 1990-1991.
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The appel | ant - assessee i's a private limted
cf xompany engaged in the manufacture and sale of
Ot hopaedi ¢ appl i ances. In the Return of Inconme filed,
t he assessee returned an incone of Rs.1,50,730/-. In the

Profit and Loss Account, depreciation was provided at the
rates specified in Rule 5 of the Incone Tax Rules, 1962
[ Rules', for short]. Wil e conpleting the assessnent of
i ncome, the Assessing Oficer re-conputed the book profit
for the purpose of Section 115 of the Incone Tax Act,
1961, [ Act', for short], after allowi ng depreciation as
per Schedule XIV to the Conpanies Act. The rates of
depreciation specified in Schedule XIV to the Conpanies
Act, 1956 [ 1956 Act', for short] were lower than the
rates specified wunder Rule 5 of the Rules. Bei ng
aggrieved by the assessnment order, the assessee took up

the matter before the Commi ssioner of |nconme Tax [ Appeal s]

[ CI.T.(A', for short], who cane to the conclusion that
the assessee was a private |limted conpany. It was not a
subsidiary of a public conpany. Therefore, placing

reliance on Section 355 of 1956 Act, the C.I.T. (A held
that Section 350 of 1956 Act was not applicable to the
assessee and, in the circunstances, the Income Tax O ficer
had erred in providing depreciation at the rates specified
under Schedule XV to 1956 Act. Consequently, the
Cl1.T.(A) held that the assessee was right in providing
depreciation in its accounts as per Rule 5 of the Rules.
Aggrieved by the decision of the CI.T.(A), I.T.A No.1l15
of 1993 was preferred by the Departnent to the Incone Tax
Appel late Tribunal [ Tribunal', for short]. By judgenent
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and order dated 13th January, 1999, the Tribunal held that,
since the assessee was a private limted conmpany, Section
349 and Section 350 were not applicable to the facts of
the case and, in the circunstances, the Income Tax Oficer
had erred in directing the assessee, which was a private
l[imted conpany, to provide for depreciation as per
Schedule XIV to 1956 Act, which was not applicable to the
private limted conpanies [See Section 355 of 1956 Act].
Consequently, the appeal filed by the Departnent before
the Tribunal stood dism ssed.

Aggrieved by the said decision of the Tribunal, the
Departnment preferred |I.T.A No.66 of 1999 before the High
Court of Kerala which held that Section 115 of the Act
was introduced in Assessnent Year 1988-1989 to take care
of the phenonmenon of prosperous " zero tax' Conpanies which
had continued despite the enactnent of Section 80VWA of
the Act. These Conpani es were paying no income tax though
they had profits and though they were declaring dividends.
Consequently, Section 115J of the Act was inserted to |evy
a mninmum tax on book profits of certain Conpanies.
According to the Hi gh Court, Section 115J of the Act read
with Explanation clause (iv), as it stood at the materi al
time, was a piece of legislation by incorporation and,
consequently, the provisions of Section 205 of 1956 Act
stood incorporated into Section 115J of the Act, hence,
the Income Tax O ficer was right in directing the assessee
to provide for depreciation at the rate specified in
Schedule XIV to 1956 Act and not in terns of Rule 5 of the
Rul es. Hence, this civil appeal is filed by the assessee.
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To answer the controversy, we quote hereinbelow the
rel evant provision(s) of the Conpanies Act, 1956, Incone
Tax Act, 1961, as it stood at the material tine, as also

| nconme Tax Rul es, 1962:

“Provisions of the Conpanies Act, 1956:

205. (1) No dividend shall be declared or paid by
a conpany for any financial year except out of
the profits of the conpany for that year arrived
at after provi di ng for depreciation in
accordance with the provisions of sub-section
(2) or out of the profits of the conpany for any
previous financial year or years arrived at
after providing for depreciation in accordance
with t hose provi si ons and r emai ni ng
undi stributed or out of both or out of nobneys
provided by the Central Governnent or a State
Governnent for the paynment of dividend in
pur suance  of a guarantee given by that
Gover nnent .

349.(1) In conmputing for the purpose of section
348, the net profits of a conpany in any
financi al year--

[ a] XX XX XXXX XXXX

[b] the sums specified in sub-section (4) shal
be deducted, and those specified in sub-section
(5) shall not be deduct ed.

XXXX XXXX XXXX

[4] In making the conputation aforesaid, the
foll owi ng suns shall be deducted:--

[a] to []] XXX X XXXX
[K] depreciation to the extent specified in

secti on 350.
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Ascertai nment of depreciation.

350. The anobunt of depreciation to be deducted
i n pursuance of clause (k) of sub-section (4) of
section 349 shall be the amount calculated with
reference to the witten down value of the
assets as shown by the books of the conpany at
the end of the financial year expiring at the
commencenent of this Act or I mredi ately
thereafter and at the end of each subsequent

financial year at the rate specified in Schedul e
XLV.”

Provi sions of I ncone Tax Act, 1961:

“115J. (1A).-- Every assessee, being a conpany,
shall, for the purposes of this section, prepare
its profit and |oss account for the relevant
previ ous year in accordance with the provisions
of Parts Il and 11l of Schedule VI to the
Conpani es Act, 1956 (1 of 1956).

[a] to [d] XXXX — XXXX — XXXX

[e] the ambunt or anpunts of dividends paid or
proposed.”

Provi sions of Incone Tax Rules, 1962:

“Depreci ation.

5.(1) Subject to the provisions of sub-rule (2),
the allowance under clause (ii) of sub-section
(1) of section 32 in respect of depreciation of
any block of assets shall be calculated at the
percentages specified in the second colum of
the Table in Appendix | to these rules on the
witten down value of such block of assets as
are used for the purposes of the business or
profession of the assessee at any time during
t he previous year.”

In this case, the question which arose for
determ nation before the Hi gh Court was — whether the
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Cl1.T.(A) was right in directing the Assessing Oficer to
allow the claim of depreciation made by the assessee as
per the Incone Tax Rules, 1962, for the purposes of
conmputing the book profit under Section 115 of the Act,
as it stood at the material tinme? The H gh Court allowed
the appeal filed by the Departnent holding that the
Assessing O ficer was right in re-conmputing the book
profit for the purpose of Section 115J of the Act after
all owi ng depreciation as per Schedule XIV to the 1956 Act
and not as per the rates specified in Rule 5 of the Incone
Tax Rul es, 1962, as clainmed by the assessee. This view of
the H gh Court, in the present case, was simlar to the
view taken by it in the case of Conmm ssioner of Incone Tax
vs. Ml ayala Manorama Conpany Linmted, reported in [2002]
253 |I.T.R 378 (Kerala), which H gh Court's judgenent
stood reversed by the judgenent of this Court in the case
of Malayala Manoranma Conpany Limted vs. Comm ssioner of
I ncone Tax, reported in [2008] 300 I.T.R 251.

In our view, with respect, the judgenment of this
Cour't in Mal ayal a Manor ama Conpany Limted VS.
Commi ssioner _of Inconme Tax, reported in [2008] 300
|. T.R 251. needs re-consideration for the follow ng
reasons: Chapter XI1-B of the Act containing *“Special
provisions relating to certain Conpanies” was introduced
in the Income Tax Act, 1961, by the Finance Act, 1987,

with effect from 1st April, 1988. In fact, Section 115J
repl aced Section 80VWWA of the Act. Section 115J [as it
stood at the relevant tinme], inter alia, provided that

where the total incone of a conmpany, as conputed under the
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Act in respect of any accounting year, was |ess than
thirty per cent of its book profit, as defined in the
Expl anation, the total income of the conpany, chargeable
to tax, shall be deenmed to be an ampunt equal to thirty
per cent of such book profit. The whole purpose of
Section 115J of the Act, therefore, was to take care of
t he phenonenon of prosperous " zero tax' Conpanies not
payi ng taxes though they continued to earn profits and
decl are dividends. Therefore, a Mninmm Al ternate Tax was
sought to be inposed on "zero tax' Conpanies. Secti on
115J of the Act inposes tax on a deened incone. Section
115J of the Act is a special provision relating only to
certain Companies. The said section does not make any
di stinction between public and private limted conpanies.

In our view, Section 1153 of the Act legislatively only

i ncorporates provisions of Parts Il and |11l of Schedule VI
to 1956 Act. Such incorporation is by a deemng fiction.
Hence, we need to read Section 115J(1A) of the Act in the
strict sense. If we so read, it is clear that, by
| egislative incorporation, only Parts 1l and 11l of

Schedule VI to 1956  Act have been incorporated
legislatively into Section 1153 of the Act. Ther ef or e,
the question of applicability of Parts Il and 111 of
Schedule VI to 1956 Act does not arise. |If a Conpany is a
MAT Conpany, then be it a private limted conpany or a
public limted conpany, for the purposes of Section 115J
of the Act, the assessee-Conpany has to prepare its profit
and |oss account in accordance with Parts Il and 111l of
Schedule VI to 1956 Act alone. If, with respect, the

j udgenent of this Court in Mlayala Mnoram Conpany
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Limted [supra] is to be accepted, then the very purpose
of enacting Section 115J of the Act would stand defeated,
particularly when the said section does not nake any
di stinction between public and private limted conpani es.
It needs to be reiterated that, once a Conpany falls
within the anbit of it being a MAT Conpany, Section 115J
of the Act applies and, wunder that section, such an
assessee- Conpany was required to prepare its profit and
| oss account only in ternms of Parts Il and 111 of Schedul e
VI to 1956 Act. The reason being that rates of
depreciation in Rule 5 of the Incone Tax Rules, 1962, are
different fromthe rates specified in Schedule XV of 1956
Act. In fact, by the Conpanies (Anmendnment) Act, 1988, the
| inkage between the two has been expressly de-linked.
Hence, what s incorporated in Section 115J is only
Schedule VI and not Section 205 or Section 350 or Section
355. This was the view of the Kerala Hi gh Court in the
case of Conm ssioner of Incone Tax vs. Mlayala Mnoranma
Conpany Limted, reported in [2002] 253 I.T.R 378
(Keral a), which has been wongly reversed by this Court in
the case of Milayala Mnorama Conpany Limted vs.
Commi ssioner _of Inconme Tax, reported in [2008] 300
. T.R 251.

For the afore-stated reasons, the Registry is
directed to place this civil appeal before the |earned
Chi ef Justice for appropriate directions as we are of the
view that the matter needs re-consideration by a |arger
Bench of this Court.



[ AFTAB ALAM
New Del hi,
February 16, 2010.



