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ACT:

Land Acqui sition-Notification by Governor-Land required
for construction of industrial tenements-Second notification
-Col | ector directed to t ake possessi on-Col | ector’s
notification stating possession would be taken over -
Acqui sition for Kanpur Devel opnent Board-Action if nmust be
taken under s. 114 of the Kanpur Act-Noitification under s.
6 could be issued without first-taking action under s. 5A-
Land acquisition Act, 1894(1 of 1894), ss. 4,5,5A @ 6,9,
17(1), 17(4), Kanpur Urban Area Devel opnent Act, 1945(Act Vi
of 1945), ss. 71,114,

HEADNOTE:
In these two appeal s the same questions of |aw arise and the
facts in C A No. 166 of 1962 are simlar to thosein C A
167 of 1962 which are stated bel ow

The appellant in C A No. 167 of 1962 is the owner of
certain lands situated in the city of Kanpur. The land is
occupied by a MIIl and godowns and no part of the land is
waste land or arable land. |In 1932 the U P. .. CGovernnent
sanctioned by a notification a Schene (Schene No. XX) of the
i mprovenent Trust, Kanpur. This Trust has been replaced by
the Devel opnent Board, Kanpur, by reason of the Kanpur Urban
Area Devel opment Act, 1945
426

In 1955 the Housing Departnent of the Governnent  of
U. P, sponsored a schene -for building industrial tenenents.
Part of the schene concerned the locality in which the |[and
in dispute is situated. |In 1956 a notification was issued
under s. 4 of the Land Acquisition Act, 1894, by the
Governor of U P. to the effect that the plots in dispute
were required for the construction of tenenments tinder the
subsi di zed industrial . housing schenme of the U P. Governnent
as well as for general inprovenent and street scheme No. XX
of the Board. This was followed by a notification under s.
6 of the Land Acquisition Act stating that the case being
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one of urgency the Governor was pl eased under sub-ss. (1)
and (1-A) of s. 17 of that Act to direct that the Collector

of Kanpur, though no award under s. Il had been given, m ght
on the expiration of the notice nmentioned v. 9(1) take
possessi on of |land mentioned in the schedul e. Subsequent |y

a notice under s. 9 was issued which stated that possession
of the land will be taken within 15 days. The appel | ant
thereupon filed a wit petition under Art. 226 of the
Constitution in the Hi gh Court. Two main points were raised
in the petition. Firstly, it was contended that as the
acquisition was for the purpose of Schene No. XX of the
Board action had to be taken in accordance with s. 114 of
the Kanpur Act and the schedule thereto and as no action had
been so taken the proceedi ngs for acquisition were bad. In
the second place, it was urged that it was not open to the
Governor to issue the notification under s. 6 of the Land
Acqui sition Act wthout first-taking action wunder s. 5A
thereof. The Hi gh Court rejected both these contentions and
in the result dismssed the wit petition. The present
appeal was filed wth a certificate issued by the High
Court.

In the appeal before this Court the same questions
whi ch were agitated before the Hi gh Court were raised.

Held it is only when the Board proceeds to acquire |and
by virtue of its powers under s. 71 that s. 114 cones into
pl ay and the proceedings for acquisition have to take place
under the Land Acquisition Act as nodified by s. 114 read
with the schedule. = But where the acquisitionis, as in the
present case, by the CGovernnent under the Land  Acqui sition
Act, for public purposes though that purpose may be the
purpose of the Board, the Kanpur Act has no application at
all and the Government proceeds to acquire under the
provi sions of the Land Acquisition Act al one.

Fromthe scheme of the Act it is clear that conpliance
with the provisions of s.5-A is necessary before a
notification
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can be issued under s. 6. Even where the CGovernnent makes a
direction under s. 17(1) it is not necessary that it ‘should

also make a direction under s. 17(4). If the Covernment
makes a direction only under s. 17(1) the procedure under s.
5-A would stil -have to be followed before —a notification

under s. 6 is issued. It is only when the Governnment also
nakes a declaration under s. 17(4) that it becones necessary
to take action under s. 5-A and nake a report thereunder
Under the Land Acquisition Act an order under s. 17(1) or S.
17(4) <can only be passed with respect to waste ~or arable
land and it cannot be passed with respect to lland which is
not waste or arable |and on which buildings stand.

just as s. 17(1) and s. 17(4) are independent of each
other, s. 17(1.A) and s. 17(4) are independent of each ot her
and an order under s. 17 (I-A) would not necessarily nean
that an order under s. 17(4) nust be passed.

The right to file objections under s. 5-A is a
subst anti al right when a person’s property is bei ng
threatened w th acquisition and that right cannot be taken
away as if by a side-wi nd because s. 17(1-A) nentions s.
17(1). Section 17(1-A) nentions s. 17(1) nerely to indicate
the circunstances and the conditions under which possession
can be taken.

It was not open to the State Government to say in the
notification wunder s. 4 that proceedings under s. 5-A wll
not take place. This part of the notification under s. 4 is
beyond the powers of the State Government and in consequence
the notification under s. 6 also, as it was issued w thout




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 10

taking action under s. 5-A nust fail

JUDGVENT:
CLVI L APPELLATE JURI SDICTION: G vil Appeals Nos. 166 and 167
of 1962.

Appeal s fromthe judgnent and decrees dated Cctober 25,
1957 of the Allahabad High Court in Special Appeals Nos. 140
and 139 of 1957.

J.B. Goyal, for the appellants (in C A No. 166 of 62).

1 C B. Agarwala and P. C. Agarwala, for the appellants (in
C. A No. 167 of 62).
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K. S. Hajela and C. P. Lal, for respondent No. | (in both
the appeal s).

C P. Lal, for respondent No.~2 (in both the appeals).

1963. April  26. The judgrment of the Court was
del i vered by

WANCHOO J. - These two appeal s on certificates granted by
the Al l ahabad H gh Court raise commopn questions and will be
dealt with together. It will be enough if we nmention the
facts in appeal No. 167, for the facts in the other appea
are exactly the same, except that the lands in dispute are
different in the two cases, though lying in the same area in
the city of Kanpur.

Deoki Nandan, @ appellant in appeal No.- 167, is the
| essee of two plots ' in Anwarganj, Bans Mandi, = Kanpur, and
his lease is for a period of 99 years from 1943. On these
plots there exists a mll known as Om Cotton G nning and G
MII. Besides the mll| there are pacca godowns also on the
plots and two-thirds of the area is under buildings while
onethird is open |land paved with bricks. ~No part  of the
land is waste or arable.

It appears that in February 1932 the CGovernnent of U
P. sanctioned by notification a scheme known as Pechbagh
Dal el purwa Schenme No. XX (hereinafter referred to as schene
No. XX) of the |Inprovenent Trust Kanpur. It may be
mentioned that the Inprovenent Trust Kanpur has now been
replaced by the Developnent Board Kanpur (herei nafter
referred to as the Board) by the Kanpur Urban Area
Devel opnment Act, No. VI of 1945, (hereinafter referred to as
the Kanpur Act), which repealed the U. P. Town | nprovenent

Act, No. |1l of 1920, insofar as it applied to Kanpur. It
is not clear what
429

happened to schene No. XX after 1932; but it does appear
that it was not fully carried out.

It appears that in 1955 a schenme known as . subsidized
i ndustri al housi ng schene was sponsored by Housi ng
Departnment of the U P. Governnent. This schene was to be
put in force in four phases. and we are concerned in the
present appeal with the fourth phase. For that phase the
Government of India had sanctioned over rupees two crores
and it was decided to build 6973 tenenents of which 1368

were to be in an Ahata on the Hamirpur road. W are
concerned with this part of the schene, for the lands in
dispute are in this locality. The decision in this

connection was taken by the Government of U. P. in My 1955.
Thereafter on January 6, 1956, a notification was issued
under s. 4 of the Land Acquisition Act, (No. | of 1894) by
the Governor of U P. to the effect that the two plots in
dispute were required for the construction of tenenents in
the fourth phase of the subsidized industrial housing scheme
sponsored by the Government of U P. as well as for genera
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i nprovenent and street schene No. XX of the Board. This was
fol | oned by a notification wunder s. 6 of the Land
Acqui sition Act on January 31, 1956. That notification
further said that the case being one of urgency the Governor
was pl eased under sub-ss. (1) and (1-A) of s. 17 of the Land
Acquisition Act to direct that the collector of Kanpur

though no award under s. 11, has been nmade, might on the
expiration of the notice nentioned in s. 9 (1) take
possession of |ands, buildings and structures form ng part
of the land nmentioned in the schedule for public purposes.
Then followed a notice under s. 9 by the Collector on
February 10, 1956, which said that possession would be taken
over 15 days after the issue of the notice i. e. on February
25, 1956. On receipt of this notice, Deoki Nandan appel | ant
filed his objections before the Collector on February 21

1956,

430

Two days later, on February 23, 1956, he filed the wit
petition /in the Hi.gh Court out of which the present appea
has arisen.

In this wit petition two nmain points were urged on
behal f of the appellant. 1t was first urged that as the
acquisition was for the purposes of scheme No. XX of the
Board, action had to be taken in accordance with s. 114 of
the Kanpur Act and the schedul e thereto and as no action had
been so taken, the proceedings for acquisition were bad. In
the second place, it was urged that it was not open to the
Governor to issue the notification under s. 6 of the Land
Acquisition Act wthout first taking action under s. 5-A
t her eof . It is not.in disputethat no action was taken
under s. 5-A and no report was nade as required therein

The wit petition was dismissed by the learned Single
judge who heard it. On the first question he held that this
was not a case to which the Kanpur Act - applied. On the
second question, he held that s. 17 (4) applied and
therefore it was not necessary to take proceedings to comply
with s. 5-A before issuing a notification under s. 6. Then
foll owed an appeal which was heard by a Division 'Bench of
the Hi gh Court. The appeal court upheld the view taken by
the | earned Single Judge and disnissed the appeal. However,
the appeal court granted a certificate as prayed for, and
that is how the matter has cone up before us.

The sane two questions which were agitated in the Hgh
Court have been raised before us. In the first place, it is
urged that as the acquisition was for scheme No.” XX of the
Board, action should have been taken under the Kanpur Act
and as this was Dot done the entire proceedings are bad
including the issue of the notifications under s. 4 and s.
6. In the second place, it is urged that s. 17 (4) could not
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apply in the present case and no notification under 's. 6
could be issued unless s. 5-A had been conplied with. | As no
such compliance was adnmittedly made, the notification ‘under
S. 6 in any case is bad, even if the notification under s. 4
i s good.

Turning nowto the first point, the main reliance of
the appellant is on s. 114 of’ the Kanpur Act, which is in
these terns : -

"Modification of the Land Acquisition Act,
1894-For the purpose of the acquisition of
| and for the Board under the Iand Acquisition
Act, 1894-

(a) the said Act shall be subject to the
nodi fi cation specified in the Schedule to this
Act;
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(b) the award of the Tribunal shall be

deened to be the award of the court under the

Land Acquisition Act, 1894."
We nmay also refer to s. 108 which provides for constitution
of the tribunal and s. 109 which | ays down that the tribuna
shall performthe functions of the court with reference to
the acquisition of Iland for the Board wunder the Land
Acqui sition Act, 1894. Further, it is necessary to refer to
s. 71 (1) also which provides that "the Board may, with the
previous sanction of the State GCGovernnent, acquire [|and
under the provisions of the Land Acquisition Act, 1894, as
nodi fied by the provisions of this Act, for carrying out any

of the purposes of this Act". The argunment on behal f of the
appel lants is that where land is acquired for the purposes
of the Board action has to be taken under ch. Vi1 which

provides for various kinds of devel opment schenes for the
Board and the procedure for naking such schenes. After

this procedure laid down in ch. VIl is gone through, (and
it is not in dispute that no s ¢ procedure was gone through
in the present case insofar as scheme No. XX is concerned),
s. 114 cones

432

into play and acquisition has to take place wunder the
nodi fied provisions of the Land Acquisition Act even where

the Governnent s acquiring the |and. Stress in this
connection is laid on the words "acqui sition of land for the
Board" in s. 114, and it is said that ~whenever there is

acqui sition of land for the Board, -action can only be taken

even though it is the Government which is acquiring the
| and, under the nodified provisions of the Land Acquisition
Act ,contained in the Kanpur Act.

We are of opinion that this argunment is fallacious. |If
one | ooks at the schene of the Kanpur Act, one finds that
ch. VIl provides for various kinds of devel opnent ' schenes

and the procedure for finalising them  After the schene is
finalised wunder ch. VII power isgiven to the Board to
purchase the land required for the schene or take it on
| ease under s. 70. Then s. 71 provides in the alternative
that the Board may with the previous sanction of the State
CGovernment acquire |and under the provisions of the Land
Acqui sition Act as nodified by the provisions of the Kanpur
Act. It is only when the Board proceeds to acquire |and by
virtue of its powers under s. 71 that s. 114 cones into play
and the proceedings for acquisition have to take place under
the Land Acquisition Act as nodified by s. 114 read with the
schedul e. It is true that s. 114 speaks of acquisition of
land for the Board, and the argunent is that when s. 114
speaks of acquisition of land for the Board, it applies to
acquisition of land for the Board by the Governnent and not
to acquisition by the Board, which is provided by s.” 71 (1).
This interpretation of’ s. 114 is in our opinion incorrect.
Section 71 certainly provides for acquisition of |land by the
Board when it says that the Board may acquire | and under the
provisions of the Land Acquisition Act as nodified by the
Kanpur Act; but that’ acquisition is also by that very
section for carrying out the
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purposes of the Act i.e. for the Board. Therefore when s.
71 authorises the Board to acquire |land wunder the Land
Acqui sition Act as modified by the Kanpur Act, the
acquisition is for the Board. Section 71 further speaks of
the nodification of the provisions of the Land Acquisition
Act. This nodification is not provided ins. 71 itself. In
order to find out the nodification we have to go to s. 114.
Therefore, s.114 nerely serves the purpose of indicating the
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nmodi fi cati on which has been nentioned in s. 71. There is no
reason to hold, because the words "acquisition of land for
the Board" appear in s.114, that this acquisition is by the
Government for the Board. The scherme of the Kanpur Act
clearly shows that the Board franes a scheme and then
decides to acquire the land for itself tinder s. 71 with the
previous sanction of the State Governnment. If it so
decides, s. 114 applies to such an acquisition by the Board
for itself wth the necessary nodification in the Land
Acquisition Act. We may in this connection refer to s. 109,
whi ch describes the duties of the tribunal. Now there is no
doubt that where the Board is acquiring |land under"” s. 71 of
the Kanpur Act, it is the tribunal which takes the place of
the court in the Land Acquisition Act. But s. 109 al so uses
the sanme words, nanely acquisition of land for the Board.
As the acquisition by the Board is also for the Board, there
can be no doubt that the schene of the Kanpur Act is that
the Board first proceeds under ch. WVII, then decides to
acquire land under-s. 71. and if it so decides s.114 cones
into play with the nodifications in the Land Acquisition Act
nmentioned- in the schedule. Two —nodifications in t he
schedul e are the replacenent of the notification under s.4
by the notification under s. 53 in ch. VIl and the
repl acement of notification under s. 6 by the notification
under s.60 also in/chap. VI I. It is obvious that ch. WVII,
s. '11, s.1 14 and the other provisions in ch. X dealing
with nodifications and the nodifications in the schedule are
all part of one scheme, where the Board is acquiring
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land itself for its own purpose with the previous sanction
of Governnent; but where the acquisitionis, as in the
present case, by the Governnent under the Land Acquisition
Act, for public purpose though that purpose may be the
purpose of the Board, the Kanpur Act has no application at
all., and the Covernnent proceeds to acquire under the
provi si ons of the Land Acquisition Act al one. The
contention therefore on behalf of the appellants that the
Kanpur Act has not been conplied with and therefore the
proceedi ngs for acquisition of |and are bad has no force and
nmust be rejected.

We now come to the second point raised on behalf of the
appel | ant s. For that purpose we may briefly refer to the
scheme of the Land Acquisition Act, The proceedings for
acquisition start with a prelimnary notification under s.4.
By that notification the Governnment notifies that land in
any locality 1is needed or is likely to be needed for any
public purpose. On that notification certain consequences
follow and authority is conferred on an officer ’either
generally or specially by Government and on his servants and
wor kmen to enter upon and survey and take |evels of any |and
in such locality, to dig or bore into the sub-soil, to do
all other acts necessary to ascertain whether the land is
adapted for such purpose, to set out the boundaries of the
| and proposed, to be taken, and so on. Then s. 5-A provides
that any person interested in any land which has been
notified in s.4, may within thirty days of the issue of the
notification object to the acquisition of the land .or of
any land in the locality as the case maybe. Every such
obj ection shall be made to. the Collector in witing and the
Coll ector has to give the objector an opportunity of being
hear d. After hearing all objections and after naking
further inquiry if any, as he thinks fit, the Collector has
to subnit the case for the decision of the Governnent
together with the record of the proceedings held by him and
the report




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 7 of 10
435

containing his recommendations on the objections. t he

deci sion of the Governnent on the objections is final. Then

comes the notification under s.6, which provides that when
the appropriate government is satisfied after considering
the report, if any, nade under s. 5-A that any particular
land is needed for a public purpose, a declaration shall be
nmade to that effect and published in the official gazette.
After such a declaration has been nmade under s.6, the Co-
Ilector has to take order for acquisition of |and. It is
mar ked out, measured and planned under s. 8 if necessary and
notice is given under s. 9 to persons interested. The
Col l ector then holds inquiry under s. Il and makes an award.
After the award is made the Coll ector has got the power to
take possession of theland under s. 16 and the l|and then

vests absol utely in the Governnent free from al
encunbr ances.
It will be clear fromthis scheme that conpliance wth

the provisions of s. 5-A is necessary before a notification
can be ‘issued -under s. 6. As soon as the oprelinmnary
notification is issued under s.4, the officer authorised by
CGovernment nmay enter upon the land to survey it and to do
all other necessary acts to ascertain whether the land is
adapted for the purpose for which it is to be acquired, and
this action, if taken, will give sufficient notice to those

interested to object.” If objections are nade the Collector
will consider those objections and make his - reconmendati on
thereon in his report to Governnent.  |If no objections are
made the Collector will report that no objection has been
made and the Governnent then proceeds  to i ssue a
notification under s.6. In either case however, t he

Col l ector has got to nake a report withhis recommendations
on the objections if they are filed or informthe Governnent
that there are no objections filed in~ pursuance | of the
notification under s. 4 and it is thereafter that the
Government is enpowered under s. 6 to issue a notification.
This, as W have said,is the usual procedure to be followed
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before the notification under s.6.is issued: To-this  usua

procedure there is however an exception under s.17, and that
is why ins. 6 w find the words "if-any" in the clause
after considering the report , if any, made under s. 5HA"

When action is taken under s. 17 (4), it is not necessary to
follow the procedure in s. 5-A and a notification under s.6
can be issued without a report fromthe Coll ector under s.

5- A In the present appeals we are concerned with ss. 17
(1) and 17 (4), which we now read: -
"17 (1). In cases of urgency, whenever. the

appropriate Governnment so directs, the Coll ec-
tor, though no such award has been nmde, ' nay,
on the expiration of fifteen days “from the
publication of the notice nentioned in section
9, sub-section (1), take possession of any
wast e or arable land needed for public
purposes or for a conpany, such land shal
thereupon vest absolutely in the Governnent,
free fromall encunmbrances."

"17 (4). In the case of any land to which, in
the opinion of the appropriate Governnent, the
provi sions of sub-section (1) or sub-section
(2) are applicable, the appropriate Governnent
may direct that the provisions of section 5A
shall not apply, and if it does so direct, a
declaration may be- nmade under section 6 in
respect of the land at any time after the
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publication of the notification under section

4, subsection (1)."
It will be seen that s. 17 (1) gives power to the Governnent
to direct the Collector, though no award has been nade under
s. 11, to take possession of any waste or arable | and needed
for public purpose and such |and thereupon vests absolutely
in the Government free fromall encunbrances. |[If action is
taken under s. 17 (1), taking possession and vesting which
437
are provided in s. 16 after the award wunder s. 11 are
accelerated and can take place fifteen days after the
publication of the notice under s. 9. Then conmes s..17 (4)
which provides that in case of any land to which the
provi sions of sub-s. (1) are applicable, the Government nay
direct that the provisions of s. 5-A shall not apply and if
it does so direct, a declaration nmay be made under s. 6 in
respect of the land at any time after the publication of the
notification under s. 4 (1). It will be seen that it is not
necessary even where the Governnent nakes a direction under
s. 17 (1) that it should al so nake a direction under s. 17
(4). | f-the Governnent makes a direction only under s. 17
(1) the procedure wunder s. 5-A wuld still have to be
foll owed before a notification under s. 6 is issued, though
after that procedure has been followed and a notification
under s. 6 is issued the Collector gets the power to take
possession of the land after the notice under s. 9 wthout
waiting for the award and on such taking possession the |and

shal | vest absolutely in GCovernment free from al

encunbr ances. It s only when the CGovernnent al so makes a
declaration wunder s. 17 (4) that it becones unnecessary to
take action under s. 5-A and nmake a report thereunder. It

nmay be that generally where an order i's nmade under. s. 17
(1), an order under s. 17 (4) is also passed; but inlaw it
is not necessary that this should be so. It will also be
seen that under the Land Acquisition Act an order under s.
17 (1) or s. 17 (4) can only be passed with respect to waste
or arable land and it cannot be passed with respect to |and
which is not waste or arable and on which buil dings stand.
This brings us tos. 17 (1-A) introduced ins. /17 of
the Land Acquisition Act by the Land  Acquisition (U P
Amendnment) Act, (No. XXII of 1954). Section 6 of that Act
isin these terns :-
"After sub-section (1) of section 17 of the
Principal Act (i. a. Land Acquisition Act) the
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following shall be inserted as a new sub-
section (I1-A):

L (1-A). The power to take possession under

sub-section (1) nay also be exercised in the
case of other than waste or arable | and, where
the land is acquired for or in connection with
sanitary inprovenents of any kind or planned
devel opnent . "
It is not in dispute before us that the land in the present
case was required for planned devel oprent. Ther efore
subsection (1-A) as inserted by the U P. Act into the Land
Acqui sition Act applies. The contention on behalf of the
appel lants however is that sub’s. (1-A) gives nerely power
to take possession of |land other than waste or arable |and
where the land is acquired for or in connection with sani-
tary inprovenents of any kind or planned developnent. It is
further urged that sub-s. (1) is nentioned in sub-s. (I -A)
nerely to inport the circunstances in which the power to
take possession nay be exercised with respect to land other
than waste or arable and the time when such power may be
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exerci sed thearguenment further is that s. 17 (4) was not
anended by the UP. Act XXIl by including the new sub-
s.(1.A) also in that sub-section. Sub-section (4) stil
stands as it was; therefore it still applies to waste and
arabl e | and only.

There is force in this argument. There has been no
change by the U P. Act in sub-s. (1) and therefore when
sub-s. (4) speaks of any land to which sub-s. (1) applies it
still refers only to waste or arable |and and no other. It
is true that by sub s. (I-A) as introduced by U P. Act in
s. 17, power has been given to take possession in case of
land other than the waste or arable; but this does not
necessarily nean that sub-s. (4) will also apply to a case
of )and other than waste or arable sinply because power has
been
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given by sub-s. (1-A) to take possession of |and other than
waste or  arable. It seenms to us that when sub-s. (1) is

nmentioned in sub-s. (1-A) as introduced by the U P. Act it
only nmeans that the power can be exercised to t ake
possession_ of land other than waste or arable in the sane
circunstances and at the sane-time as it could be exercised
with respect to arable or waste land as provided in sub-s.
(1), and nothing more Sub-section (lI-A) as introduced by
the U P. Act therefore has the effect only of accelerating
the taking of possession which nornmally can take place after
the award has been nade under S. 11 in the  case of |and
other than waste or ‘arable in the circunmstances and under
the conditions nentioned in sub-s. (1). But  sub-s. (I1-A)
does not anmend sub-s. (1) so as to include within that sub-
section land other than waste or arable. Therefore when
sub-s. (4) was not anended by the U~ P. legislature to
i nclude sub-s. (1-A) as introduced by it can apply only to
waste or arable |land nmentioned in sub-s. (1), which also
remai ned unarmended. W have already pointed out that it is
not necessary in |aw that when an order is passed under s.
17 (1), an order under S. 17 (4) nust also be passed.
simlarly if an order is passed under sub-S. (1-A) it
does not necessarily follow that an order nust bepassed
under S. 17 (4). Sections 17 (1) and 17 (4) are independent
of each other in the sense that an order under the forner
does not necessarily require an order wunder the |latter.
Simlarly s. 17 (1-A) nust be independent of S. 17 (4) and
an order under S. 17 (1-A) would not necessarily mean that
an order under S. 17 (4) must be passed. In these
circunmstances it seems to us that if ‘the |legislature
i ntended that provisions of sub-s. (4) should also apply to
a case falling under sub-s. (I-A), it has failed to carry
out that intention. Sub-section (I1-A) has been added as an
i ndependent sub-section and no amendnent has been nmade
either in sub-s. (1) or sub-s. (4); nor has any  separate
provi si on been nade
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for applying sub-s. (4) to a case falling under sub-s. - (I
-A) and so subs. (4) cannot be applied to sub-s. (1-A). The
right to file objections under s. 5-Ais a substantial right
when a person’s property is being t hr eat ened with
acquisition and we cannot accept that that right can be
taken away as if by a side-wind because sub-s. (I-A)
mentions sub-s. (lI). As we have already pointed out sub-s.
(1) has been nmentioned in sub s. (I-A) nmerely to indicate
the circunstances and the conditions under which possession
can be taken. The legislature has mentioned sub-s. (1) in
sub-s. (I-A) as a measure of econony; otherw se sub-s. (I-A)
woul d have read as follows : -
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"I'n cases of urgency, whenever the appropriate
CGovernment so directs, the Collector, though
no such award has been nade, nmay, on the
expiration of fifteen days from t he
publication of the notice nentioned in section
9, sub-section (1), take possession of any
land other than waste or arable land for
public purposes where the land is acquired for
or in connection with sanitary inprovenents of
any kind or planned devel oprent."
Now if there had been Do econony of words and sub-s. (I-A)
had read as we have indicated above, it could Dot have been
possible to argue that sub-s. (4) of s. 17 also covered
cases of s. 17 (1-A). Therefore, sinply because for the
sake of econony of words the |egislature has used the words
which it did in sub-s. (1-A), it cannot be said that it was
ei t her amendi ng sub-s. (1) or sub-s. (4). |In the absence of
such anendment either in sub-s. (1) or sub-s. (4) and in the
absence of any specific provision being introduced ins. 17
by which 'sub-s. (4) was also to apply to the new sub-s. (I-
A), it cannot be said that power was conferred on the State
CGovernment to apply sub-s. (4) also to a case falling under
sub-s. (1-A),
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simply by the introduction of sub-s. (I-A) inthe form in
which it was introduced ins. 17. W are therefore of
opinion that it was not open to the State CGovernnent to say
in the notification under s. 4 that proceedi ngs under s. 5-A
shall not take place. This part of the notification under
Ss. 4 is therefore beyond the powers of the State Governmnent.
In consequence the notification under s. 6 alsoas it was
i ssued without taking action under s. 5-A rmust fall. The
appeal s nmust therefore be allowed and the notification under
s. 6 and that part of the notification under s. 4,  which
says that the-Governor was pleased to direct that under sub-
s. (4) of s. 17, the provisions of s. 5- A shall not apply,
are bad and are hereby set aside. ' Rest of the notification
under s. 4 will stand and it will be open to the Governnent
if it so chooses to proceed with the acquisition after
action is taken under s. 5-A and thereafter to issue a noti -
fication under s. 6 of the Land Acquisition Act. In the
circunstances we feel that the appellants should be given an
opportunity wunder s. 5-A now, though the period for ~nmaking
obj ections provided in that section expired | ong ago in view
of the msunderstanding of the law on the part of the
CGovernment by treating the objections made before the
Collector after the 1issue of the notices under s. 9 as
obj ections wunder s. 5-A  The appellants wll| get their
costs of this Court fromthe respondents; one set. of hearing
f ee.
Appeal s al | owed.
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