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ACT:

Taxation on Incone (lnvestigation Commi ssion) Act . (XXX
of 1947) ss. 5(1), 5(4)-Extent and range different-S. = 5(4)
and s. 34 of Indian Incone-tax Act (XI of 1922)-Deal wth
same class of persons--Properties and characteristics the
same- Procedure under the two Acts different-Section 5(4)-
Whet her ultra vires Art. 14 of the Constitution

HEADNOTE

Sub-section (4) of section 5 of the Taxation on Incone
(I'nvestigation Conmi ssion) Act, 1947, does not deal with the
same class of persons as are said to have been grouped
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together in subsection (1) of section 5 of the Act as
persons who to a substantial extent evaded paynent of
taxation on incone. On a plain reading of the section it is
clear that sub-section (4) of section 5is not linmted only
to persons who made extraordinary profits and to all persons
who may have evaded paynent of taxation on i ncome
irrespective of whether the evaded profits are substantia
or insubstantial and therefore the scope of sub-section (4)
of section 5 is different fromthe scope of sub-section (1)
of section 5 both in extent and range.

Sub-section (4) of section 5 of the Act, obviously deals
with the sane class of persons who fall within the ambit of
section 34 of the Indian Incone-tax Act and are dealt with
in sub-section (1) of that section and whose -inconme can be
caught by the proceedi ng under that section
It is not possible to holdthat all such persons who evaded
paynment of income-tax ~and do not truly disclose al
particulars or material facts necessary for their assessnent
and agai nst whom a, report is nmade under sub-section (4) of
section 5 of the i nmpugned
449

Act by thenselves forma class distinct from those who
evade paynent of inconme-tax and come within the anbit of
section 34 of the Indian 1ncome-tax Act.

Both section 34 of ‘the Indian | ncome-tax Act, 1.922, and
subsection (4) of /section 5 of the Taxation on Incone
(I'nvestigation Conm ssion) Act, 1947, deal wiith all persons
who have sinilar characteristics and simlar properties, the
conmon characteristics being that they are persons who have
not truly disclosed their income and have evaded paynent of
taxation on incone.

The procedure prescribed by the Taxation on Incone
(I'nvestigation Conmi ssion) Act, 1947, is substantially nore
prejudicial and nore drastic to the “assessee than the
procedure under the Indian Income-tax Act (Xl of 1922).

Hel d, therefore that sub-section (4) of section 5 and
the procedure prescribed by the inpugned Act in so far as it
af fects the persons proceeded agai nst under that sub-section
being a piece of discrimnatory |egislation offends against
the provisions of article 14 of the Constitution and is thus
voi d and unenf orceabl e.

JUDGVENT:

ORI G NAL JURI SDI CTION: Petition No. 196 of 1954.

Under article 32 of the Constitution of India for the
enf orcenent of fundanental rights.
P. R Das and K. P. Khaitan, (B. Sen, A K Mikherjea and
B. P. Maheswari, with them) for the petitioner
C. K. Daphtary, Solicitor-General for India, (Porus A Meht a
and P. G Cokhale, with', him for the respondents.
1954. WMay 28. The Judgment of the Court was delivered by I

MEHR CHAND MAHAJAN C. J.-The princi pal question canvassed
in this case is whether certain sections of the Taxation  on
Income (lnvestigation Conm ssion) Act, 1947, i.e., Act XXX
of 1947, have beconme void fromthe date of the comencenent
of the Constitution of India by reason of article 14 of the
Constitution.

The petitioner, Suraj Ml Mhta & Co. Ltd., is -a
conpany registered under the Indian Conpanies Act. Sur aj
Mal | Mohta is al so the nmanagi ng director of another conpany
Messrs. Jute and Gunny Brokers Ltd. A reference had been

made by the Central Covernment under the provisions of
section 5(1) of the Act before 58
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1st Septenber, 1948, of the case of Messrs. Jute and QGunny
Brokers Ltd. to the Investigation Conm ssion appointed under
Act XXX of 1947. During the investigation of that case
whi ch was nunbered 831/30 in the records of the Comm ssion,
and during the investigation of sone other cases simlarly
referred to the Commission, it was said to have been
di scovered that the petitioner conpany had nade secret
profits which it had not disclosed and had thus evaded taxa-
tion. On the 28th August, 1953, a report to this effect was
made by the Conmission to the Central Government under the
provisions of section 5(4) of the Act requesting that the
case of the petitioner along with the cases of Suraj Ml
Mohta and other menbers of his famly may be referred to the
Commi ssion for investigation

On the 9th Septenber, 1953, the Central CGovernnent referred
these cases to the Investigation Conmm ssion under the
provisions of _section 5(4) of the Act and these were
nunbered /'831/64-69 on the records of- the Conm ssion. On
the 15th of Septenber, 1953, the Conmission notified the
petitioners that their ~cases had been referred for
i nvestigation and they were called upon to furnish certain
material, as detailed in Annexure "B" of the petition, to
the Conmi ssi on.

On the 12th April, /1954, the present petition under article
32 of the Constitution was filed for the issue of
appropriate wits restraining the Comm ssion fromtaking any
action against the petitioner under the provisions of Act
XXX of 1947, on the ground that the provisions of sections
5(1), 5(4),6,7 and 8 of Act XXX of 1947, had becone void,
being discrimnatory in character after ~the comng into
force of the Constitution of India.

In order to appreciate the respective contentions raised and
canvassed before us on behalf of the petitioner conpany and
the State, it is necessary to set out sonme of the relevant
provisions of the Act. The object of the Act as stated in
its Preanmble was to ascertain whether the actual i'ncidence
of taxation on inconme in recent years had been in accordance
with

451

provisions of |aw and whether the procedure for ~-assessnent
and recovery of tax, was adequate to prevent evasion

t her eof . Section 3 authorizes the Central Governnent to
constitute a Commssion, to be called the I'ncome-t ax
I nvestigation Conmi ssi on, it,% duty, bei ng (a) to

investigate and report to the Central Governnent ~on al
matters relating to taxation on incone, wth ~particular
reference to the extent to which the existing law relating
to, and procedure for, the assessnent and coll ection of such
taxation is adequate to prevent the evasion thereof; (b) to
investigate in accordance with the provisions of “this Act
any case or points in a case referred to it under section 5.
The composition of the Comm ssion is set out in section 4.
Section 5 of the Act reads as foll ows

5(1)-The Central Government nmay at any tinme before the
first day of Septenber, 1948, refer to the Conm ssion for
investigation and report any case or points in a case in
which the Central CGovernnent has prima facie reasons for
believing that a person has to a substantial extent evaded
payment of taxation on incone, together with such nmateria
as nmay be available in support of such belief, and my at
any time before the 1lst day of Septenber, 1948, apply to the
Commi ssion for the withdrawal of any case or points in a
case thus referred.........

(2) e e




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 13

(3)No reference nmade by the Central Governnent under sub-
section, (1), at any tinme before the first day of Septenber,
1948, shall be called in question, nor shall the sufficiency
of the material on which such a reference has been nmade be
i nvestigated in any manner by any Court.

(4)1f in the course of investigation into any case or
points in a case referred to it under sub-section (1), the
Commi ssion has reason to believe-

(a) that some person other than the person whose case is
bei ng i nvestigated has evaded payment of taxation on income,
or

(b)that some points other than those referred’ to it by
the Central Governnent in respect of any case
452
also require investigation, it nay make a report to the
Central CGovernnment statingits reasons for such belief and
on receipt of such report, the Central Governnent shall
not wi t hst andi ng anything contained in subsection (1),
forthwith refer to the Conm ssion for investigation the case
of such " other person or such additional points as nmay be
i ndi cated in that report."

The powers possessed by the Comm ssion while conducting an
investigation are provided for in section 6 which is in
these termns:

"6(1)-The Conmi ssion shall have power to require, any person
or banking or other conpany to prepare and furnish on or
before a specified date witten statenments of accounts and
affairs verified in such manner as may be prescribed by the
Conmi ssion and, if so required by the Comni ssion, also duly
verified by a qualified auditor, giving informati on on such
points or matters as in the opinion of the Comr ssion may,
directly or indirectly, be useful for, or relevant to, any
case referred to it, and any person or banking or. other
conpany so required shall be bound, notwthstandi ng any |aw
to the contrary, to conply with such requiremnent.

(2) The Commi ssion shall also have power to adninister
oat hs, and shall have all the powers of -a civil court under
the Code of Civil Procedure, 1908, for the purposes of
taking evidence on oath, enforcing the attendance of
wi t nesses and of persons whose cases are bei ng investi gated,
conpel i ng t he production of docunents and i ssuing
conmi ssions for the exam nation of wtnesses.

(3)If in the course of any investigation it 'appears to
the Comm ssion to be necessary to examine any accounts- or
docunents or to interrogate any person. or -obtain any
statenments from any person, the Conmi ssion may authorize any
i ncome-tax authority not below the rank of ~1ncone-tax
Oficer in that behal f...

(4) The authorized official shall subject to the direction
of the Comm ssion have the sanme powers as the Conmi ssion
under sub-sections (1) and (2), and
453
any person havi ng charge or custody of accounts or documents
required to be exam ned shall not w thstanding anything in
any law to the contrary be bound to produce them

(5)If any person whose case or the points in whose case
is or are being investigated by the Conmi ssion refuses or
fails to attend in person in conpliance with a notice in
that behalf duly served upon himor to give any evidence or
to answer questions or to produce docunents or to prepare
and furnish statenments when called upon to do so, the
Conmi ssion may, if satisfied that the refusal or failure was
wai | ful, close the investigation of the case and proceed to
draw up its report on the case or on the points to the best
of its judgnent and may in its discretion also direct that
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such sum as it nmay specify in the direction shall be
recovered fromthe person by way of penalty for the refusa
or failure, wthout prejudice to any penalty under the
I ndi an | ncone-tax Act, 1922

(B) e et
(7)Where in the opinion of the Commi ssion any person or
banking or other conpany is likely to be in possession of
any information or docunent which nay, directly or
indirectly be useful for, or relevant to, any case referred
to it or any case likely to be reported by the Commission to
the Central Governnent under the provisions of sub-section
(4) of section 5, the Commission and subject to the
direction of the Conm ssion any authorized official, my
nake enquiries in such manner as it or he may deemfit and
obtain from such person or banking or other conpany
statements on oath or’ otherwi se on such points or natters
as may be specified; “and for the purpose of any such
enquiry, the Comm ssion and the authorized official shal
have all 'the powers conferred on them by sub-sections (1),
(2), (2A), (3) and (4).

(8 Al mterials gathered by the Commission or the
aut hori sed official and materials acconpanying the reference
under sub-section (1) of section 6 may be brought on record
at such stage as. the Commission may think fit."

454

The procedure to be foll owed by the Conmission is contained
in section 7 which provides that subject to-the provisions
of this Act the Commission shall have power to regulate its
own procedure and that the powers of the Conmission under
sub-sections (1), (2), (3), (7) and (8) of section 6 and
sub-sections (2), (4) and (6) of this section, i.e. section
7 may be exercised by any nmenber thereof authorised by the
Commission in this behalf. Sub-section (2) of section 7
provi des as foll ows

" 7(2)-1n nmaking an investigation -under clause (b) of
section 3, the Conmm ssion shall act in accordance with the
principles of natural justice, 'shall follow as/ far as
practicable the principles of the Indian Evidence Act, 1872,
and shall give the person whose case is being investigated,
a reasonable opportunity of rebutting any evidence adduced
against him and the power of the Commssion to conpe

production of docunents shall not be subject to the
limtation inposed by section 130 of the Indian Evidence
Act, 1872, and the Conmi ssion shall be deemed to be a Court
and its proceedings |legal proceedings for the purposes of
sections 5 and 6 of the Bankers’ Books Evi dence Act, 1891."

Sub-section (3) of section 7 is in these terns:
"7(3)-Any person whose case is being investigated by the
Conmi ssion nay be represented by a pleader, a  registered
accountant or an enployee duly authorised to act on his
behal f, provided that no person shall be entitled to be
present or to be represented in the course of an ‘enquiry
under subsections (3) and (7) of section 6."

The result of these provisions is that when the
Conmission is collecting the naterials from different
sources against the assessee he is not entitled to be
present at those stages and take part in the enquiry, but
after the material is ready and is placed on the record then
he can be present and has to be given a reasonable
opportunity of rebutting any evidence that may have been
collected against him Sub-section (4) of section 7 which
cane in for considerable criticismprovides as follows: -

455
"7(4)-No person shall be entitled to inspect, call for,
or obtain copies of, any docunents, statement or papers or
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materials furnished to, obtained by or produced before, the,
Conmi ssion or any authorized official in any proceedings
under this Act; but the, Comm ssion and after the Conm ssion
has ceased to exist such authority as the Central Government
may in this behalf appoint, may, in its discretion, allow
such inspection and furnish such copies to any person-.
Provided that, for the purpose of enabling the person
whose case or points in whose case is or are being
investigated to rebut any evidence brought on the record
against him he shall, on application made in this behalf
and on paynment of such fees as may be prescribed by rules
made under this Act, be furnished with certified copies of
docunents, statements, papers
and materials brought on the record by the Comi ssion
Sub-section (5) of section 7.is in these terns
"7(5)-Save in cases in which the Conm ssion may exercise its
powers under section 195 and Chapter XXXV of the Code of
Crimnal Procedure, 1898,
(a)no suit, prosecution or other |egal proceedings shall be
i nstituted agai nst any person in any civil or crimnal Court
for any evidence given or produced by himin any proceedings
bef ore the Commi ssion, and
(b)no evidence so given or produced shall be adm ssible in
evi dence against such person in any suit, prosecution or
ot her proceedi ng before such Court, except with the previous
sanction of the Central Covernnent."
The last section that canme in for objection is section 8
which is in these terns:
"8(1)-Save as otherw se providedinthis Act, the nmaterials
brought on record shall be considered by ~all the three
menbers of the Comm ssion sitting together and the report of
the Comm ssion shall be in accordance Wth the opinion of
the majority.
(2)After considering the report, ~the ~Central Covernment
shall by order in witing direct that such
456
proceedings as it thinks fit under the Indian |ncone-tax
Act, 1922, the Excess Profits Tax Act, 1940, or any  other
law, shall be taken against the person to whose case the
report relates in respect of the inconme of any  period
commencing after the 31st day of Decenber-, 1938; and upon
such a direction being given, such proceedings may be taken
and conpl eted under the appropriate | aw notwi thstanding the
restrictions contained in section 34 of the Indian |ncome-
tax Act, 1922, or section 15 of the Excess Profits, Tax Act,
1940, or any other |aw and notwi thstandi ng any | apse of tinme
or any decision to a different effect given in the case by
any Income-tax authority or Income-tax Appellate Tribunal

(3) ...

(4) In all assessment or reassessnent proceedi ngs
taken in pursuance of a direction under sub-section (2), the
findings recorded by the Conmm ssion on the case or ‘on the
points referred to it shall, subject to the provisions of
sub-sections (5) and (6), be final; but no proceedi ngs taken
in pursuance of such direction shall be a bar to the
initiation of proceedings under section 34 of the Indian
| ncome-tax Act,, 1922.

(5) In respect of any order made in the course of
proceedi ngs taken in pursuance of a direction issued under
sub-section (2) the provisions of sections 30, 31, 33 and
33-A of the Indian Incone-tax Act, 1922, and t he
correspondi ng provi sions of the Excess Profits Tax Act 1940,
shall not apply so far as nmatters declared final, by sub-
section (4) are concerned; but the person concerned nay,
within 60 days of the date upon which he is served wth a
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copy of such order, by application in the prescribed form
acconpanied by a fee of Rs. 100 require the appropriate
Comm ssioner of Inconme-tax to refer to the Hgh Court any
guestion of law arising out of such order, and thereupon the
provi sions of sections 66 and 66-A of the Indian |ncone-tax
Act, 1922, shall as far as may be apply, with the nodifica-
tion that the reference shall be heard by a Bench of not
| ess than three Judges of the High Court.
(6)
457
(7) Notwithstanding anything to the contrary contained in
this Act or in any other law for the tinme being in force,
any evidence in the case adnitted before the Commission or
an authorized official shall be adm ssible in evidence in
any proceedings directed to be taken under sub-section (2)."
It was not and coul d not be denied that the powers vested in
the Conmi ssion and the procedure prescribed by the inpugned
Act is nore conprehensive and drastic than those contained
in the Indian1ncone-tax Act. At the tinme when the inpugned
statute was passed there could possibly be taken no
exception-to its contents on the ground of constitutionality
of it's provisions, and the powers conferred on the
Comm ssion and the procedure it was authorized to follow
were well within the anbit of the Legislative power of the
Central Legislature. ~The inpugned statute adnmittedly was
good law till the conming into force of the Constitution

When | ndi a becane a soverei gn denocratic Republic on 26th
January, 1950, the validity of all lTaws had to be tested on
the touchstone of the new constitution and all. |aws made
before the comng into force of the Constitution have to
stand the test for their validity on the provisions of Part
[l of the Constitution.
The points that require consideration in the case are
whet her the provisions of section 5(1), sections 5(4), 6, 7
and 8 or any parts thereof contravene the guarantee of equa
protection of the laws and of the equality before the |Iaw,
or whet her the inpugned provisions of the Act are based on a
valid classification which is rational in view of the
objects of the Act. A further
point is whether section 6(5)of the Act offends agai nst
article 20 (3) of the Constitution.
M. P. R Das for the petitioner attacked the provisions of
section 5(1) of the Act on a two-fold ground: (1) That the
section was not based on any valid classification; the word
"substantial" being vague and uncertain and having no fixed
meani ng, could furnish no basis for any classification at
all; (2) That the Central Governnent was entitled by the,
provi sions of the section to discrimnate between one person
and another in the sane class and it was authorized to / pick
and

59
458

choose the cases of persons who fell within the group of
those who had substantially evaded taxation. It could, if

it chose, send the case of one person to the Conmi ssion -and
show favoritismto anot her person ,,by not sending his case
to the Commi ssion though both of these persons be within the
group of those who have evaded the paynent of tax to a
substantial extent.

As regards sub-section (4)- of section 5, the |earned
counsel contended that this section had no independent
exi stence and was bound to fall with subsection (1) O
section 5, if his contention regarding the invalidity of
that section prevailed. In the alternative, he I contended
that assum ng that sub-section (1) was valid even then sub-
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section (4) had to be declared void because it gave
arbitrary power to the Comrission to pick and choose and
secondly because the clause was highly discrimnatory in
character inasnuch as an evasion, whether substantial or

insubstantial, cane withinits anbit as well as within the
anbit of section 34 of the Indian Income-tax Act.
The | ear ned Solicitor-General comnbated al | t hese

argunents and contended that the Act was based on a broad
and rational classification, that it only dealt with a group
of persons who had evaded i ncone-tax fromthe, beginning of
the war, 1st January, 1939, to the period ending wth 1st
Sept enmber, 1948, as a consequence of war controls resulting
in black-marketing activities and huge profits. In other
words, it was said that the Act only dealt with that group
of persons who cane withinthe class of war-profiteers.
This was a class by itself and needed special treatnent and
there fore the Jlaw did not. offend against the equa
protection of the |aws clause of the Constitution. It was
suggest. ~‘ed -that persons coming under sub-section (4) of
section. 5 also belonged to the sane class and therefore on
the sanme grounds that section also could not be declared
voi d. It was further. said that there was no substantia
difference in the procedure prescribed under section 34 of
the Indian Incone-tax Act and the inmpugned Act and that in
any case the procedure prescribed by the Act was a good
substitute for that prescribed by the Indian Income-tax Act.
459

In our judgnent, it is not necessary in this case to dea
with all the contentions raised by M. P. R Das and
conbated by the |earned Solicitor-Ceneral.- [t will be
sufficient, for the decision of this case to -examne the
respective contentions raised about the validity of sub-
section (4) of section 5 of the Act because the case of the
petitioner was referred to the Conmm ssion under t he
provisions of this section and was not referred to the
Conmi ssion by the Central Government under the provisions of
section 5(1) and that being so, ‘an enquiry into the /validity
of that section is really outside the scope of the present
case. On the assunption therefore that sectio n'5(1) of the
Act is based on a valid classification and deals "with a
group of persons who cane within the class of war-profiteers
whi ch required special treatment and that the classification
is rational and that reasonable grounds existed for nmaking
distinction between those who fell within that class -and
others who did not cone within it, but without in any way
deci di ng or even expressing any opinion on that question, we
proceed to exam ne the question whether sub-section (4) of
section 5 under which proceedi ngs had been initiated agai nst
the petitioner offends against the guarantee of = equa
protection of the laws given in article 14  of t he
Constitution.

The first question that requires consideration is whether
sub-section (4) of section 5 deals with the same class of
persons as are said to have been grouped together in
subsection (1) of section 5 as persons who to a substantia
ext ent evaded paynent of taxation on incone: in other words,
does sub-section (4) of section 5 confer an the Conmi ssion
the power nmerely to add to the nunmber of persons included in
section 5(1) by, the Central Government or does it confer
| arger power on the Comm ssion. On the phraseol ogy enpl oyed
in the sub-section it is difficult to read therein the
[imtations contained in sub-section (1) of section 5 as
contended for by the learned Solicitor-General. Sub-section
(4) which has been set out above in clear and unambi guous
terns provided that where the Conmission "has reason to
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bel i eve that sone person ther than the person whose case is
being investigated has evaded paynment of taxation on
income....... it may

460

make a report to the Central Governnment." It does, not repeat
the phraseol ogy used in section 5(1) that sonme person other
than the person whose case is being investigated "have to a
substanti al extent evaded payment of taxation on incone." On
no principle of construction of statutes can the words to a
"substantial extent" be read in sub-clause (a) of section
5(4). On a plain reading of the section it is clear that
the subsection is not limted only to persons who made
extraordinary profits and to a substantial extent evaded
paynment of taxation on incone, but applies to all persons
who may have evaded paynent of taxation on i ncone,
irrespective of whether the evaded profits are substantia
or insubstantial. 1n other respects also the phraseol ogy of
the section is different fromthat enployed in sub-section
(1) of 'section 5. Sub-section (1) of section 5 provided that
where the Central Governnent "has prinma facie reasons for
believing that a person has to a substantial extent evaded
payment of taxation on inconme™, while clause (a) of section
5(4). says that if the Comm ssion "has reason to believe
that sonme person other that the preson whose case is being
i nvesti gated has evaded paynent of taxation on incone". The
prima facie belief of the Central Governnent is substituted
by the expression "The Conmi ssion has reason to believe".
The scope of the section is thus different fromthe scope of

section 5(1) of the Act, both in its extent and range., It
is not necessarily limted to profits made wthin any
particular period and brings within its range all  persons,

whet her traders, businessnen, professional people, " whoever
they may be, who nmay have at any tine evaded paynent of
taxation on incone for whatever cause.

That being the true scope or construction of subsection (4),
it obviously deals with the sane class of persons who fal
within the anbit of section 34 of ‘the Indian Incone-tax Act
and are dealt with in subsection (1) of that section and
whose i nconme can be caught by proceedi ng under that section
Assessees who have failed to disclose fully and truly al
material facts necessary for the assessnent under section 34
can be equated with persons who are discovered in the

461

course of the investigation conducted under section 5(1) to
have evaded payment of income-tax on their incomes. The
result is that some of these persons can,’” be dealt wth
under the provisions of Act XXX of 1947, at the ~choice of
the Comm ssion, though they could also be proceeded wth
under the provisions of section 34 of the Indian  |ncone-tax
Act . It is not possible to hold that all such persons who
evade paynent of incone-tax and do not truly disclose al
particulars or material facts necessary for their assessnent
and agai nst whom a report is nade under sub-section (4) of
section 5 of the impugned Act by thenselves form a class
di stinct fromthose who evade paynent of incone-tax and cone
within the anbit of section 34 of the Indian Incone-tax Act.
It is well settled that in its application to |egal
proceedi ngs article 14 assures to everyone the sane rul es of
evi dence and nodes of procedure; in other words, the same

rule must exist for all in simlar circunstances. It is
also well settled that this principle does not nean that
every |aw rmust have universal application for all persons
who are not by nature, attainment or circunstance, in the

same position. The State can by classification determ ne
who should be regarded as a class for purposes of
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legislation and in relation to a | aw enacted on a particul ar
subj ect, but the classification permssible nmust be based on
sone real and substantial distinction bearing a just and
reasonable relation’ to the objects sought to be attained
and cannot be made arbitrarily and w thout any substantia
basi s. Classification neans segregation in classes which
have a systematic relation, usually found in conmon proper-
ties and characteristics. There is nothing uncommon either
in properties or in characteristics between persons who are
di scovered as evaders of inconme-tax during an investigation
conduct ed under section 5(1) and those who are di scovered by
the Incone-tax O ficer to have evaded paynent of incone-tax.
Both these ki nds of persons have comon properties and have
conmon characteristics and therefore require equa
treatnent. We thus hold that both section 34 of the Indian
I ncome-tax Act and sub-section (4) of
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section 5 of the inmpugned Act deal with all persons who have
simlar characteristics and sinilar properties, the comobn
characteristics being that they are persons who have not
truly disclosed their incone and have evaded paynent of
taxation on incone.

The next question that requires determ nation is whether
the procedure prescribed by Act XXX of 1947 for discovering
the concealed profits of those who have evaded paynment of
taxation on their incone is substantially different and
prejudicial to the assessees than the procedure prescribed
in the Indian Incone-tax Act by section 34. The | earned
Solicitor-General contended that the procedure prescribed by
the inpugned Act was a fair and good substitute for the
procedure prescribed by the Indian Incone-tax Act and that
there was really no substantial difference between the two

procedures. He urged that justice could be fully 'done to
those persons by followi ng the newprocedure and as a matter
of fact, it would be nore truly done by following the

procedure under the inpugned Act than follow ng the
procedure wunder the Indian Incone-tax Act. This argunent,
in our opinion, begs the question to be decided in‘all  such
cases. It is clear that if persons dealt wth by the
i mpugned Act are deprived of the substantial —and val uable
privileges which they would otherwise have if they were
dealt with wunder the Indian Inconme-tax —Act, in t hat
situation it is no defence to say that the discrinmnatory
procedure al so advances the course of justice. The natter
has to be judged fromthe point of view of the ordinary
reasonable nman and not fromthe point of view of the
CGovernment. The ordinary reasonabl e man woul d say, when the
stakes are heavy and serious charge of evasion of incone-tax
are mmde against, him why one person simlarly placed
should have the advantage substantially of the procedure
prescribed by the Indian Inconme-tax Act, while  another
person simlarly situated be deprived of it. It is from
this aspect that the application of article 14 to the facts
of this case has to be considered.

The next question for consideration is whether t he
procedure prescribed by the inpugned Act in regard to
463
persons simlarly situate with those who are proceeded wth
under section 34, is substantially different than under the
Act, and operates to the prejudice of those persons. So far
as we can see these assessees have been given discrimnatory
treatnent even from those whose cases are referred to under
section 5(1) of the Act to the Comm ssion inasnmuch as in the
case of persons whose cases are referred to under section
5(1) of the Act it is the prima facie, belief of the
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Governnent that enables the reference to be made to the
Conmi ssion and the Conmission has after investigation to
forman opinion; while in the case of persons coming wthin
the anbit of sub-section (4) of section 5 the Comission
itself finds and gathers reason to believe that, these
persons have evaded inconme-tax and on its report the
Governnment is bound to refer their cases to the sane
Conmission who has. already arrived at the prima facie
concl usion that they have evaded paynent of income-tax. The
i nvestigator and the judge in this situation are rolled into
one. That is not so in cases com ng under section 5(1).
Apar t from this circunmstance, there are substantia
di fferences between the two procedures, inter alia, in the
following matters : -

1. Under the provisions of section 8 of the inpugned Act,
the findings of fact given by the Conmission as to factum
and extent of the evasion are final and conclusive and thus
t he persons against whom proceedings are taken under section
5(4) are deprived of the rights of appeal, second appeal and
revi sion ' conferred by sections 31, 32 and 33 of the Indian
| ncome-tax Act on assessees whose cases are dealt wi th under
the procedure of section 34 of the Indian. Income-tax Act.
A person who has evaded paynent of inconme-tax and is
proceeded wi th under section 34 and is held to have escaped
i ncome-tax has a right of appeal to the Appellate Assistant
Conmi ssioner of |Incone-tax and can challenge all t he
findings of fact given by the Incone-tax Oficer. If he
does not get relief from the Appel | ate Assi st ant
Conmmi ssioner, he isentitled to go before the Appellate
Tri bunal under section 33 and can chall enge all the findings
of fact given by the Incone-tax Officer. ~On the other hand,
a person dealt with under section 5(4) of the inpugned Act
has no such right. The learned Solicitor-General contended
that the constitution
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of the Comm ssion was such that it was a good substitute for
the rights of appeal, second appeal and revision conferred
by the Incone-tax Act inasmuch. as the Conmi ssion is
conprised of a H gh Court Judge and two other responsible
persons and these sitting together were as good a tribuna

as the totality of persons conprising the I ncome- t ax
O ficer, Appellate Assistant Conm ssioner and the Appellate
Tri bunal . In our opinion, the «constitution of t he

Conmission by itself cannot be held to be a sufficient
saf eguard and a good substitute for the rights of appeal and
second appeal and revision given by the Indian |ncone-tax
Act and there can thus be no doubt that the  procedure
prescribed by the inpugned Act deprives a person who S
dealt wth wunder that Act of these valuable rights of
appeal , second appeal and revision to challenge questions of
fact decided by the Judge of first instance. There is thus
a material and substantial-difference between the two
procedures, one prescribed by the inmpugned Act and the ot her
prescribed by the Indian Income-tax Act.

2. \When an assessnent on escaped or evaded incone is nmade
under the provisions of section 34 of the Indian |ncone-tax
Act, all the provisions for arriving *at the assessnent
provided under section 23(3) cone into operation and the
assessment has to be made on all relevant materials and on
evidence and the assessee ordinarily has the fullest right
to inspect the record and all documents and naterials that
are to be used against him Under the provisions of section
37 of the Indian Inconme-tax Act the proceedi ngs before the
Income-tax O ficer are judicial proceedings and all the
i nci dents of such judicial proceedings have -to be observed
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before the result is arrived at. In other words, the
assessee would have a right to inspect the record and al

rel evant docunents before he is called upon to | ead evidence
in rebuttal. This right has not been taken away by any
express provisions of the Income-tax Act but the inpugned
Act contains a nandate in sub-section (4) of section 7 to

the effect that "no person shall 'be entitled to inspect,
call for, or obtain copies of, any docunents, statenment or
papers or materials furnished to, obtained by or produced
before the Conmm ssion or any authorized official in. any
proceedi ngs under this
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Act." There is a proviso to sub-section (4) which says that
for the purpose of enabling the person whose case or points
in whose case is or are being investigated to rebut any
evi dence brought on the record against him he shall, on
application made in this behalf-and on paynment of such fees
as may be prescribed by rules, be furnished with certified
copies' of docunents, statenents, papers and material s
brought on the record by the Conmi ssion. This little, nmercy
shown to the person whose case i's being investigated by the
Conmi ssi on is no substitute for the fullestright of
i nspection which under ordinary |aw and the Code of Givi
Procedure and in a judicial proceeding a person would have
in order to neet the case nade against him He is entitled
only to get copies of that portion of the materials which is
brought on the record and which is going to be used against
himand it is clear that portions of the material which are
in his favour and whi ch have not ‘been brought on the record
may not be available to himat-all. He is not even entitled
to see all the books of —account which nay have been
i mpounded wunder the Act and taken possession of by the
Conmi ssi on. It may well happen that there are entries in
those books which contain the rebuttal “evidence, but the
assessee is not entitled to have their copies. The assessee
is not even entitled to see his own books which are in the
possession of the Conmssion.and take copies of those
entries which are favourable to him and which woul d
conpletely denplish the case nade against the assessee by
the Conmm ssion. The procedure thus  prescribed in this
matter Dby the inmpugned Act is substantially prejudicial to
the assessee than the procedure prescribed under the |ndian
I ncome-tax Act. It was not disputed by the I'ear ned
Solicitor-General that the procedure prescribed by the
i mpugned Act in sections 6 and 7 was nore drastic than the
procedure prescribed in sections 37 and 38 of the Indian
I ncome-tax Act. Again, so far as the procedure f or
reference under subsection (4) of section, 5 is concerned,
it is also to a certain extent prejudicial to the assessee.
There is no doubt that there is in this matter in the /first
stages sone simlarity in the procedure to be followed for
catching evaded income both under section 34 of the ' |ndian
I ncome-tax Act and under the provisions of

69
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subsection (4) of section 5 of the inpugned Act; but the
overall picture is that though under the Indian incone-tax

Act the sanme officer who first arrives at a tentative
concl usion hears and decides the case, his decision is not
final but is subject to appeal, while under the provisions
of sub-section (4) of section 5 the decision of the
Conmission tentatively arrived at in the absence of the
assessee becones final when taken in his presence, and that
makes all the difference between the two procedures. |
there was a provision for review ng the conclusions of the
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I nvestigation Comm ssion when acting both as investigators
and judges, there might not have been such substantia
discrimnation in the two procedures as would bring the case
within article 14; but as pointed out above, there is no
provision of that kind in the inpugned Act.

It may al so be pointed out that under the provisions of
section 34 investigation into escaped incone or evaded
income is limted to a nmaxi mum period of eight years, while
under the provisions of sub-section (4) of, section 5it is
not limted to any period and this certainly operates to the
detriment of those dealt with under sub-section (4) of
section 5 of the inpugned Act, and those dealt wth under
section 34 of the Indian I'ncone-tax Act.

For the reasons given above we are of the opinion that
sub-section (4) of section 5.and the procedure prescribed by
the inpugned Act in so far as affects the persons proceeded
agai nst under that sub-section being a pi ece of
discrimnatory legislation offends against the provisions of
article 14 of the Constitution and is thus void and
unenf or ceabl e. I'n reaching this decision we refrain from
expressing any opinion, ~as above  pointed out, on the
validity of section 5(1) of the Act or on the question
whet her section 6(5) of the inpugned Act offends agai nst the
provisions of article 20 sub-clause (3) of the Constitution.
We accordingly direct that an appropriate wit be issued
against the Investigation Conm ssion prohibiting it from
taki ng any proceedi ngs under the provisions of the inpugned
Act against the petitioner. The petitioner will have his
costs of these proceedings.

Wit issued,
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