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ACT:

Indian Railways Act, s. 72-Responsibility of railways for
loss of goods -Wether continues of delivery not taken
within three days 'of reaching destination, after which
denmurrage is payable under the rules- Mintainability of
suit for damages by consignor of goods ~when risk not
transferred to consi gnee-Danages whet her payabl e at contract
rate or market rate-Interest whether payable on amunt of
danages for period before date of suit.

HEADNOTE:

There was a fire at a railway station in which certain
goods& were destroyed. Two suits were filed claim ng damage
for loss of goods by "the said fire. The first suit was
filed by a factory which clained to be owner of the goods as
consignor. The other suit was filed by a consignee in whose
favour the rel evant docunents were endorsed. The Union of
India resisted both the suits. The trial court and the H gh
Court concurrently held that the loss was due to the
negl i gence of the Railways. Thel Union of India appealed to
this Court.

It was contended on behalf of the appellant : (1) The suits,
as filed, were not maintainable. (2) In the first-suit
delivery of the goods had been nade to the consignee and the
High Court’s finding to the contrary was wong. (3) . Danages
shoul d have been awarded at the contract rat-. and not the
market rate (4) Interest could not be awarded for the period
before the suit on the ampunt of damages decreed. (5) In-the
second suit notice had been given to the consignee that the
consi gnnent had arrived on February 23, 1943. The consi gnee

did not cone to renove the goods till March 8, 1943 when the
fire br oke out, and the liability of the rail way
adm nistration ceased after the |apse of reasonable tinme
after arrival of the consi gnnment at the rail way
admi ni stration.

HELD: (i) Arailway receipt is a docurment of title to

goods covered by it, but fromthat alone it does not follow,
where the consignor and consignee are different, that the
consignee is necessarily the owner of the goods and the
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consignor in such circunstances can never he the owner of

the goods. It is quite possible for the consignor to retain
title in the goods himself while the consignnent is booked
in the name of another person. In the first of the present

suits the risk remained with the consignor according to the
agreement of the parties, and it had not been proved that
the consignor had parted with the property in the goods.
Therefore the suit by he consignor was nmintainable. [586 D

In the second suit the railway recei pt was endorsed in the
consi gnees favour and the courts below had concurrently
found that the consignee was the owner of the goods. There
could therefore be no dispute about the naintainability of
the second suit al so. [588 D

(ii) Though there was a token delivery to the consignee in
the first suit as appeared fromthe fact that the railway
recei pt had been sur-

581

rendered and the delivery book had been signed, there was no
redelivery by the railway to the consignee. The goods had

not been _unloaded and were still under the control and
custody of the railway and the evidence of the Assistant
Goods Cerk was that his perm ssion had still to be taken

bef ore the goods could be actually removed by the consignee.
The contention in the first suit that the delivery had been
nade to the consignee before March 8, 1943 therefore, in the
pecul i ar circunstances of the case had to fail. [590 C D
(iii) The H gh Court rightly cal culated the damages on the
basis of the on March 8 as it is well settled that it is
the market price at |est be damage occurred which is the
neasure of the damages to be awarded. [ 590 E-F]

(iv) In the absence of any usage or contract, express or
implied, or of any provision of law to justify the award of
interest it is not possible to award interest by 'way of
damages and therefore no interest shoul d have been awarded
in the present two suits up to the date of filing of either
suit. [591 A]

Bengal Nagpur Railway Co. Ltd. v. Ruttanji Rant, & Os. 65
|.A 66, Seth Thawardas Pherunmal v. Union of India [1955] 2
S .CR 48, Union of Indiav, A L. Rallia Ram [1964] 3

S.C R 164 and Union of India V. Watkins Mayer & Co. C
As. Nos. 43 and 44 of 1963 dt. 10- 3-65,
relied on.

(v) Under S. 72 of the Indian Railways Act , t he
responsibility of the railway adm nistration for the |oss,
destruction or deterioration of animals or goods delivered
to the administration to be carried by railway is, subject
to the other provisions of the Act, that of a bailee under
ss. 151, 152 and 161 of the Indian Contract . Act. The
responsibility continues until termnated in accordance with
sq. 55 and 56 of the Railways Act. [591 E]

It may be that under the Rules franed by the Railways ' goods
are kept at the railway station of destination only for one
nont h, and that denurrage has to be paid after three days of
reaching the destination. But the responsibility of the
railway is wunder s. 72 of the Indian Railways Act and it
cannot be cut down by any rule. Even if owing to the said
Rules the responsibility of the railway as a carrier ends
within a reasonable time after the goods have reached their
destination-station, its responsibility as a warehouseman
continues and that responsibility L. the same at that of a
bail ee. [592 E-H

Chapman v. The Great Western Railway Conpany, (1880)5 Q B.D.
278, distinguished.

In the present case the consignee (in the second suit)
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claimed the goods well within the period of one nonth
nentioned in the rules. The fact that he was liable to pay
denurrage because he did not take delivery of the goods
within three days did not relieve the railway of its respon-
sibility as warehouseman. As it had been concurrently found
by the courts below that there had been negligence by the
railway within the neaning of ss. 151 and 152 of the |Indian
Contract Act, the railway war, liable to nake good the |oss
caused by the fire. [593 A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 601 and 602
of 1963.

Appeal s fromthe judgnent and decree dated Decenber 9, 1958,
of the Allahabad Hi gh Court in First Appeals Nos. 373 of
1945 and 92 of 1946.

582

Cvil Appeal No. 603 of 1963.

Appeal by special |eave fromthe judgnment and decree dated
Decenber 9, 1958 of the Allahabad Hi gh Court in First Appea

No. 374 of 1945.

N. D. Karkhanis and R N Sachthey, for the appellant (in
all the t hree appeal s).

G S. Pathak, Raneswar Nath, S. N. Andley and P. |I. Vohra,
for the respondents (in all the three appeals).

The Judgnent of the Court was delivered by.

Wanchoo, J. These three appeal s raise conmobn questions and
will be dealt with together. ~They arise out of ‘two suits
filed against the Governnent of I|ndia claimng danages for
| oss of goods which were destroyed by fire on the railway
platform at Mrar Road Railway Station. One of the suits
was filed by Birla Cotton Factory Limted, now represented
by the West Punjab Factories Limted (hereinafter referred
to as the Factory). It related to six consignnments of
cotton bal es booked from six stations on various dates in
February and March 1943 by the Factory to Morar Road Rail way
Station. In five of the cases, the consignnent” was con-
Signed to J. C. MIIs while in one it was consigned to self.
The consignnments arrived at Mrar Road Railway Station or

various dates in March Delivery was given of a part of ~ one
consi gnnent on March 7, 1943 while the renmai ni ng goods were
still in the custody and possession of the railway. O
March 8, 1943, a fire broke out at the Mirar Road Railway
Station and these goods were involved in the fire and severe
damage was caused to them It is not necessary to refer to
the details of the danage for that matter is not in dispute
between the parties. The case of the Factory was that ' the
danage and |oss was caused while the goods were in the
custody and control of the railway administration and it was
due to misconduct, negligence and carel essness on the part
of the railway adm nistration. Consequently, the suit was
filed for Rs. 77,000 and odd along with interest wupto the
date of the suit and interest pendente lite and future
i nterest.

In the other suit there was one consignnent of 45 bales of
cotton yarn. This consignnment was booked from Bel angunj to
Morar Road Railway Station on February 22, 1943 and the
railway receipt relating to this consignment was endorsed in

favour of Ishwara Nand Sarswat who filed the suit. Thi s
consi gnnent arrived at

583

Morar Road Railway Station on February 23, 1943. | shwar a

Nand Sarswat went to take delivery of this consignnent on
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March 10, 1943, his case being that be had received the
railway recei pt on March 9, 1943. He then canme to know t hat
the consignment was involved in a fire which had taken pl ace
on March 8, 1943 and severe damage had been done to the
consi gnnent. |Ishwara Nand Sarswat therefore filed the suit
on the ground that damage and | oss was due entirely to the
gross-negligence of the railway admnistration. He clained
Rs. 72,000,/- and odd as damages and al so clained interest

upto the date of the suit and pendente lite and future
i nterest.
The suits were resisted by the Government of India. In the

first suit by the Factory, it was pleaded that the Factory
could not sue as-, the goods in five of the receipts had
been consigned to the J. C. . MIls; secondly, it was pleaded
that delivery had been given of atleast five of the
consi gnnents to the J.C. MIls before the fire broke out and
the railway adm nistration was not therefore responsible for
the damage done by the fire, for it was the fault of the J.
C. MlIlls not to have renoved the - goods i mediately after
the delivery; thirdly, it was pleaded that damges should
have been granted at the rate of Rs. 38/- per bale, which
was the price contracted for between the buyer and the
seller and not at the nmarket rate on the date of the danage
as was done by the courts below, fourthly, it was pleaded
that no interest should have been allowed for the period
before the suit; and lastly, it was pl eaded that the conduct
of the railway adm nistrati on was not -negligent and there-
fore the railway was not bound to nake good the | oss.

On these pleas, five nmain issues relating to each of them
were franed by the trial court: ~The trial court found that
the Factory could maintain the suit and deci ded accordi ngly.
It also found that in the case of five consignnents by the
Factory, delivery had been given before the fire broke Qut
and therefore the railway was not responsible; in the case
of the sixth consignnent it held that there was no proof
that delivery bad been given before the fire broke out and
that the railway would be responsible if negligence was
proved. On the quantum of dammges, the trial court/ held
that the danages had to be calculated at the narket price on
the date of the fire and not at the contract price between
the buyer and seller. On the question of interest, the
trial court held that interest before the date of the suit
should be allowed on equitable ,-rounds. Finally, on the
guestion of negligence, the trial court held that there was

negligence by the railway and it was therefore 1iable for
loss and danage caused by the fire which broke out on
L7Sup./ 65-9

584

March 8, 1943. As however, the trial court had  held /that
delivery had been given in the case of five consignhnents,
though the goods had not been renoved, the railway was not
responsible for the loss. It therefore decreed the suit in
part wth respect to the sixth consignnent about which it
had found that there had been no delivery.

The same issues were raised in the suit by Ishwara Nand
Sar aswat . But there was one additional issue in that suit
based on the contention of the Government of India that it
had given notice to Ishwara Nand that the consignnment had
arrived on February 23, 1943, |Ishwara Nand however did not
cone to renove the goods till March 8, 1943 when the fire
broke out; therefore it was urged that the liability of the
railway adm nistration as carrier had ceased after the | apse
of reasonable tinme after arrival of the consignment at the
railway station. This reasonable time could not be beyond
three days in any case and therefore t he rail way
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adm nistration was not bound to nake good the | oss even if
it had been occasioned on account of the negligence of the
admi ni stration. As Ishwara Nand should have renoved the
consignnent wthin three days of February 23, it was his
failure to do so which resulted in the damage and | oss. The
i ssues which were common to this suit and the suit by the
Factory were decided on the sanme lines by the trial court as
in the suit by the Factory. On the further issue which
arose in this suit as to the delay in the renoval of goods
after notice to Ishwara Nand, the trial court held after
reference to certain rul es made by t he rail way
admnistration that even if the railway admnistration s
responsibility as carrier had ceased after the |apse of
reasonable time, it was still liable as a bailee either as a
war ehouseman or as a gratuitous bailee. It therefore gave a
decree for Rs. 76,000 and odd to |shwara Nand.

Then followed three appeals to the High Court two in the
suit by the Factory and one in the suit of Ishwara Nand.
The appeal in-the suit by |Ishwara Nand was by the Gover nnent
of India; one appeal in the suit by the Factory was by the
factory wth respect to that part of the claim which had
been di sni ssed, and the case of the Factory was that in fact
no delivery had been-made to it and it was entitled to the
entire sumcl ai ned as danages. The other appeal was by the
Government of India with respect to the anount decreed by
the trial court and it raised all the contentions which had
been rai sed before the trial court.

The High Court dealt with the three appeals together. In
all appeals the H gh Court confirmed the finding of the
trial court that there had been negligence on the part of
the railway which

585

resulted in danage to the goods. On the -question  whether
the suit could be maintained by the plaintiffs, the High
Court affirmed the finding of the trial court that both the
suits were mmintainable. The H gh Court also affirmed the
finding of the trial court with respect to the rate ‘at which
danages shoul d be cal cul ated and on the question of interest
before the date of the suit. Further in the suit by I'shwara
Nand, the Hgh Court held that even if the rail way
admi ni stration ceased to be responsible as a carrier aftera
reasonable time had el apsed after the arrival of the goods
at Morar Road Railway Station, it was still responsible as a
war ehousenan. The appeal therefore of the Governnment — of
India in Ishwara Nand’'s suit was dismssed.- On the question
of delivery in the Factory’ & suit the H gh Court disagreed
with the finding of the trial court that there  had been
delivery of five consignnents. It held that there was no
effective delivery even of these five consignnents. In
consequence, the appeal of the Factory was allowed 'while
that of the Government of |ndia was dismn ssed.

Then followed applications to the High Court for Ileave to
appeal to this Court in the Factory’s suit. ’'Me Hi gh Court
granted the certificate as the judgment was one of variance
and the anmount involved was over rupees twenty thousand.
However, in the suit of Ishwara Nand, the Hi gh Court refused
to grant a certificate as the judgnent was one of affirnmance

and no substantial question of |aw arose. Ther eupon the
CGovernment of India applied to this Court for special |eave
in Ishwara Nand s suit and that was granted. The three
appeal s have been consolidated in this Court for as will be

seen from what we have said above, the principal points in-
volved in them are conmon.

Learned counsel for the appellant has not and could not
chal l enge the concurrent finding of the trial court and of
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the Hi gh Court that the fire which caused the damage was due
to the negligence of the railway admnistration. But the
| earned counsel has pressed the other four points which were
raised in the courts below He contends-(i) that the suits
as filed were not maintainable, (ii) that the H gh Court was
in error in reversing the finding of the trial court that
the delivery had been given with respect to five of the
consignnents in the Factory's suit, (iii) that danmages
shoul d have been awarded at Rs. 38/- per bale which was the
contract price between the buyer and seller and not at the
market price on the date on which the damage took place, and
(iv) that interest could not be awarded for the period
before the suit on the anpbunt of danmmges decr eed.

586

Re. (i).

The contention of the appellant with respect to five of the
consignnents in the suit of the Factory was that as the
consignee of the five railway receipts was the J.C. Mlls,
the consi gnor (nanely, the Factory) could not bring the suit
with respect thereto and only the J.C. MIls could nmaintain
the suit. Odinarily, it-is the consignor who can sue if
there is danage to the consignnent, for the contract of
carriage is between the consignor and t he rail way
admi nistration. Were the property in the goods carried has
passed from the /consignor to some-one-else, that other
person nmay be able to sue. Wether in such a case the
consi gnor can al so sue does not arise on the facts in the
present case and as to that we say nothing. The argument on
behal f of the appellant is that the railway receipt is a
document of title to goods [see S. 2(4)] of the Indian Sale
of Goods Act, No. 3 of 1930), and as such it is the
consi gnee who has title to the goods where the consignor and
consignee are different. It is true that a railway receipt
is a docurment of title to goods covered by it, but fromthat
alone it does not follow, where the consignor and consignee
are different, that the consignee i's necessarily the owner
of goods and the consignor in such circunstances can never
be the owner of the goods. The nere fact that the consignee
is different fromthe consi gnor does not necessarily pass
title to the goods fromthe consignor to the consignee, and
the question whether title to goods has passed to the
consi gnee will have to be decided on other evidence. It is
quite possible for the consignor to retain title in the
goods, hinself while the consignnent is booked in the nane
of another person. Take a sinple case where a consignnent
is booked by the owner and the consignee is the owner’s

servant, the intention being that the servant wll take
delivery at the place of destination. |In such a case the
title to the goods would not pass fromthe owner to the
consignee and would still remain. with the owner, the

consi gnee being nerely a servant or agent of the “owner or
consi gnor for purposes of taking delivery at the place of
destination. It cannot therefore be accepted sinply because
a consignee in a railway receipt is different from a
consi gnor that the consignee nust be held to be the owner of
the goods and he al one can sue and not the consignor. As we
have said already, ordinarily, the consignor is the person
who has contracted with the railway for the carriage of
goods and he can sue; and it is only where title to the
goods has passed that the consignee may be able to sue.
Whet her title to goods has passed fromthe consignor to the
consi gnee wi |l depend upon the facts of each case and so we
have to | ook at the evidence produced in this case to decide
whet her in the case of five con-

587
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signnents booked to the J.C. MIls, the title to the goods
had passed to the MIIls before the fire broke out on March
8, 1943. W may add that both the courts have found that
title to the goods had not passed to the J. C. MIls by that
date and that it was still in the consignor and therefore
the Factory was entitled to sue. W may in this connection
refer briefly to the evidence on this point.

The contract between the Factory and the J. C MIlls was
that delivery would be made by the seller at the godowns of
the J. C. MIls. The contract also provided that the goods
woul d be dispatched by railway on the seller’s risk up to
the point named above (nanely, the godowns of the J. C
MIlls). Therefore the property in the goods would only pass
tothe J. C. MIls when delivery was nade at the godown and
till then the consignor would be the owner of the goods and
t he goods would be at its risk. Odinarily, t he
consi gnnents woul d have been booked in the nane of "self"
but it seens that there was sonme |egal difficulty in booking
the consignnents inthe nane of self and therefore the J. C
MIlls agreed that the consi gnments m ght be booked in the
MI1ls" name as consignee; but it was made clear by the J. C
MIls that the contract would stand wunaffected by this

method of consignment and all risk, responsibility and
liability regarding these cotton consignnents would be of
the Factory till they were delivered tothe J. C MIls in
its godowns as al ready agreed upon under the contract and
all |osses arising fromwhatever cause to the cotton thus
consi gned woul d be borne by the Factory till its delivery as
i ndi cated above. Thi s being, the nature of  the contract

bet ween t he consi gnor and the consignee in the present case
we have no hesitation in agreeing with the courts bel ow that

the property in the goods was still with the Factory when
the fire broke out on March 8, 1943. Therefore the ordinary
rule that it is the consignor who can sue will prevail here

because it is not proved that the consignor had parted wth
the property in the goods, even though the consignnents were
booked in the nane of the J. C Mlls. W are therefore of
opinion that the suit of the Factory was in view ‘of /these
ci rcunst ances nmmi nt ai nabl e.
As to the suit by Ishwara Nand, —he relies ~on t wo
ci rcunmstances in support of his right to maintainthe suit.
In the first place, he contended that he was the owner of
the goods and that was why the railway recei pt was endorsed
in his favour by the consignor though it was booked to
"sel f". In the second place, it was contended that as an
endorse to a docunent of title he was in any case -entitled
to maintain the suit. The trial court found on the evidence
that it had been proved satisfactorily that |shwara Nand
588
was the owner of the goods. It also held that” as an
endorse of a document of title he was entitled to sue.
These findings of the trial court on the evidence were
accepted by the Hi gh Court in these words : -
"It was not contended before us that the
finding arrived at by the | earned court bel ow
that the plaintiff had the right to sue was
wrong, nor could, in view of the overwhel m ng
evi dence, such an issue be raised. The
evi dence on the point has already been
carefully analysed by the court bel ow. We
accept the finding and confirmit. It was
also pointed out that |Ishwara Nand was the
endorsed consignee and in that capacity he had
in any case a right to bring the suit. The
correctness of this statenent was not
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chal | enged before us."
Thus there are concurrent findings of the two courts bel ow
that Ishwara Nand was the owner of the goods and that was

why the railway receipt was endorsed in his favour. In
these circunstances he is certainly entitled to maintain the
suit. The contention that the plaintiffs in the two suits
could not maintain them nust therefore be rejected.

Re. (ii).

The contention wunder this head is that five of t he
consi gnnents had been delivered to the J. C MIlls before
March 8, 1943 and therefore the railway was not responsible
for any |loss caused by the fire which broke out after the
consi gnnents had been delivered on March 6 and 7, 1943. It
was urged that it was the fault of the J. C MIls that it
did not renmpove the consignnments fromthe railway station by
March 7 and the liability for the loss due to fire on March
8 nmust remain on the J. C. MIls. The trial court had held
in favour of _the appellant wth respect to these five
consi gnnent s. But -~ the High Court reversed that finding
hol ding. that there was no real delivery on March 6 and 7,
t hough the delivery book had been signed on behalf of the J.
C. Mlls and the railway recei pts had been handed over to
the railway in token of delivery having been taken. It was
not disputed that the delivery book had been signed and the
railway recei pts had been delivered to the railway; but the
evidence was that /it was the practice at that railway
station, so far as the J. C. MIls was concerned, to sign
the delivery book and hand over the railway receipts and
give credit vouchers in respect of the freight of the
consi gnnent even before the goods had been unl oaded from

wagons. It appeared fromthe evidence that what  used to
happen was that as soon the wagons
589

arrived and they were identified as bei ng wagons contai ni ng
consi gnnents in favour of the J. C. MIls, the consignee,
nanely, the J. C MlIlls, used to  surrender the  railway
receipts., sign the delivery book and give credit /vouchers
in respect of the receipt of freight due even before the
goods were unl oaded from wagons. This practice was /proved
from the evidence of Har Prashad (D-W 6) who was the
Assistant Goods Clerk at Morar Road at the relevant tinme.
He was in-charge of making delivery of such goods, there
being no Goods Clerk there. He admtted that signature of
I shwara Nand as agent of the J. C. MIls was taken as soon
as the consignnments were received and identified by I|shwara
Nand wi t hout being unl oaded. He further adnmitted that there
had been no actual delivery to Ishwara Nand of t he
consi gnnents and this happened with respect toall the five
consi gnnent s. I shwara Nand signed the delivery book in
token of having received the delivery and surrendered the
railway receipts though when he did so the wagons-were not
even unl oaded. On this evidence the High Court held that it
could not be said that there was any effective delivery of
the goods to the J. C MIIs through Ishwara Nand, though
token delivery was nade i nasnmuch as the delivery book had
been signed and the railway receipts surrendered. It also
appears from the evidence of Har Prashad that before the
goods were actually renoved, |shwara Nand used to take the
perm ssion of Har Prashad to remove them This shows that
though there m ght be token delivery in the formof signing
the delivery book and surrendering the railway receipts,
actual delivery used to take place later and the renoval of
goods took place with the perm ssion of Har Prashad. On
this state of evidence the High Court was of the view that
the so-called delivery by signing delivery book and sur-
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rendering the railway receipts was no delivery at all for
till then the goods had not been unl oaded. The unl oadi ng of
goods is the duty of the railway and there can be no
delivery by the railway till the railway has unloaded the
goods. It is also clear fromthe evidence that even after
token delivery had been nade in the manner indicated above,
the consignee was not authorised to renove the goods from
the wagons and that it was the railway which unloaded the
wagons and it was thereafter that the consignee was
permitted to renpve such goods with his perm ssion as stated
by Har Prashad in his evidence. The High Court therefore
held that there was no clear evidence that delivery of goods
had been made over to the consignee in these cases. Further
there was no evidence to show that the consignee could
renove the goods fromthe wagons without further reference
to the railway, on the other hand it appeared that after
such token delivery perm ssion

590

of Har Prashad was taken for actual renoval of goods. There
fore, the H gh Court caneto the conclusion that rea
del i very had not been nade when the fire took place on March
8, for the goods were till then in wagons and the railway
was the only authority entitled to unload the sane. Ti |
they were unloaded by the railway, they must be in the
custody of the railway and no delivery could be said to have
taken place nerely by signing the -delivery book and
surrendering the railway receipts. W are of opinion that
on the evidence the view taken by the H gh Court is correct.
Though there was a token delivery as appears fromthe fact
that railway recei pts had been surrendered and the delivery
book had been signed, there was no real ~delivery by the
railway to the <consignee, for the goods had not been

unl oaded and were still under the control and custody of the
railway and Har Prashad’'s evidence is that his permssion
had still to be taken before the goods could be actually

renoved by the consignee. The contention that the delivery
had been nmde to the consignee before March 8, 1943 nust
therefore in the peculiar circunstances of this case fail

Re. (iii).

It is next contended that danages should have been ~ awar ded
at the rate of Rs. 38/- per bale which was tile contract
price between the factory and the J. C— Mlls. Thi s
contract was made in Novenber 1942. The contract price is
in our opinion no neasure of danages to be awarded in a case

like the present. It is well-settled that it is-the _market
price at the tine the damage occurred which is the measure
of damages to be awarded. It is not in dispute that the

trial court has calculated damages on the basis of the
market price prevalent on March 8. In these circunstances
this contention nust al so be rejected.

Re. (iv).

The next contention is that no interest could be awarded for
the period before the suit on the amount of damages decreed.
Legal position with respect to this is well-settled : " (see
Bengal Nagpur Railway Co. Limted v. Ruttanki Ranji —and
QO hers) (1). That decision of the Judicial Comittee was
relied upon by this Court in Seth Thawardas Pherumal v. The
Union of India(2). The sane view was expressed by this
Court in Union of India v. A L. Rallia Ram(3). In the
absence of any usage or contract, express or inplied, or of
any provision of lawto justify the award of interest, it is
not possible to award interest by way of damages. Also see
(1) 65 1.A 66.

(2) [1955] 2 S.C.R 48.

(3) [1964] 3 S.C. R 164.
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recent decision of this Court in Union of India v. Watkins
Mayer & Conpany(1l). 1In view of these decisions no interest
could be awarded for the period upto the date of the suit
and the decretal anobunt in the two suits will have to be
reduced by the amount of such interest awarded.

We now conme to the additional point raised in Ishwara Nand's
suit. It is wurged that Ishwara Nand's consignnment had
reached Morar Road Railway Station on February 23, 1943 and
I shwara Nand shoul d have taken delivery within three days
which is the period during which under the rules no wharfage
is charged. The responsibility of the railway is Linder s.
72 of the Indian Railways Act (No. 9 of 1890) and that
responsibility cannot be cut down by any rule. It nmay be
that the railway may not charge wharfage for three days and
it is expected that a consignee would take away the goods
within three days. It is however urged that the railway is
a carrier and its responsibility as a carrier must cone to
an end within a reasonable tine after the arrival of goods
at the ' destination, and thereafter there can be no
responsi bility whatsoever of the railway. It is further
urged that three days during which the railway keeps goods
wi t hout chargi ng wharfage shoul d be taken as reasonable tine
when its responsibility as a carrier ends; thereafter it has
no responsibility whatsoever. Under s. 7.2 of the Indian
Rai | ways Act, the responsibility of the railway admnistra-
tion for the |loss, destruction or deterioration of aninmals
or goods delivered to the administration to be carried by
railway is, subject to the other provisions of the Act, that
of a bailee wunder ss. 151,152 and 161 ~of the |Indian
Contract Act, (No. 9 of 1872). This responsibility in our
opi nion continues until termnated in accordance with ss. 55
and 56 of the Railways Act. The railway has framed rules in
this connection which | ay down that unclai ned goods are kept
at the railway station to which they are booked for a period
of not |ess than one nonth during which time the notice
prescri bed under s. 56 of the Railways Act is issued if the
owner of the goods or person entitled thereto is known: | f
delivery is not taken within this period, the unclainmed
goods are sent to the unclainmed goods office where if they
are not of dangerous, perishable or offensive character they
are retained in the possession of the railway. Thereafter
public sales by auction can be held of unclai med goods which
remain with the railway for over six nmonths. This beingthe
position under the rules so far as the application of ss. 55
and 56 is concerned, it follows that even though the res-
ponsibility of the railway as a carrier my cone'to an end
within

(1) C As. 43 & 44 of 1963 decided on March 10, 1965.
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a reasonable tinme after the goods have reached t he
destinationstation, its responsibility as a warehouseman
continues and that responsibility is also the sane as  that
of a bailee. Reference in this connection is nmade to
Chapman v. The Great Western Railway Conpany(1). In that
case what had happened was that certain goods had arrived on
March 24 and 25. On the norning of March 27, a fire
accidentally broke out and the goods were consumed by the
fire. The consignor then sued the railway as comon carrier

on the ground that liability still subsisted when the goods
were destroyed. The question in that case was whether the
l[iability of the railways was still as common carrier, on

March 27 or was that of warehousenen. The question was of
i mportance in English law, for a conmon carrier wunder the
English lawis an insurer and is liable for the |oss even
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though not arising fromany default on his part while a
war ehouseman was only |iable where there was want of proper
care. It was held that the liability as a common carrier
would come to end not immediately on the arrival of the
goods at the destination but sometinme must elapse between
the arrival of goods and its delivery. This interval how
ever nust be reasonable and it was held in that case that
reasonabl e tine had el apsed when the fire broke out on March
27 and therefore the railway's responsibility was not that
of a carrier but only as warehouseman. The position of |aw
in India is slightly different fromthat in England, for
here the railway is only a bailee in the absence of any
special contract and it is only when it is proved that the
railway did not take such care of the goods as a nman of
ordinary prudence would under sinilar circunstance take of
his own goods of the same bulk, quality and value as the
goods bailed, that the railway's responsibility arises. A
war ehouseman i s al so a bailee and therefore the railway wll
continue /'to be a warehousenman under the bailnment, even if
its responsibility as a carrier after the lapse of a
reasonable time after arrival of goods at the destination
comes to an end. But in both cases the responsibility in
India is the same, nanely, that of a bailee, and negligence
has to be proved. 1In viewof the rules to which we have
al r eady referred it is clear t hat the railway’s
responsibility as a warehouseman continues even iif its
responsibility as a carrier conmes to end after the | apse of
a reasonable tinme ‘after the arrival of 'goods at the
destination. The responsibility as a warehouseman can only
come to end in the manner provided by ss. 55 and 56 of the
Rai | ways Act and the Rul es which have been framed and to
which we have already referred as to the disposal of
uncl ai med goods. In the present case under the Rules the
goods had to remain at Morar

(1) (1880) 5Q B.D. 278.
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Road Railway Station for a period of one nonth after their
arrival there and |Ishwara Nand cane to take delivery of them
on March 10-well within that period. It may be that ‘as he
did not cone within three days he has to pay wharfage or
what is called denmurrage in railway parlance,” but the
responsibility of the railway as a warehouseman certainly
continued till March 10 when Ishwara Nand went to take
delivery of the goods. As it has been found that there had
been negligence within the neaning of ss. 151 and 152 of the
Indian Contract Act, the railway would be liable to make
good the | oss caused by the fire.

The appeals therefore fail with this nodification that the
decretal amount woul d be reduced by the anount of interest
awarded for the period before the date of each suit. The
rest of the decree will stand. The appellant will -pay the
respondents’ costs-one set of hearing fee. In CA 603/63
interest wll be calculated from6-8-62 in accordance wth
that order.

Appeal dism ssed and decree nodified.
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