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PETI TI ONER:
PATHUMVA & ANR

Vs.

RESPONDENT:
MUHAMVAD
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BENCH:
DUTT, MM (J)
BENCH

DUTT, MM (J)
KHALI D, V. (J)

Cl TATI ON
1986 SCR. (2) 731 1986 SCC (2) 585
1986 SCALE (1)603

ACT:

Revi sional jurisdiction of the H gh Court under section
401 of the Crimnal Procedure Code, 1973, scope of -
Reappreci ati on of /evidence and substituting its own view by
the H gh Court is inpermssible.

HEADNOTE:

In the Crimnal application filed by the appellants
under section 125 of the Code of Criminal Procedure, the
Trial Court on an appreciation of the evidence accepted the
defence of the respondent that the first appellant was not
his wife but held that the second appellant was his
illegitimate child and directed the paynent of Rs. 25 per
nmonth towards mai ntenance of (the child. Two /revision
petitions preferred by both the parties before the Keral a
H gh Court were heard together. Allowi ng the respondents’
petition and dismssing the appellants’ petition, the Court
held that the second appellant was not the child of the
respondent. Hence the appeals by special |eave.

Allowing Crimnal Appeal No. 462A/81 and disni ssing
Crl. Appeal No. 463/81, the Court,

N

HELD : 1. The Hi gh Court in its crimnal jurisdiction
under section 401 of the Code of Crimnal Procedure was not
justified in making a re-assessnent of the evidence and in
substituting its own view for that of the trial Judge on a
guestion of fact. The questions whether the appellant No. 1
was the married wife of the respondent and whether the
appellant No. 2 was the legitimate or illegitimate child of
the respondent are pre-emnently questions of fact. [733 F-
g

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal Nos.
462A- 463 of 1981.

Fromthe Judgnent and Order dated 21.10.1980 of the
Kerala High Court in Cl. RP. Nos. 188 and 204 of 1979.
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E.MS. Anam for the Appellants.

Neno for the Respondents.
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The Judgrment of the Court was delivered by

DUTT, J. These two appeals by special |eave have been
preferred by the appellants against the judgnent of the High
Court of Kerala dismissing the Criminal Revision Petition of
the appellants and allowing that of the respondent, both
arising out of a proceedi ng under section 125 of the Code of
Crimnal Procedure instituted by the appellants.

The appellants filed an application before the Judicia
Magi strate, First Cass, Pattanbi, under section 125 of the
Code of Crimnal Procedure. The said application was
nunbered as MC No. 5 of 1978. In the application, it was
all eged that the respondent narried the appellant No. 1,
Pat humma, 6 years ago as per Muslimrites and the respondent
resided with her as husband and wife. When she was carrying
two nmonths, she was taken to her father’'s house by the
respondent. Thereafter, the respondent |eft her there and
did not enquire about her. Subsequently, the respondent
di vorced her without, however, maki ng any paynent to her of
any Mahar ‘or ot her conpensation. It was further alleged that
the appellant No. 2 Sul ekha, a m nor daughter, was born out
of the wedlock. The appellants had  no nmeans of |ivelihood
and accordingly, they clainmed maintenance respectively at
the rate of Rs. 100 and Rs. 50 per nmonth from the
respondent. The application was opposed by the respondent.
The case of the respondent was that he never married the
appellant No. 1, and that the appellant No. 2 was not his
child, legitimate or illegitimte.

The | earned Magistrate by his order dated March 24,
1979 cane to the finding that the marriage of the respondent
with the appellant No. 1, as alleged, was not proved and, as
such, the appellant No. 1 was not the wfe of the
respondent. The |earned Magistrate, however, held that the
appel l ant  No. 2 was the illegitinmate child of the
respondent. In that view of the natter, the ' |earned
Magi strate directed the respondent to pay maintenance to the
appellant No. 2 at the rate of Rs. 25 per nonth fromthe
date of the application under section 125 Cr. P.C
733

Against the order of the learned Magistrate, the
appel lants filed a revision petition being Crimnal R P. No.
204 of 1979 before the High Court of Kerala in so far as it
refused the claimof the appellant No. 1 for nmaintenance.
The respondent also filed another petition being Crimna
R P. No. 188 of 1979 against the order of the |earned
Magi strate directing paynment of naintenance at the rate of
Rs. 25 per month to the appellant No. 2. Both the said
revision petitions were heard together by a |earned Singe
Judge of the High Court.

The | earned Judge by his judgnent dated Novenber 21
1980 upheld the finding of the |learned Magistrate that the
marriage of the respondent wth the appellant No.1 was not
proved and that, accordingly, the appellant No.1l was not the
wife of the respondent. So far as the order of the |earned
Magi strate directing paynment of mmintenance to the appellant
No.2, the mnor child of the appellant No.1l was concerned,
the |l earned Judge nade a re-assessment of the evidence and
cane to the finding that the appellant No.2, Sul ekha, was
not the illegitimate child of the respondent. Accordingly,
the |l earned Judge dismissed the revision petition of the
appel l ants being Crimnal RP. No. 204 of 1979 and al |l owed
that of the respondent being Crimnal R P. No. 188 of 1979.
The net result was that the order of the | earned Magi strate
all owi ng mai ntenance to the appellant No.2, was set aside
and the entire application of the appellants under section
125 . P.C stood di smssed.
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The questions whether the appellant No.1 was the
married wife of the respondent and whether the appellant
No.2 was the legitimte or illegitimte child of the
respondent, are pre-eninently questions of fact. The | earned
Magi strate after considering the evidence, as adduced by the
parties, held that the appellant No.1 was not the w fe of
the respondent. He further held on the basis of the evidence
on record that the appellant No.2 was the illegitimate child
of the respondent. W are afraid, the | earned Judge of the
H gh Court committed an error in making a re-assessment of
the evidence and coning to a finding that the appellant No.?2
was not the illegitimate child of the respondent. W have
oursel ves considered the evidence on record and we agree
with the |earned Magistrate, who had taken nmuch pains in
anal ysing the evidence, that the

734
appel l ant No.2 was- the illegitimate child of the respondent.
The High Court ~in its revisional jurisdiction was not

justified in -substituting its “own view for that of the
| ear ned Magi'strate on a question of fact.

For the reasons aforesaid,  we set aside the order of
the High Court in so far as it disallows the claimof the
appel  ant No. 2, Sul ekha, for maintenance as granted by the
| earned Magistrate and dism ss the  Crimnal Revision
Petition No.188 of /1979. Crim nal Appeal No. 462A of 1981 is
accordi ngly all owed.

The order of the H gh Court dismssing Crimna
Revision Petition No.204 of 1979 is affirned and the
Crimnal Appeal No. 463 of 1981 i's dism ssed.

There will be no order for costs in “either of the
appeal s.
The appellants are granted liberty to approach the

| earned Magistrate for the enhancenent of the anmount of
mai nt enance of the appellant No. 2.

Cr. A’ No. 462A/ 81 all owed.
S R CrA. No. 463/81 dism ssed.
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