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1. The present appeal is directed against the judgnent of
conviction and order of sentence of the Hi gh Court of Punjab
and Haryana at Chandigarh dated 30th of April, 2008, wherein
the High Court confirnmed the judgnent of the Trial Court dated
17th of May 1999, punishing the appellant in accordance with
| aw by awarding him sentence of rigorous inprisonnent for a
period of one year for the offence under Section 148 | ndian
Penal Code (hereinafter referred to as ‘IPC), rigorous
i mprisonment of two years and fine in the sum of Rs.1000/- for
the offence under Section 452 |PC and rigorous inprisonnment
for a period of six month for the offence under Section 323
IPC and Ilife inprisonment and fine of Rs. 2000/- for the
of fence under Section 302 |IPC and al so awarded punishnments in

default of paynment of fines for these offences.



2. W may refer to the facts of the case giving rise to
the present appeal. On 15.07.1997, Head Constable, Ram Rattan
(PW8) was performng his petrol duty at Sohna Road, Pal wal,
when at about 5 PM he received intimation (Ex.PE) from
Governnment Hospital, Palwal that three persons, nanely, Shiv
Ram Bima and Jai Kishan were lying injured in the casualty
ward of the said hospital. Upon receiving this information he
reached the hospital and net Dr. B.L. Chinpa (PW1) and asked
him whether the injured were in a fit state to nake
statenents. After the doctor declared the injured fit to nake
statenment at about 6.20 PM vide nedical opinion Ex.PE/1, he
recorded the statenent of Shiv Ram being Ex. PF. In his
statenment, Shiv Ram stated that he had a dispute with his
brot her Khem Chand over a residential house. Though, Khem
Chand only had a share in the property but he had maintained
his residence in the entire house. At about 2.00 PM on the
date of occurrence, his wife Orkali (PW 3) and daughters,
Bima (PW4) and Rachna were present in the house and at that
time the accused Khem Chand, Jai Ki shan, Jai Parkash, Jagdi sh,
Jai Bhagwan, sons of Khem Chand, his wife Raj Bala alongwith
Dhan Singh, Devinder and Rajakali, entered their house and
opened attack upon him and on his famly nenbers. Accused
Dhan Singh was holding an Iron Rod and he inflicted a bl ow
with the same on the head and left ear of Shiv Ram  Accused
Jai Kishan gave lathi blows on his back and accused Jai

Parkash also inflicted a lathi blow on fingers of his right



hand. Lathi blows were also given by Khem Chand and Rajkal i
on his hips and other parts of the body. Injuries were also
inflicted by lathi blows on Bima, who was |ater exam ned as
PW4. The injured persons raised hue and cry and people from
nearby started gathering, but by that tine, the accused
persons ran away from the spot and while |eaving, they also
threatened the injured persons that they would kill them on
the next available opportunity. After collecting the nedico-
| egal reports of Shiv Ram his wife Onkali and daughter Bim a,
the Investigating Oficer also took the endorsenent and
signatures of Onkali and Bima on the statenment of Shiv Ram
being Ex. PF/1. On the basis of this statenment, FIR No. 573
under Section 148, 452, 323 and 506 read with Section 149 |PC
was registered at about 6.15 PM on 15.07.1997 at Police
Station Cty, Palwal by Virender Singh, ASI (PW). The FIR

was exhi bited as PF/ 2.

3. The accused persons had caused injuries on the body of
the deceased as well as the injured by blunt weapons. Shi v
Ram was kept under observance in the hospital. The
I nvestigating Oficer prepared the rough site plan of the
pl ace of occurrence and recorded the statenent of w tnesses
under Section 161 of the Crimnal Procedure Code (hereinafter
refer to as “Cr.PC.) and the accused persons were taken into
cust ody. However, in the neanwhile, the condition of Shiv
Ram becane serious and he was referred to Safdarjung

Hospital, New Delhi, where he ultimately expired on 227 of



July, 1997 at about 7:30 AM ASI Sri N was (PW11), who
was then posted in Police Post, Safdarjung Hospital, New
Del hi, conducted the inquest proceedings vide Ex. PJ.
Thereafter, the body was sent for post-nortem which was
conducted by Dr. Chandra Kant (PWJ5) on 234 July, 1997. After
the death of Shiv Ram his son Praveen Kumar gave information
at Police Station CGty, Palwal about his death and Head
Const abl e Jagdi sh Chand (PW 7) converted the case into one
under Section 302 IPC and a special report Ex.PK was sent to
the Area Magistrate. After the case was registered under
Section 302, the investigation of the case was taken over from
Head Constable by SI/SHO Puran Chand, PW9 and all the accused
except Dhan Singh were re-arrested. Then the Investigating
Oficer recorded the statenment of various w tnesses. The
di scl osure statenments Ex. PMto Ex. PU were al so nade by accused
persons, which led to the recoveries of 7 lathis and 2 dandas
and seizure neno Ex. PV was prepared. After conpletion of the
i nvestigation, the chargsheet was filed under sections 148,
149, 323, 506, 452 and 302 |PC Since an offence under
Section 302 IPC is triable exclusively by the Court of
Sessions, the case was conmitted to that court. Al the nine
accused were then chargsheeted. Accused Dhan Singh was
declared as a proclainmed offender. He was taken into custody
on 18.12.1997. \Whereafter the supplenentary challan was filed
in the Court and both these cases, having arisen out of the

same incident, were clubbed together for trial. Upon



conpletion of prosecution evidence, the statenent of the
accused under Section 313 of C.P.C was recorded. Al the
accused declined to lead any evidence in their defence. The
| earned Sessions Judge, by a detailed judgnent dated 17th of
May 1999, recorded a finding that the head injury, which has
been attributed to accused Dhan Singh, was found sufficient to
cause death of Shiv Ram and his case falls under clause
‘thirdly’ of Section 300 IPC. The Trial Court recorded its
findings on the question of guilt as follows:

“As a result of ny aforesaid discussion , | conclude that the
accused Raj kali, Jai Kishan, Jagdi sh, Khem Chand, Jai Bhagwan,
Devender, Raj Bala, Jai Prakash and Balram have conmitted
of fences wunder sections 148, 452, 325 and 323 read wth
Section 149 | PC whereas the accused Dhan Singh has conmtted
of fences under sections 148, 452, 323 read with section 149
| PC and section 302 IPC. | hold themguilty accordingly. Now
for hearing these accused on the quantum of sentence to cone

up on 17.5.1999.”

XXXX XXXX XXXX

4. The judgnment of the Court of Session was only
gquesti oned by Dhan Singh unsuccessfully before the H gh Court.
The Hi gh Court vide its judgnent dated 30t" of April, 2008 held
that the death was a direct result of the inpact of injuries
attributable to the appellant by relying upon the statenent of
PW 5 and declined to interfere with the conviction and
sentence of the appellant, thus giving rise to the filing of
the present appeal. The appeal has been preferred only by
accused Dhan Singh. QG her accused did not challenge the

judgnment of the Trial Court.



5. Having noticed the conplete facts necessary for
determ ning the question raised in the present appeal, now we
shall proceed to discuss the different legal and factua

subm ssi ons nade by the appellants before this Court.

6. Dying declaration:- The |earned Counsel appearing for

the appellant has vehenently argued that the statenent in
question (Ex.PF/ 1) cannot be relied upon as dying declaration
of deceased Shiv Ramin the facts of the case. In any case,
Head Constable Ram Rattan could not have recorded the dying
declaration and as per established practice it has to be
recorded by a conpetent Magistrate and the prosecution having
failed to place any explanation on record as to why the
statement was recorded by Head Constable Ram Rattan,
therefore, the said statenent would be inadmssible in
evidence and it could not be nmade the basis of conviction of
the appellant. The counsel has al so placed reliance upon the
judgnments of this Court in Dalip Singh v. State of Punjab
[(1979) 4 SCC 332)], Cherlopalli Chelimnabi Sahed v. State of
A P. [(2003) 2 SCC 571)], State (Delhi Admnistration) v.
Laxman Kumar [(1985) 4 SCC 476)] and Kanti Lal v. State of
Raj ast han [(2004) 10 SCC 113). It is obvious from the above
narrated facts that this was not a case which, to begin with
has been registered under Section 302 |PC The FIR was
regi stered under Sections 148, 452, 323 and 506 read wth

Section 149 |1 PC, which could not be investigated by a Police



Oficer of the rank of Head Constabl e. This fact is not iIn

di spute before us.

7. The Head Constable had received intimation from the
hospital and had gone to the hospital where he cane to know
about the kind of injuries which have been inflicted upon the
three injured persons. Dr. B.L. Chinpa (PW1) had recorded an
endorsenent on Ex. PE 1 that in his opinion, Shiv Ramwas fit
to make a statenent and that the statenent of the injured was
read over to himand after he found the statement as correct,
his signatures were obtained on the statenent which were duly
signed even by the children of the deceased. After his death
on 22 of July 1997, the FIR was converted to that wunder
Section 302 |PC anbngst other sections and the investigation
was conducted accordingly by the officer conpetent in
accordance with |law to conduct such an investigation. It is
not a case where no explanation whatsoever has been rendered
by the prosecution. It is in evidence that the condition of
the deceased was worsening at Governnment Hospital, Palwal,
therefore, he was shifted to Safdarjung Hopsital, New Del hi,
where he died. The information of the death of deceased was
given by his son Praveen Kumar at the Police Station GCty,
Pal wal . Mere fact that the doctor had declared Shiv Ram fit
to make a statenent does not nean that there was no em nent
danger of death to his life. In fact, he died within couple of
days. The learned Trial Court had al so noticed these facts as

well as the fact that Shiv Ram had specifically stated the



role that was attributable to different accused persons. H's
statenment, in the form of dying declaration, was clear and
unanbi guous about the role of Dhan Singh. Hi s statement was
fully corrobor at ed by medi cal evi dence. I n t hese
ci rcunstances, the appellant can hardly take any advantage in
this regard. In the case of Dalip Singh (supra), this Court
held that the dying declaration recorded by Police Oficer
during course of investigation is adm ssible under Section 32
of the Indian Evidence Act (for short the “Act’). In view of
the exception provided in sub-section 2 of Section 162
C.P.C., it is better to |eave such dying declaration out of
consi deration, until and unless the prosecution satisfies the
Court, as to why it was not recorded by the Magistrate or by a
doctor. W may note that the provisions of Section 32 of the
Act, by thenselves, do not mandatorily require that dying
decl aration has to be recorded by any designated or particul ar
per son. The investigating agency has to keep in mnd the
provi sions of Section 32 of the Act read with Section 162 (2)
of the &.P.C. as well as the settled principle of |aw and act
in accordance with the established practice while recording
the dying declaration. It is nore because of devel opnent of
| aw t hr ough pronouncenent of Court’s judgenent that guidelines
for recording of dying declarations have been settled.
Despite their being no mandate, it is normally accepted that
such declaration would be recorded by a Mugistrate or by a

Doctor to elimnate the chances of any doubt or false



i nplication by the prosecution during investigation. In terns
of Section 32 (1) of the Act, the statenent nmade by the person
as to the cause of his death or to such circunstances, are
adm ssi bl e. There is no doubt on facts of the present case
that statement of Shiv Ram deceased was recorded only after
he was declared fit to make the statement by the concerned
doctor. The dying declaration was endorsed by none other than
the closest relation of the deceased person present at the
relevant tinme. The FIR itself was registered on the statenent
of Shiv Ram which was recorded by the Head Constable, who was
conpetent to do so at the relevant tine. W are unable to
find any legal infirmty in the admssibility of such
statenment per se in the facts and circunstances of the present
case. In the case of Cherlopalli Chelimnabi Sahed (supra),
this Court clearly stated that it is not absolutely mandatory
that in every case, dying declaration ought to be recorded
only by a Magistrate and it depends on the facts and
ci rcunstances of the case. \Wien there was no em nent danger
to life of the deceased, preferably the statenent should be
recorded by the Magistrate. The judgnent of that case cannot
be of nuch assistance to the appellant. In the case of
Kantilal (supra), the other judgnent relied upon by appellant,
this Court was, primarily concerned with the facts where the
condition of the deceased to nmke a statement was not
satisfactorily recorded by the concerned persons. In that

case, the Court held that adm ssibility of dying declaration



as to any of the circunstances which resulted in death nust
have sone <close and proximate relation wth the actua
occurrence and such proximty would depend upon the
ci rcunstances of each case. The dying declaration should be
voluntary and should not be a pronpted one. The physical as
well as nmental fitness of the maker has to be proved by the
prosecution to the satisfaction of the Court. In that case
the doctor had neither made any endorsenent nor had issued any
certificate that the deceased was fit to make a statenent. It
is certainly not the case here. Here the Doctor had not only
I ssued a certificate but also had expressed his opinion as is
clear from Ex. PFl. Thus, this case also has no application

to the facts of the case in hand.

8. Appreciation of evidence:- It is argued that the

judgnments of the Courts under appeal are liable to be set
aside as their findings are based on no evidence and are
perverse. The son of the deceased and his daughter Rachna
have not been exam ned as a Ww tness. No i ndependent w t ness
was exam ned and no definite role has been attributed to any

of the accused and, as such, the accused were entitled to

acquittal. This contention, to say the least, is w thout any
nmerit and substance. Firstly, it is clear from the record
that there was a dispute between two brothers. After the

death of Shiv Ram it appears that the famly had resol ved
their dispute and the prosecution gave a satisfactory

explanation on record that Praveen and Rachna were not

10



exam ned by the prosecution as they were won over by the
accused. Both the famly nenbers of the deceased did not
support the case of prosecution and were declared hostile.
Keeping in view the statenent of famly nenbers, other
W tnesses, doctor’s statenent and nedico-legal report as
relevant, it was felt by the Investigating Oficer not to
exam ne the other two famly nenbers. The statenent of Shiv
Ram was cl ear and satisfactory. PW3 and PW4 did not support
the case of the prosecution and were declared hostile. But ,
that by itself, would not denplish the case of the
prosecution. The Court has also to keep in mnd that no such
persons are pernmtted to defeat the course of justice and if
sufficient evidence exists and the prosecution has been able
to establish its case beyond any reasonable doubt, the Court
shoul d punish the guilty irrespective of the fact that sone
W t nesses have turned hostile. The dying declaration of Shiv
Ram clinches the entire issue when read wth the statenent of
the doctor and his nedico-legal report Ex. PA where injuries

upon the deceased have been detail ed as under: -

1. A lacerated wound on the right parietal region 5
X 2.5 cm into skin deep with irregular nmargins
and fresh bl eedi ng.

2. A lacerated would on the left eye-brow 0.5 x 0.25
cm into skin deep with irregular margins and
fresh bl eedi ng.

3. A lacerated would on the anterior side of the
left pinna 0.50 x 0.25 cm into skin deep wth
i rregul ar margi ns and fresh bl eedi ng.

11



4. A contusion on the left side of the face 1 cm
anterior to the left ear 5 x 4 cm and reddish in
col our.

5. A lacerated would on the dorsal surface of right
ring finger 2 x 0.25 cminto skin deep with fresh
bl eedi ng.

6. A contusion over the left scapular region
nmeasuring 6 x 2 cmin size and red in col our.

7. A contusion over the right scapular region
nmeasuring 5 x 2 cmin size and red in col our.

8. A contusion on the posterior side of the chest 1
cm bel ow the scapul ar margins. It nmeasures 5 x 2
cmand was in red col our.

9. A contusion over the posterior side of the left
wist joint neasuring 4 x 3 cm and reddish in
col our.

10. A contusion over the anterior side of the left
thigh in its lower third nmeasuring 4 x 2 cm and
reddi sh in col our.”

9. There was no reason for Shiv Ram to make a false
statenent, on the contrary. Despite the fact that he was
seriously injured with a very strong blow on his head by the
iron rod, he was able to specify role of each accused in the
occurrence. As per the statenent of PW, w fe and daughter of
deceased Shiv Ram nanely, Onkali and Bima had received
injuries, which fully supported the case of the prosecution.
It was a case where head injury proved to be fatal leading to
the death of Shiv Ram The injuries suffered by Onkali and
Bima, as per the statenent of other w tnesses including the

I nvestigating Oficer, have been received during the course of

occurrence and in the house of Shiv Ram There was no

12



occasion for Shiv Ram to falsely inplicate any person,
particularly, his brothers and Dhan Singh, in the present
case. The injuries suffered by the deceased are fully
corroborated by the statenent of PW1. There was no reason or
justification before the Court, not to believe these w tnesses
and the nedico legal report. Merely, because the nenbers of
the famly of the deceased wanted to state incorrectly before
the Court, it would not give any advantage to the appellant,
as prosecution has been able to bring home the guilt of the
accused with cogent and proper evidence. Thus, for these
reasons, we do not find any nerit in the challenge to the

findings recorded in the inpugned judgnent.

The conviction ought to be under Section 304 Part Il of |1PC

and not under Section 302 of |1PC

10. The counsel for the appellants has placed reliance
upon the case of Jagriti Devi v. State of H P. [(2009) 14 SCC
771], where this Court had permtted to alter the offence of
302 IPC to 304 Part Il IPC while recording the finding that
the khukri used in the comm ssion of offence was kept by the
deceased under her pillow, while she was sleeping in the
veranda outside the house. Cearly, there was no intention on
the part of the accused to kill the deceased. In the Case of
@urmukh Singh v. State of Haryana [(2009) 15 SCC 635], there
was a single lathi blow on the spur of the nonment resulting in
death of the deceased and Court permtted altering of the

of fence. There cannot be any dispute to the principles stated

13



in the judgnents relied upon on behalf of the appellant. But
equally true is that there cannot be any straightjacket
formul a which can be universally applied to all cases of this
kind. It wll always depend upon the facts and circunstances
of each case. In the present case, there is no evidence to
show that the appellant and other persons had gone to the
house of Shiv Ramwi th the intention to kill him In fact, it
was a famly dispute with regard to property. They had gone
equi pped with lathi and Dhan Singh was carrying an iron rod.
He had given one blow on the head of the deceased and there
was no intention to kill the deceased which is obvious from
the fact that a case under Section 323 of the IPC was
regi stered at the very outset and Head Constable, Ram Rattan
had consulted PW 1 who had declared the condition of the
deceased to be stable as well as certified that he was in a
fit state of mnd to make statenent, which ultimtely becane
the dying declaration. From the collective analysis and
exam nation of the evidence on record, it appears that the
appel lant had no intention to kill the deceased and did not
give him a blow with the intention to kill or wth the

know edge that it was |ikely to cause death.

11. For these circunstances and in line with the judgnents
afore referred, we are of the considered view that the offence
of the appellant could be altered from Section 302 to Section
304 Part Il of the IPC Consequently, we hold the appellant

guilty of offence under Section 304 Part Il and award him

14



rigorous inprisonment for a period of 10 years with fine of
Rs. 20,000/-. In default of paynent of fine the accused shal

undergo rigorous inprisonnment for a period of six nonths.

12. The appeal stands di sposed off in the above terns.

................ J.
[DR. B.S. CHAUHAN]

................ J.
[ SWATANTER KUMAR ]
New Del hi
July 22, 2010
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