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The respondents herein are owners of distilleries. R ght to
manuf acture various categories of |Indian Made Foreign Liquor within the
meani ng of the provisions of the Utar Pradesh Excise Act, 1910, as
amended in 1950, (for short, 'the Act) has been granted to themby the State
of Uttar Pradesh. They have been granted licence for nmanufacturing potable
liquor. They indisputably have been paying excise duty in terns of the
provi sions of the Act.

The State of Uttar Pradesh on or about 03.02.2001 all egedly adopted

a policy decision for the excise year 2001-02 which conmenced from

01.04.2001 to the effect that the distilleries had to obtain and affix security
hol ograns i ssued by the department to prevent evasion of duty and

smuggl ing of liquor. The Excise Conm ssioner issued a circular on

21.02. 2001 providing that every distillery would receive hologranms fromhis

of fice, wherefor plants had been established. Anot her circular letter was

i ssued .on 24.03.2001 directing that hol ograns on bottles, pouches and canes
woul d be affixed by the distilleries. The excise duty was payable on the
bottl es, ‘pouches and canes etc. on which hol ograns had been affi xed.

Di fferent kinds of hol ograms had been provided for different sizes of
bottl es/ pouches, for different quantities and qualities of liquor. Procedures
to be foll owed for obtaining the said hol ograns, transporting etc. thereof by
the distilleries were also provided. It was provided that the distilleries would
be entitled to receive holograns fromthe incharge excise inspector on day-
to-day basis and a register was required to be naintained as regards the stock
of the hol ograms issued, the nunber of hol ograns wasted and the cl osing

stock thereof. The excise duty was to be deposited before issuance of

bottl es, pouches and canes affixed with hol ogranms. Furthernore, the excise
duty was to be chargeable on the wasted hol ogramns, which would be

destroyed under the orders of the Exci se Comn ssioner

A new policy of execution of indemmity bonds in the prescribed form

in Form PD-16-A was directed to beissued by circular |letter dated

08.11. 2001, whereby and whereunder, the distilleries were nade thensel ves
responsi ble for indemifying the State for any | oss of excise duty or such

ot her paynent awarded as conpensation or damages by any court of |aw or
tribunal or Comm ssioner. The said circular letter further provided that

hol ograns which were returned to the excise departnment as danaged or

wast ed and verified by the Authorized Conmmittee would not be ‘exigible to
any excise duty. However, if the wasted hol ograns were not produced for
verification, the same shall be presuned to have been misusedas a result
whereof the distilleries would be |liable to pay excise duty on the quantity of
i quor which could have been charged, if the hol ograns had not been wasted
and the distilleries were made liable to conpensate the State for the loss of
duty on the quantity of |iquor which could have been i ssued under the

m ssing security hol ogranmns.

On or about 19.11.2001, the Excise Conmi ssioner issued a

clarification that in case any loss is caused to the security hol ograms during
transit, the distilleries would be liable to conpensate the Governor for | oss
of alleged duty on the quantity of the liquor, which could have been issued
under the |ost security hol ograns.

An Aut horized Conmittee cane to be appointed by the Excise

Conmi ssi oner, which visited the premi ses of the distillery of the
respondents between 15.07.2001 to 20.07.2004. Before the said Commttee
all the wasted hol ograns were allegedly not produced. A statenent was
prepared by the said Conmittee showi ng the nunber of hol ograns found to
have been wast ed/ damaged but the serial nunber could not be read and
categori zed as nmissing holograns. The respondents were directed to deposit
the excise duty on the quantities nentioned in the said hol ograns.

The wit petitions were filed by the respondents herein before the
Al | ahabad Hi gh Court questioning the legality of the said circul ar dated
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03.02.2001 as also the circulars dated 21.02.2001, 24.02.2001, 16.06.2001,
29.10. 2001, 08.11.2001 and 19.11.2001 issued by the Exci se Comi ssi oner
inter alia, on the ground that no presunption could be raised that wasted
security hol ograms which could be produced for verification before the
Aut hori zed Conmittee woul d be deermed to have been nmisused. By reason

of the impugned judgnent, the said wit petitions have been all owed.

The State is, thus, before us.

The High Court in passing the inmpugned judgnent, inter alia, opined
(i) that the duty cannot be charged on the basis of |oss of hol ograns, as
exci se duty was payable in terns of the notification issued under Section 29
of the Act; and (ii) no notification having been issued, excise duty denanded
only on the basis of the circulars issued by the Excise Conm ssi oner on
account of hol ogranms, is bad.in |aw.

M. Rakesh Dwi vedi, the |earned Senior Counsel appearing on behalf
of the Appellant, submitted that by reason of the circular letters issued by the
Exci se Comm ssioner-only effect ' was given to the rules frane by the State
dated 19.03.2001.

Qur attention, in this connection, has been drawn to the i ndemity

bond as prescribed in"FormNo. PD-16-A in terms whereof the distillers had
undertaken to pay such ampunt of damages in case of |oss or ni splacenent

of the hol ogranms, which would be equal to the anpunt of excise duty

i nvol ved in such mssing holograns. Qur attention, in this behalf, has also
been drawn to a rule made on 23.01.2004, in ternms whereof a sinlar
provi si on had been i nserted.

M. Dwi vedi urged that the regul atory nmeasures havi ng been taken by

the Exci se Comm ssioner so as-to prevent evasion of paynent of excise

duty, no notification was required to be issued nor any rule was required to
be framed. The Act, whenever any such notification is required to be

i ssued, M. Dwivedi would contend, ~ provides for the sane and, thus,
notifications were not required to be issued.

M Ashok H. Desai, the | earned Senior Counsel appearing on behalf

of the respondents, on the other hand, subnmitted that the object sought to be
achi eved being | evy of additional excise duty, it was obligatory on the part

of the State to issue an appropriate notification in terns of Section 29 of the

Act. It was submitted that excise duty was payable on actual quantity of
i quor manufactured and not on notional quantity thereof. Furthernmore a
duty cannot be levied by incorporating a condition inthe licence. It was

furthernore contended that the power of the Excise Comm ssioner to issue
direction being limted, and inposition of-duty-is within the exclusive
domain of the State, the same nust be effected by way of a notification and
not by way of a circul ar.

Before we advert to the rival contentions of the parties, as noticed
herei nbefore, we may take note of certain provisions of the Act.

"Excisable articles’ has been defined in Section 3(22a) to mean : (a)
any al coholic liquor for human consunption; or (b) any intoxicating drug.

Section 18 provides for establishnent or licensing of distilleries and

war ehouses. A licence therefor is to be issued on such condition as the State
Covernment deens fit to inpose as regards the construction and working of

a distillery or brewery or nmanufacturer

Section 19 provides for rempval of intoxicants fromdistillery, etc.

The power to levy duty on excisable articles is provided for under Section 28
of the Act. Section 29 of the Act |ays down the nanner in which the duty is
to be levied, mandating that for the said purpose a notification should be
issued in ternms whereof directions as enunerated in the clauses nentioned
therein should be made. Section 31 provides for the fornms and conditions of
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licences on the terns nmentioned therein. In terns of Section 41 of the Act,
the Exci se Conm ssioner nay make rul es.

I ndi sputably, the rules in ternms of the said provisions providing for

i ssuance of such hol ograms have been made for the first time in 2004.

Pursuant to or in furtherance of such rule maki ng power, however, rules

have been franed. |Indisputably, in terns of the said rules, nmanufacture,
processing, distribution, and paynent of excise duty, transport etc. are

regul at ed. Rul e 715 provides for accounts to be kept by distillers. Rule 716
provi des that such accounts would be open to inspection at all times by the
of ficer-in-charge and all superior officers. Rule 719 enpowers the Excise
Conmi ssioner to appoint officer to the charge of distilleries, in the follow ng
terms :

"719. Excise Conm ssioner to appoint officer to the
charge of distilleries. \026 The Exci se Comm ssioner will
appoi nt such officers of the Excise Department as he may
see fit-'to the charge of distilleries. The pay of such
of ficers, wll be met by Governnent provided that when
the annual establishment charges exceed the sumof tota
of 10 per cent-of the dutyleviable on the issues nade
fromthe distillery to districts in the State, plus 60 per
cent, of the export duty |levied on the export of |iquor
during the year, thi's excess shall be realized fromthe
distillers."

Instructions for maintaining forms and registers are also provided in
Rul es 815 and 821, which read as under

"815. Ceneral rules to be observed.- The prescribed

regi sters and forms of accounts are not to be deviated
fromor added to w thout the special orders of the Excise
Conmi ssioner. All fractions of gallons and of degree of
strength are to be shown to the nearest first point of
decimals. To preserve uniformty, the system of
increasing the first figures of decimls by one when the
second is 5 or nore should be adopted in proof
conver si ons.

Overwriting and erasures are forbidden; any necessary
corrections nust be clearly made and nust be initial ed.”

"821. Distillers declaration of wash Form P.D. 8. -
Distillers must thoroughly dissolve the saccharine
material s used by them when they set up the wash; and
declare in FormP.D. 8 the kind and quantity of [ materia
used, the actual saccharonetric gravity corrected for
temperature before fermentati on comenced and the

total quantity for wash nade."

No controversy has been rai sed on behalf of the appellant that in the

event it be held, as has been done by the Hi gh Court, that by reason of the
said circular letters excise duty sought to be levied, the sane woul d be bad
in |aw.

The submission of M. Dwi vedi, however, as noticed hereinbefore,

was that it was done with a viewto obviate the difficulties faced by the
distillers and for the purpose of preventing evasion of paynent of excise

duty by way of regulatory nmeasure. The rule nmade by way of notification

dated 19.03.2001 is not applicable to the distillers. It is only applicable to
whol esal e shops. The provisions of the said rules cannot be nade applicable

to the distillers, as the rules for the whol esal e shops and distillers stand on
di fferent footings.
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M. Dwivedi, in our opinion, 1is not correct in contending that the

circular letters referred to hereinbefore, were issued only with a viewto
obviate the difficulties faced by the distillers for inplenmentation of matters
relating to issuance of hol ograms, as provided for in the rules. M. Dw ved
was al so not correct in relying upon the indemity bond purported to have

been executed by the appellant in terns whereof the |icensees agreed to keep
the State indemified for the | oss of security of hol ograms, inasmuch as the

i ndermi ty bonds were executed after the period in question, 2004 Rules to

whi ch our attention has al so been drawn are al so indi sputably not applicable.

Qur attention has al so been drawn to the |icences granted in favour of

the distillers which allegedly contained clauses relating to paynent of duty,
in case of danages or shortages of security holograms by the licensees in
their personal capacity: The icence, to which our attention has been drawn
by the appellant, was issued on or about 01.04.2004 i.e. after the coming into
force of the 2004 Rul es.

The State indisputably is entitled to take recourse to such neasures as

it may think necessary, witha viewto prevent evasion of paynent of excise
duty or for the purpose of preventing adulteration etc. The State does not
say that prevention of adulteration was the purpose for which the said
circular letters wereissued. W have noticed hereinbefore that during the
period in question, there did not exist any rules. No notification was al so
i ssued by the State. The licence did not contain any clause relating to
paynment of excise duty either by way of penalty or danmages for |oss and/or
danage caused to the security holograms.” In-the circular letter dated
03.02.2001, it was, inter alia, provided

" 7. The main revenue is of Excise duty. ~Therefore,
the license fee should be so determ ned that on the
basi s of consunption a substantial increase in

Revenue is achieved in the next year

8. In order to check the evasion of excise duty and
smuggl i ng of excise, a serialized/hol ographic

sticker is to be provided for use/on the bottles of

i quor and the conveni ence issue of |iquor after

paynment of due excise duty is nade."

The said circular letter, therefore, did not provide for any penal. cl ause
or a clause requiring the licensee to pay any damages. It nerely provides for
the manner in which the purported evasi on of excise duty was sought to be
prevented. By circular letter dated 21.02.2001, the distilleries were advised
to arrange application machine in every distillery for affixing security

hol ograns on bottles etc. It specified the price of such holograms. It,
however, provides that w thout affixing the security hol ograns and payi ng
the excise duty liquor for human consunption will not be issued. A letter

was i ssued by the Excise Comm ssion where again enphasis has been'laid

on the purpose for which the security hol ograms were to be affixed on

bottles etc. nanely, to secure Government revenue or to inpose restriction

on the sale of illegal liquor. By reason of circular letter dated 24.03.2001, a
detail ed procedure has been laid down in regard to issuance of such

hol ograns, relevant clauses whereof are as under

"1, \ 005These security holograns are to be affixed on
bottl es, pouches and canes at the |evel of
Distilleries/Breweries/Vintineries/foreign |iquor

bond (BWFL 2/2A/ 2B) which shall be concl usive

proof of the fact that liquor contained in it is

manuf actured by a legally authorized unit as per

standard norns. Accordingly a safe and secure
transportation, storage possession and custody is
essential so that unsocial elenents and |iquor
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smuggl ers may not illegally catch hold of such
hol ograns and the Governnment Revenue as well as
the safety of public health may be secured.

5. The supply of security hol ograns shall be made
only to such authorized representative of
Distillery/Breweries/Vintinery/license hol ders of
Foreign |Iiquor bond whose signatures have been
attested in the indent formby the officer incharge
of the Distillery/Brewery/Vintinery/license hol der
of foreign liquor bond and a photo identity card
jointly signed by the officer incharge of the
Distillery / Brewery / Vintinery / license hol der of
foreign liquor bond and the incharge of the
indenting unit. Such an identity card had to be
produced before the officer incharge (hol ogram

Exci se Headquarter Al | ahabad at-the time of issue

of security hol ograns.”

10. The Distillery / Brevery / Vintinery / license
hol ders of foreign |iquor bond shall as per their
requi rement obtain the security hol ograms from

the of ficer incharge (Excise) of the concerned unit
and their daily receipt shortage, use, wastage etc.
shal |l be recorded in the prescribed register HG 6.
The wasted security holograns during its use by

the concerned unit ‘shall be kept safein an envel op
and the code nunber nentioned on such hol ogram
shall be recorded in the register and a fortnightly
statenent of wastage of such hol ograns shall be
nmade avail abl e through officer incharge of the
concerned unit to the officer incharge (holograns)
headquarter at All ahabad.

11. The work of destroying the wasted hol ogranms by
burning them shall be done on a quarterly basis,
after verification of wastage of such hol ograns by
the of ficer incharge (Excise) of the concerned unit
and after the approval of the Excise Conm ssioner
and in the presence of Deputy Comi ssioner

Exci se of the charge, officer incharge (Excise) of
the unit an officer nom nated by the Excise
Conmi ssi oner and the Manager of the concerned

unit. A report to this effect shall be forwarded to
the officer incharge (Hol ograns) to headquarters.

12. After the receipt of the hologranms fromthe officer
i ncharge (Excise) of the unit, the concerned unit

shal | be responsible for the safety, storage, use etc.

of such holograns and its daily record shall be

kept by the concerned unit in a register HG6 and

they shall be totally responsible to conpensate any

| oss in revenue as a consequence of such wastage

of hol ograns.

13. \ 005For any misuse of security hologranms or for not
af fixing the proper hol ogram as per classification

of the liquor resulting in any loss to the revenue

the concerned unit shall be totally responsible.™

A presunption can be raised only by law. 'Conclusive proof’ is also
within the real mof Evidence Act.
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Al t hough by way of regulatory neasures directions nay be issued in

regard to the nmi ntenance of register in such a manner in which the wasted
hol ograns were to be maintained; but by reason of an executive fiat, a unit
cannot be nmade responsible to conpensate any loss to the revenue as a
consequence of such wastage of such hol ograns. Furthernore making the
concerned unit totally responsible for any m suse of security hol ogranms or
for not affixing the proper hol ogram as per classification of the Iiquor nust
result in loss to the revenue.

We may notice the difference between the rules and the conditions of

i cence which came to be inposed as regard i ssuance and use of security
hol ograns and the provisions contained in the inpugned circular letters.
The circular dated 19.03.2001 categorically provided for paynent in
advance of exci se.

We have noticed hereinbefore that the contention of M. Dw vedi

that the circular letters have been issued to the benefit of the respondent
distilleries was wholly incorrect. The said rules were not applicable at al
and the question of giving any relaxation fromthe rigours thereof did not
and could not arise. The distillers were asked to execute bonds. Such
bonds had been executed i n"November 2001, which is beyond the period in
qguestion. Only in terms of such indemity bonds, the concept of paynment of
damages and that too in the formof |iquidated danages, was evol ved. The
position came to be clarified only by the rules framed by the State on

23.01. 2004 wherein/it was stated

"6(c) The licensee shall subnmit the Security

Hol ogr am Hol ogr aphi.c ‘Shrink Sl eevesin tact received

fromthe approved supplier wth Hologram Renoval  pass

to officer in charge of the distillery. 1In case of shortage
in Security Hol ogranf Holographic Shrink Sleeves the

Iicensee shall be liable to deposit the excise duty

i nvol ved in the m ssing Hol ogram Hol ographi-c Shrink

Sl eeves. "

Thus, by reason of the circular |letter, the concept of paynent of
danages neasured in terns of the excise duty had not been conceptualized.

The legislative field in regard to levy of excise duty is covered by
Entry 51, List Il of the Seventh Schedul e of the Constitution of India. It may
be true that the resort to regulatory nmeasures can be taken by the State, but
the sanme nust be done in the nmanner |aid down under the Act. A provision
whi ch confers powers upon a statutory authority in terns whereof a penalty
is to be inposed, damages are to be paid for non paynent of excise duty, in
our opinin, nust be done through a valid subordinate | egislation and not by
way of issuance of a circular letter.

In Bimal Chandra Banerjee v. State of Madhya Pradesh etc. [(1970) 2
SCC 467], this Court clearly laid down :

"Neither Section 25 nor Section 26 nor Section 27 nor
Section 62(1) or clauses (d) and (h) of Section 62(2)
enpower the rul e-nmaking authority viz. the State

CGovernment to |l evy tax on excisable articles which have

not been either inmported, exported, transported,

manuf actured, cultivated or collected under any licence
granted under Section 13 or manufactured in any

distillery established or any distillery or brewery |icensed
under the Act. The Legislature has |evied excise duty

only on those articles which come within the scope of
Section 25. The rul e-nmaking authority has not been

conferred with any power to levy duty on any articles

which do not fall within the scope of Section 25.

Therefore it is not necessary to consider whether any

such power can be conferred on that authority. Quite
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clearly the State Government purported to |levy duty on
iquor which the contractors failed to lift. In so doing it
was attenpting to exercise a power which it did not
possess. "

The sai d decision has been foll owed in Exci se Comm ssioner, U. P.
Al | ahabad and Ot hers v. Ram Kumar and Qthers [(1976) 3 SCC 540],
wherein this Court stated the lawin the followi ng terns

"The conmon question of |aw that arises for

determ nation in all these appeals is whether the
condition incorporated in the licences of the respondents
that they would lift the fixed mnimumquantity of |iquor
and sell the sane at their allotted shops and in case of
their default or failure to do so, they would be liable to
pay compensation equal to the anpbunt of the excise duty

l eviable on the unlifted quantity is valid and enforceabl e.
This point is nolonger res integra. In Biml Chandra
Banerjee v. State of Madhya Pradeshl this Court held
that:

"No tax can be i nposed by any bye-law or rule or
regul ati on unl ess the statute under which the

subordinate | egislation is nade specially authorises

the inposition. In the present case, the Legislature has
| evi ed excise duty /or countervailing duty on the

exci sable articles which have been either inported,
exported, transported, manufactured, cultivated or
col l ected under any licence granted under Section 13,

or manufactured in any distillery or brewery

established or |icensed under the Act; and the State
Government has not been enpowered to | evy any

duty on liquor which the contractors failed to lift.
Therefore, the State Governnent was exercising a

power which it did not possess and hence the rule

i mposi ng the condition in the licences and the demand
notices are invalid."

In State of U P. and Gthers v. Mdi Distillery and G hers [(1995] 5
SCC 753], this Court opined

"M Sehgal submitted, in the alternative, that if it was
the ultimate beverage which al one was exigible, the
process of determ ning the wastage and | evyi ng excise
duty thereon was only regul atory and, therefore,

perm ssible. W are here concerned with the demand of

the State for excise duty. The power of the State to
demand excise duty is limted in the manner

af orementi oned. The demand for excise duty is not a

regul atory nmeasure. The power of the State to | evy excise
duty cannot be expanded with reference to its power to
regul ate manufacture. W are not required to and do not
express any opinion in regard to the power of the State to
regul ate the manufacture of alcoholic liquors for hunan
consunption.”

The ratio of the said decision has been reiterated in State of U P. and
O hers v. Vam Organic Chenicals Ltd. and Others [(2004) 1 SCC 225]

In State of U.P. and Gthers v. Delhi Coth MIls and Another [(1991)
1 SCC 454], this Court held

"I't is enphasised by M Agarwal that this provision is
meant to di scourage evasion of duty. If any part of the

| ower export duty charged liquor is not in fact exported it
shoul d be made to pay the higher excise duty as payable
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on home consuned liquor. It does not inpose any new
duty. W are inclined to agree. This rul e does not

aut hori se inmposition of any new tax but only authorises
charging up excise duty on the excess wastage of |iquor
in course of export which was charged at concessi ona
rate. The old Rule 814 of the Rul es was made by B. O

No. 423/V-234-B, dated Septenber 6, 1910 and No. 20/8
V-E 980-B, dated May 28, 1918 providing for allowance
for loss in transit. It said:

"814. An allowance will be made for the actual 10ss in
transit, by |eakage, evaporation or other unavoi dable
cause, of spirit transported or exported under bond. The
al l owance is subject to the following maximumlimts."
Limts were prescribed differently for wooden casks and
netal vessels, keeping in nmnd the duration of transport.O

It was further observed

"Thus, we find that the mnimum (sic maxi mun
limts of wastage in transit was prescribed even under the
old rule. This by inplicationenjoined that the excess
wast age woul d be taxed as if not wasted.

XXX XXXX XXX

In Mohan Meakin Breweries Ltd. v. Excise &

Taxation Commi ssi oner, Chandi garh 6 the appell ant

conpany carried on the business of manufacture, storage
and sale of liquors. Between June 1967 and April. 1969, it
transported various quantities of liquor fromits
distilleries in UP. toits bonded warehouse at

Chandi garh. On arrival, the consignnents were exan ned

by the officer-in-charge of the warehouse, and a shortage
was found, exceedi ng the wastage all owance permi ssible
under Rule 8 of the Punjab Bonded War ehouse Rul es,

1957. The Excise and Taxation Comm ssi oner

exerci sing the powers of the Financial Conmi ssioner

i ssued a show cause notice and then ordered the appell ant
to pay duty on the wastage in excess. The show cause
notice required the appellant to pay duty on excess

wast age in course of inmport of liquor from U P. and the
rul es governing the appellant’s |licence provided for a
wast age al |l omance not exceeding 1 per cent of the actua
loss in transit by | eakage or breakage of vessels or bottles
containing liquor, and if the wastage exceeded the
prescribed lint the Iicensee should be liable to pay duty
at the prescribed rate as if the wastage in excess of the
prescribed limt had actually been renpved fromthe

war ehouse, and it was al so provided that the Financia
Conmi ssioner could in his discretion on good cause

bei ng shown renit the whole or a part of the duty

| evi abl e on such wastage, and these provisions were
chal |l enged. This Court held that the inpugned rules did
not inpose any new duty or create any liability and that
they were in essence and substance of a regulatory
character meant to guard agai nst perpetration of fraud or
deception on the revenue. "They provide for and regul ate
the storage and subsequently the renmoval of |iquor from
the bonded war ehouse, on payment or otherw se of the

duty which is chargeabl e under the Fiscal Rules of

1937." W agree with M Agarwal that the instant Rules
636 and 814 are al so of regulatory character and they are
precautionary agai nst perpetration of fraud on the excise
revenue of the exporting State. If out of the quantity of
mlitary rumin a consignment, a part or portion is
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claimed to have been wastage in transit and to that extent
did not result in export, the State would, in the absence of
reasonabl e expl anati on, have reason to presune that the
sane have been di sposed of otherw se than by export and

i mpose on it the differential excise duty. A statute has to
be construed in light of the mschief it was designed to
renmedy. There is no dispute that excise duty is a single
poi nt duty and nmay be levied at one of the points

mentioned in Section 28.

In Government of Haryana v. Haryana Brewery Ltd. and Anot her

[ (2002) 4 SCC 547], whereupon M. Dwi vedi relied upon, this Court
enphasi zed the need of a forumwhere a reasonabl e explanation for |oss of
good could be raised. In this case, such a forumwas not avail abl e.

In State of Bihar and Ot hers v. Industrial Corporation (P) Ltd. and
O hers [(2003) 11 SCC 465], this Court clearly held

"In the present case, what we find is that before
creating ‘a demand of penal duty or penalty, there was no
adj udi cation by any authority as regards the breach
conmitted by the respondents. W also find that no
opportunity of any kind was offered to the respondents
bef ore the demand as regards the penal duty was pressed
agai nst the respondents. The matter was not even

exam ned as to what was the reason for shortfall in the
production of rectified spirit. The Ml asses Act does not
provide for inposition of such penalty in the event of
shortfall of spirit. It must, therefore, necessarily be held
that the inmposition of the inpugned penalty being agai nst
the principles of natural justice is illegal and void.

The statutory authorities rmust act within the four
corners of a statute. They could take recourse to the
proceedi ng for |evy of penalty and the recovery thereof
fromthe respondents only in the event there existed any
agreenment or statutory provision therefor. Such a power
did not vest in the Comm ssioner of Excise or the
Superintendents of Excise who had issued the inpugned
demand noti ces. "

It is, therefore, manifest that the duty has to be levied only in terns of
the provisions of the statute and not de’ hors the sane.

It is accepted by M. Dwivedi that legislationrelating to excise duty is
relatable to Entry 51, List Il of the Seventh Schedule of the Constitution of
India. If that be so, provision for inposition of such duty or evasion thereof
nust be provided in terns of the law. By reason of an executive order, a
presunption cannot be raised. No penalty can be |evied. The matter woul d
have been different, if the same was provided for, “as has been sought to be
done now, by way of terns and conditions of licence or in ternms of the rules.
By reason of an executive instruction, the provisions of the l'aw cannot be
effaced. A legislative policy, furthernmore, nmust be laid down by the State.
The matter relating to an excise policy nust be franed by the State. It

cannot be done by the Excise Commi ssioner. A distinction rmust be borne in

m nd between the concept of excise duty on production and manufacture of
liquor and parting with the exclusive privilege of the State. |Inposition of a
penalty woul d not conme within the purview of either of the two. Wen a

price is fixed by the State for parting with its exclusive privilege, the sane
nmust again be provided in terns of the statute and the rules franed

thereunder or by way of terns of |icence.

Before parting with the case, however, we may observe that we have
not gone into the question as regard the applicability of the rules vis-‘-vis
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are di sm ssed accordingly.

the new conditions inposed in the licence, in the

We are, therefore, of the opinion that in absence
statutory backing, the inpugned |evy by the State
justified in law. W, therefore, do not find any

No costs.

i nst ant case.

of the requisite
cannot be held to be

nmerit in these appeals.

They




