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ACT:

The East Punjab Evacuees (Adm nistration of Property) Act,
1947-Definition of 'displaced person’ in- para 2(e) of
Notification issued under Rules made pursuant to s. 22(2)
(f) and (ff); The East Punjab Refugees (Registration of Land
Clainms) Act 12 of 1948, s. 2(d)-Definition ~of ‘refugees’;
Person with property in Pakistan comng to India prior to
partition-Dying in June 1947- Shown as owner of properties in
revenue records received from West Punjab-I1f displaced
person-\Whet her allotnent of land in India nmust be nade in
his name or in the nane of his heirs.

HEADNOTE

N owned agricultural |ands in Bahawal pur State now  form ng
part of Pakistan and al so owned sonme property in-Punjab in
I ndi a. He died in June 1947 while on a visit to India in
the normal course of business, |eaving behind three  sons,
the respondents in the appeal. On the partition of India,
the land in Pakistan originally owed by N and after his
death by his sons, had to be abandoned. After migrating to
India, the three respondents filed separate clainms as
di spl aced persons and were allotted an area of land in
Punj ab. Thereafter a conplaint was filed before the
Managi ng Officer that these respondents had received double
allotments. The Managing Oficer, held this allegation was
not substantiated but cane to the conclusion that N
al though he had died before the partition, must be treated
as a displaced | and-hol der for the purpose of allotment  of
land as his nanme continued to be shown in the Jamabandi  as
the owner of the abandoned | and in Pakistan. |n consequence
of this finding a |large portion of the land allotted to the
three respondents was cancelled by an order of the Managing
Oficer dated September 18, 1961. Appeals mnade by the
respondents to the Assistant Settl ement Conm ssioner as well
as revision petitions before the Chi ef Sett | enment
Conmi ssi oner Punjab, were disn ssed. In dismssing the
revision petitions, the Chief Settlenent Comm ssioner relied
on para. 17 of "Tarlok Singh’s Land Resettlenent Manual"-
1952 edition-Page 180, to the effect that "Even where a
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di spl aced |and-holder in whose nanme the |and stands in the
records received fromWst Punjab has died, the allotnment is
made in the nanme of the deceased". He therefore upheld the
view 4 at the land could only be allotted in the name of N
The respondents then filed a wit petition against the
orders of the Chief Settlenent Conm ssioner which was
al | oned.

On appeal to this Court,

HELD: Di sm ssi ng t he appeal

The definition of a "displaced person" in para 2(e) of the
Notification of July 8, 1949, issued by the Custodian in
accordance wth provisions of the East Punjab Evacuees
(Admi nistration of Property) Act 1947, and the Rules nmade
thereunder, or of a "Refugee" in Section 2(d) of the East
Punj ab Refugees (Registration of Land C ains) Act 12 of

656

1948, show that these expressions have been wused in the
rel evant enactnents with reference to a person who has
mgrated 'to Indiaas a result of disturbances or fear of
di sturbances or the partition of the country. Therefore if
a person-had died before the disturbances took place or he
had never nmigrated to India as a result of the disturbances
and he di ed before such mgration, he could not come wthin
the meani ng of the expression "displaced person” or the word
"refugee" under the relevant statutory enactnments. N died
in June, 1947, long before the partition of -the country and
he did not abandon or was not made to abandon his land in
Bahawal pur on account of the civil disturbances or the fear
of such disturbances or the partition of the country. [660
A- D]

There was no force inthe contention that even ‘though N
never becanme a refugee or a displaced |and-holder, the
allotment had to be made in his nane because he was shown in
the revenue records received fromWst Punjab as the ' owner
of the land and there had been no nutation of the nanes of
the respondents in the revenue records. The rule in para 17
of "Tarlok Singh’s Manual" consistently with the statutory
enactments, would be applicable only to such persons who
were land-holders 'it the tine of their beconming displaced
persons or refugees and who died afterwards before all ot ment
could be made in their favour. It does not apply to a
person |ike N who was not a displaced ['and-holder at the
time of his death. [661 D F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 937 of 1965.
Appeal fromthe judgnent and order dated Septenber 13. 1963
of the Punjab High Court in Cvil Wit No. 841 of 1962 and
Civil Appeal No. 938 of 1965.

Appeal fromthe order dated Septenber 13, 1963 of the Punjab
Hgh Court in Gvil Wit No. 526 of 1963 and Civil ' Appea
No. 1195 of 1967.

Appeal from the order dated August 6, 1964 of the Punjab
Hi gh Court in Letters Patent Appeal No. 136 of 1964.

D. R Prem R N Sachthey and S. P. Nayar, for the
appel lants (in C A No. 937 of 1965).

R N. Sachthey, and S. P. Nayar, for the appellants (in
C. A s Nos. 938 of 1965 and 1195 of 1967).

S. V. Qupte, Bhawani Lal and B. P. Jha, for respondent
Nos. 1 to 3 (in C.A No. 937 of 1965).

R. V. Pillai, for the respondent (in CA No. 938 of
1965) .

H. L. Mttal and Naunit Lal, for the respondents (in C A
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Civil Appeal No. 937 of 1965

The Judgnent of the Court was delivered by

Ramaswam , J.-This appeal is brought, by certificate, from
the judgment of the Punjab Hi gh Court dated Septenber 13,
1963 in Cvil Wit No. 841 of 1962.

Nanak Chand owned agricultural |ands in Bahawal pur Statenow
form ng part of Wst Pakistan. He also owned sone property
at Kot Kapura, Tehsil Faridkot, District Bhatinda now
located in India. Nanak Chand had in normal course of
business conme to Bhatinda where he died in June, 1947
| eaving behind three sons, Om Parkash, Sat Narain and Ram
Par shotam who are the respondents in this appeal. As a
result of the partition of India the land originally owned
by Nanak Chand and after —his. death by his sons in
Bahawal pur State had to be abandoned. After the partition
of India the three respondents mgrated to India and filed
separate clains in accordance wth law and obt ai ned
allotment. _of certain area in village Kot Kapura, district
Bhatinda in lieu of the | and abandoned by themin Pakistan.
The Revenue Authorities allotted an area nmeasuring 206.8 1/2
standard acres in village Kot Kapura, District Bhatinda.
After the allotnment was nade one Rur Singh filed a conplaint
before the Managing Oficer that these respondents had
received double allotnents in villager Kot Kapura. The
conpl ai nt was examni ned by Shri Shankar Das Katyal, Managi ng
Oficer who held that Shri Rur Singh failed to  substantiate
the allegation of  double allotnent. But = the Managing
Oficer cane to the conclusion that Nanak Chand although he
had died |ong before the partition of the country  nust be
treated as a displaced |and-holder for the purpose of

allotment of [|and. The reason given was that his nane
continued to be shown in the Jamabandi as the owner of the
abandoned | and in Pakistan. ln consequence of this finding

a large portion of the land allotted to, the three
respondents was cancelled by the Managing O ficer by his
order dated Septenber 18, 1961. The three respondents pre-
ferred an appeal before the  Assistant Sett'l enent
Conmi ssioner and a revision petition before the Chief
Settlement Commi ssioner Punjab but the appeal” and the
revision petition were both dism ssed. In dismssing the
revision petition the Chief Settlenment Conm ssioner relied,
upon paragraph 17 of Tarlok Singh's Land Resettlenent
Manual , 1952 Edition, page 180 which was to the follow ng
ef f ect

"Even where a displaced | and holder in whose

nane the |and stands in the records received

from West Punjab has died, the allotnment is

made in the name of the deceased. In. the fard
tagsim ’'therefore, the entry will be in the
name of the deceased | and hol der. Possessi on

is ordinarily given to the heirs but' ‘there
must be regul ar

658

nutation proceedings before the entry in
colum 3 of the fard tagsimis- altered in
favour of the heirs.”

It was held by the Chief Settlement Comm ssioner that this
paragraph related to all persons who continued to be shown
as owners in the revenue records irrespective of the fact
whet her they had died before or after mgration. |In other
words, the Chief Settlement Commi ssioner took the view that
the land could only be allotted in the nane of Nanak Chand
even assunming that he had died in June, 1947. Against the
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order of the Chief Settlenment Conm ssioner the respondents
filed a Wit Petition (Civil Wit No. 841 of 1961) before
the Punjab H gh Court. The Wit Petition was allowed by the
Hi gh Court by its order dated September 13, 1963 and the
orders of the Chief Settlenment Conm ssioner ,dated June 8,
1962, of the Assistant Settlement Comm ssioner dat ed
December 26, 1961 and of the Managing Oficer dat ed
Septenber 18, 1961 were all quashed by the grant of a wit
in the nature of certiorari

It is necessary at this stage to set out the provisions of
the relevant statutes. Section 2(b) of the East Punjab
Evacuees’ (Administration of Property) Act, 1947 (East
Punjab Act No. XV of 1947) defines an "evacuee" as neaning
"a person ordinarily resident in or owning property or
carrying on business within the territories conprised in the
Provi nce of East ~ Punj ab, - who on account of civi
di sturbances, or -the fear of-such disturbances, or the
partition of the country : (i) leaves or has since the first
day of WMarch 1947, left the said territories for a place

-out si de I'ndia, or (ii) ~cannot  personally occupy or
supervi se-hi,; property or business."™ Section 4 of that Act
provided that "All evacuee property situated wthin the
Province shall wvest in the Custodian for the purposes of
this Act and shall continue to be so vested wuntil the

Provi nci al Government by notification otherwi se directs.” In
pursuance of the powers conferred-by the rules made by the
State CGovernment under cls. (f) and (ff) of S. 22(2) of the
East Punjab Evacuees, (Administration of Property) Act,
1947, the Custodian issued a notification no. 4892/S on July
8, 1949 regardi ng the conditions-on which hewas prepared to
grant -allotnent of |and vested in himunder the - provisions
of the said Act to displaced persons. ~ Para 2(e) of this
notification states
" "Displaced person® means a land holder in
the territories now conprised in the province
of West Punjab or - a person of Punj ab
extraction who holds land in the Provinces of
Nor t h- West ern Frontier Province, ~Sind or
Bal uchi stan or any State adjacent to any of
the aforesaid Provinces and acceding to the
Dom nion of Pakistan, and who has since the
1st day of March , 1947, abandoned or been
made to abandon his land in the
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sai d territories on account of civi
di st ur bances, or t he f ear of such
di st urbances, or the partition of t he
country."

Section 2(d) of the East Punjab Refugees (Registration of
Land, dains) Act. 1948 (East Punjab Act No. Xl | of /1948)
states

"2. Interpretation.-lIn this Act unless  there
is anything repugnant in the subject or
cont ext, -

(d) "refugee’ neans a I|andholder in the

territories now conprised in the Province of
West Punj ab, or who or whose ancestor nmigrated
as a colonist fromthe Punjab since 1901 to
the Provinces of North-Wst Frontier Province,
Sind or Baluchistan or to any State adjacent
to any of the aforesaid Provinces and accedi ng
to the Dom nion of Pakistan, and who has since
the 1 st day of March, 1947, abandoned or been
nmade to abandon his land in the

sai d territories on account of Ci Vi
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di st urbances, or the f ear of such
di st urbances, or the partition of t he
country;"

Section 2(c) defines a "landholder" to nean "an owner of
land. or a tenant having a right of occupancy under the
Punjab Tenancy Act, 1887 (XVvl of 1887) or a tenant as
defined in section 3 of the Colonization of Governnment Lands
Act, 1912 (Punjab Act V of 1912) and such other holder or
grantee of land as may be specified by the Provincia
Covernnent ; ". Section 2(c) of the East Punjab Displaced
Persons (Land Resettlenent) Act, 1949 (East Punjab Act No.
XXXVl of 1949) defines a "displaced person” as follows :
" 'displaced person’ neans a |and-holder in
the territories now conprised in the Province
of West - Punjab or a person of Punj ab
extraction who holds land in the Provinces of
Nor t h- st Fronti er Provi nce, Si nd or
Bal'uchi stan or any State adjacent to any of
the _aforesaid Provinces and acceding to the
Doni ni on of Pakistan, and who has since the
1st day of March 1947, ~abandoned or been nade
to abandon his land in the said territories on
account ~of civil disturbances, or the fear of
such di sturbances, or the partition of the
country".
Section 2(b) of this Act defines an "allottee"
as follows
" allottee’ means a displaced person to whom
land is allotted by the Custodian under the
condi tions publ'i shed with East Punj ab
Gover nnent-notification no. 4892/S, dated the
8th July, 1949, and includes his heirs,. |ega
representatives and sub-1| essees".
660
The main question to be considered in this appeal is whether
Nanak Chand was a ' displ aced person’ as defined in para 2
(e) of the notification dated July 8, 1949 ,or a "refugee"
as defined under S. 2(d) of Act No. Xl | of 1948 and whet her
he was entitled for allotment of land. It is manifest that
the expression "di splaced person" or the word "refugee" has
been wused in the relevant enactments with reference to a
person who has mgrated to India as a result of disturbances
or fear of disturbances or the partition of the country.
Therefore if a person had died before the disturbances took
place or he had never mgrated to India as-a result of the
di sturbances and he di ed before such mgration, he could not

cone within the meaning of the expression -"displaced
person” or the word "refugee" under the relevant statutory
enact ment s. It is manifest in the present case that = Nanak

Chand died in June, 1947 | ong before the partition of the
country and he did not abandon or was not nade to- abandon

his land i n Bahawal pur on account of the civil disturbances
or the fear of such disturbances or the partition of the
country.

It was, however, contended by M. D. R Premon behalf  of
the appellants that even though Nanak Chand never becane a
refugee or a displaced | and-hol der, the allotment had to be
made in his nanme because he was shown in the revenue records
recei ved from West Punjab as the owner of the |land and there
had been no nmutation of the names of the respondents in the
revenue records. Reference was made in this connection to
paragraph 17 of Tarlok Singh's Land Resettlenent Mnua

whi ch has al ready been quoted. It was contended by M. Prem
that the instructions contained in this paragraph would
apply even though Nanak Chand had never becone a refugee or
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a di splaced | and-hol der and the allotnment has to be made in
his nane by the revenue authorities because his name stil
stands in the revenue records received fromWst Punjab., W
are unable to accept this argunment as correct. It is not
di sputed that paragraph 17 of Tarl ok Singh’s Manual has no
statutory authority but it nmerely enbodies executive or
adm nistrative instructions for general guidance. |If there
is a conflict between the provisions contained in this
paragraph and the statutory enactnents already referred to
it is manifest that the statutory provisions nmust take
precedence and nust prevail over the directions contained in
para 17 of Tarl ok Singh’s Mnual

In this context it is essential to enphasise that under our
constitutional system the authority to nake the law is
vested in the Parlianment and the State Legislatures and
ot her | aw maki ng bodi es and whatever | egislative power the
executive adm ni strati on possesses nust be derived directly
fromthe del egation of the |egislature and exercised validly
only within the limts prescribed. The notion of inherent
or aut onomnous | aw maki ng power in t he executive
adnmi ni strationis a notionthat must be enphatically reject-
661

ed. As observed by Jackson, J. in a recent Anerican case-
Youngstown Sheet & Tube Co. v. Sawyer(1l)-"Wth all its
defects delays and inconveni ences nen have discovered no
technique for long preserving free governnent except that
the Executive be under the law, and that the |aw be made by
parliamentary deliberations.” |In our constitutional system
the central and npost characteristic feature is the concept
of the rule of |aw which neans, in the present context, the

authority of the lawcourts to test all admnistrative
action by the standard of legality. The adnministrative or
executive action that does not neet the standard will| be set

aside if the aggrieved person brings the appropriate action
in the conpetent court. The rule of lawrejects the con-
ception of the Dual State (2 ) in which governnental action
is placed in a privileged position of inmunity from contro

by I aw. Such a notion is  foreign to our basi c
constitutional concept.

I n our opinion, however, it is possible to give a restricted
interpretation to paragraph 17 of Tarlok Singh’s Manual so
as to mmke it consistent with the requirenents of the
statutory enactnents. The intention of para 17 is that it
is applicable only to such persons who are | and-hol ders  at
the tinme of their becom ng di splaced persons or refugees and
who died afterwards before allotment could be made in their
favour. In other words, the paragraph applies to a
di spl aced |and-holder who dies after having becone a
"di spl aced person” wthin the neaning of the relevant
statutory enactnents referred to above. The paragraph does
not apply to a case of, a person who was not a “displaced
| and- hol der at the time of his death. |In the present. case
it is admtted that Nanak Chand never becane a displaced
| and- hol der. On the other hand, Nanak Chand di ed before  he
becamre a displaced | and-hol der and therefore para 17  of
Tarl ok Singh’s Manual has no application to the facts of the
present case.

For these reasons we hold that this appeal has no nmerit and
it must be dismissed with costs.

Cvil Appeals Nos. 938 of 1965 & 1195 of 1967

The question arising in these two appeals is identical wth
the question of lawin Civil Appeal No. 937 of 1965. For
the reasons given in that judgnment we hold that the decision
of the Hi gh Court challenged in these appeals is correct and
these appeal s must be di smissed with costs.
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R K P.S. Appeal s di sm ssed.

(1) 343 U S. 579, 655.

(2) This term is derived from Fraenkel,
(1941).
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