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ACT:

I ndi an Railways Act (10 of 1940), ss. 29(2) & 41(1)(c)-Scope
of -Jurisdiction of Railway Rates Tribunal to decide question
not raised in pleading.

Supreme Court-Appellate Jurisdiction Scope of.

HEADNOTE:

The Railway enhanced the haulage charges for ‘shunting
operations done at the assisted siding  provided for the
respondent’s factory. The respondent filed a complaint to
the Railway Rates Tribunal under-s. 41 (1) (e)  of the
Rai | ways Act which provides that ‘the Tribunal shall decide
any conplaint of "any other charge which is unreasonable".
Wiile the conplaint was pending the Railway increased the
charges for nmaintenance of the “assisted -siding: The
Tribunal determined that the charges that were bei ng
recovered by the Railway were unreasonable and unjustified.
In appeal to this Court, the appellant contended that (i) on
the pleadings the Tribunal was not justified in adjudicating
upon the charges levied for the maintenance of the assisted
siding; (ii) this Court in Union of India v. Indian Sugar
MI1lls Association, [1967] 3 S.C.R 219, correlated s. 41 (1)
(c) to s. 29(2) which enpowers the Central Governnent to
"fix the rates of any other charges", that the word "rates"
ins. 29(2) nmust be given the sanme neaning as the definition
of the word "rate" in s. 2(13), nanely, " rate’ includes any
fare, charge or other paynment for carriage of any passenger
ani mal or goods", and that therefore the jurisdiction of the
Tri bunal under s. 41(1)(c) is confined to carriage of goods
and not hauling charges; and (iii) the Tribunal erred in
holding that the Railway was not entitled to haul age
char ges.

HELD: The appeal mnust be di sm ssed.

(i) The rule that no evidence can be |ooked into upon a
pl ea which was never put forward, has no application to a
case where parties go totrial wth knowedge that a
particular question is in issue, though no specific issue
has been franmed thereon, and when evidence relating thereto
had been adduced. |In the present case, the Tribunal found
that the Railway was ready with the required evidence and no
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prejudi ce had been caused to it. [79 D

Nagubai Animal v. B. Shama Rao, [1956] S.C.R 451, referred
to.

Rani Chandra Kunwar v. Chaudhri Narpat Singh, (1906-7) L.R
34 1. A 27, applied.

Siddi k Mhoned Shah v. M. Saran, A 1.R 1930 P.C 57,
referred to.

(ii) The definition of '"rate’ in s. 2(13) cannot be applied
to the expression 'rates of any other charges’ in s. 29(2).
Here the word 'rates’ nerely means the scale or amount of
any other charges. [81 A-B]

Union of India v. Indian Sugar MIIls Association, [1967] 3
S.C R 219, referred to

(iii) No reason was shown for displacing the finding of
fact by the Tribunal that the claimfor the haul age charge
for shunting operati on done

76

at the assisted siding was unjustified and unsustainable.
This Court is not sitting as a regular court of appeal from
decisions. of the Tribunal, and in such case does not
ordinarily go-into questions of fact. [82 B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 732 of 1966.
Appeal by special |eave fromthe judgnment and order dated
March 25, 1965 of the Railway Rates Tribunal, Madras in
Conpl aint No. 3 of 1963.

N. S. Bindra and S. P. Nayar for the appellant.

P. K. Chatterjee, for the respondent.
The Judgrment of the Court was delivered by
Sikri, J. This appeal by special |leave is directed against

the order of the Railway Rates Tribunal hereinafter referred
to as the Tribunal at Madras, dated March 25, 11965,
determ ni ng reasonabl e rates at which siding charges can be
recovered from the conplainants, Mtilal Padanpat Sugar
MIlls Co. (P) Ltd. now respondent before us. The  Tribunal
determ ned that the existing charges being recovered by the
North Eastern Railway were unreasonable, and unjustified and
that the railway was not entitled to recover any charge for
t he haul age of the wagons over the assisted siding.
A simlar appeal was decided by this Court in Union of India
V. The Indian Sugar MIls Association(1l). It was decided in
that case that the complaint to the Tribunal was conpetent
under s. 41 (1) (c) of the Indian Railways Act, 1890.
M. Bindra, the |earned counsel for the appellant, has
raised in substance three points before us : (1) that on
the pleadings the Tribunal was not justified in adjudicating
upon the charges levied for the nmmintenance of the ~assisted
siding; (2) that the Tribunal had no jurisdictiont-under s.
41 (1) (c) of the Act to determ ne the reasonabl eness of the
charges levied for maintaining the assisted siding; and (3)
that the tribunal had erred in holding that the Railway —was
not entitled to haul age charges for lines 3 and 4.
In order to appreciate the points raised by the |[earned
counsel it is necessary to give a few facts, as deternined
by the Tribunal. The respondent conpany was incorporated in
the year 1932 with its registered office at Kama Tower,
Kanpur, in the State of Utar Pradesh. The Conpany erected
a sugar mll at Majhowia in the district of Chanmparan in
the State of Bihar, and started manufacturing sugar in the
year 1933. The bul k
(1) [1967] 3 S.C R 219.
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of sugarcane required for the nmanufacture of sugar was
transported to the respondent’s mll from the sugarcane

growing areas in the neighbourhood of Mjhowia by the
appel l ant Railway. Wen the respondent started nanufacture
of sugar in the year 1933 the railway in that region was
operated by the Bengal and North Western Railway Conpany
Limted, which was later taken over by the Secretary of
State in Council and is now owned and adm nistered by the
Government of India as the North Eastern Rail way. By an
agreement dated November 25, 1933, between the respondent
and the Bengal and North Western Railway Conpany Limted the
Railway agreed to provide an assisted siding at the
Maj howia railway station to afford better facilities for
the delivery of goods consigned to the mll and for the des-
patch of goods sent out fromthe nmill through the Railway.
Under the agreement the respondent had to pay fixed half
yearly charge anounting to Rs.-917.20, representing 10% of
the capital invested by the railway in the construction of
the assisted siding, for its use. This half yearly paynent
continued till 1958 when the Railway gave a notice to the
respondent  on~ February 8, 1958, intinmating that on the
expiry of six months fromthe date of the receipt of the
notice revised charges at the following rates would be
levied in lieu of the fixed contribution that was being paid
to the respondent railway :

(1) Rs. 779.56 towards interest on t he

capital and cost of  naintenance of t he

per manent way, points and crossing and

i nterlocking connected therew th; and

(2) siding charge at the rate of Re. 1 per

four wheeled wagon hauled over the siding

subject to a mininumof Rs. 7 per shunt.
These new rates were enforced on the expiry of ‘the six
nonths’ notice. In March 1960, the Railway desired that a
fresh agreement be entered intowith effect from April 1,
1960. As the terns seened onerous the respondent protested
and sonme correspondence ensued.  Utimtely the Railway, by
letter dated August 21, 1962, intimated to the respondent
that with effect from March 1, 1963, the old agreenent dated
Novenber 25, 1933, would stand term nated and the siding
facilities would be withdrawn. The respondent had no option
but to pay the new charges clained by the Railway and the
new charges were as follows -

(1) fixed charges of Rs. 779.56 for each half

year; and

(2) siding charges at the rate of Re. 1 per

| oaded four wheeled wagon subject to a

m ni mum char ge per trip arrived, at by

nultiplying the average tine taken per ~ shunt

by the cost of shunting engi ne hour
78
On July 4, 1963, the respondent filed the conplaint | dated
June 26, 1963, before the Tribunal. While the case was
pending - the Railway increased the fixed charge of Rs.
779.56 to Rs. 3,134.88 per annumw th effect from August 17,
1963.

The description of the railway station and the Ilines is
given by the Tribunal thus : Exhibit R 2 is the sketch
showi ng the position of the several lines at the Mjhowia

station and also of the station buildings and goods shed.
Li nes nunbers 1 and 2 marked in this sketch are the running
l'i nes. Li nes nunbers 3 and 4 are the transfer lines which
constitute the assisted siding. Admittedly, lines nunbers 3
and 4 are within railway prenmises and are conmpletely on
railway property. Fromthe junction where these two |[ines
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neet there is another |line proceeding to the conplainants’
factory. This line is entirely within the property owned by
the conplainants and it is the private siding of the com

pl ai nant s.
Coming to the first point raised by the |earned counsel
this point was debated before 'the Tribunal. The Tribunal

after exam ning the original conplaint, the anendnents made
in it, and the evidence led by the Railway, cane to the
conclusion that the respondent was entitled to raise the
qguestion of the revision of hauling charges. The Tribuna
after review ng the pl eadi ngs observed
"I'n seeking for such correction being nade in
the conplaint the conplainants were not
obliged to attack the increase under the
aforesaiditemas unreasonable particularly in
view of the fact that this increase was
notified to the conplainants only after the
filing ~of the conplaint and al so of the fact
that there was already the general allegation
in the conplaint that the increase in the
si di ng charges had been abnormal and unreason-
able. Under these circumnmstances, it cannot be
sai d that the allegations nade in t he
conpl aint _~woul d not cover' the increase under
the itens of interest and nmaintenance charges
al so. It has also to be mentioned that the
respondent was not, in any way, msled by the
all egations contained in the conplaint and
that no surprise was sprung on the respondent
by pressing the conpl ai nants’ case agai nst the
i ncrease on account of i nterest and
mai nt enance charges. The respondent was fully
aware that the increase on account of \interest
and mai nt enance charges had also to be
justified on ‘the ground of increase in the
cost of working theassisted siding. Even
before the commencenent of the recording of
the evidence the respondent was ready with the
79
requi red evidence in that direction and hence
it cannot be said that the failureto single
out the increase in the mai ntenance charge and
to attack the sane in the conplaint as an
unreasonabl e | evy has caused any prejudice to
the respondent .... Accordingly, I hold  that
the reasonableness or otherwise of all the
charges levied by the respondent inrespect of
the assisted siding in question can and ought
to be considered under issue nunber. 4."
The |earned counsel for the appellant has not been able to
show that the Tribunal has misdirected itself in any nanner
in comng to the above conclusion. He drew our attention to
a decision of the Privy Council in Siddik Mahomed Shah v.
M. Saran(l) where the Privy Council observed that "no
amount of evidence can be | ooked into upon a plea which was
never put forward." This Court in Nagubai Amal v. B. Shama
Rao (2 ) discussed the scope of this observation and stated
the | aw t hus:
"The true scope of this rule is that evidence
et in on issues on which the parties actually
went to trial should not be made the
foundati on for decision of anot her and
di fferent issue, which was not present to the
m nds of the parties and on which they had no
opportunity of adducing evi dence. But that
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rule has no application to a case where
parties go to trial with know edge that a
particular question is in issue, though no
specific issue has been framed thereon, and
adduce evidence relating thereto. The rule
applicable to this class of cases is that laid
down in Rani Chandra Kunwar v. Chaudhri Nar pat
Si ngh(5)".

In view of this decision we nmust overrule the contention of

the |learned counsel on this point because the Tribunal has

found that the Railway was ready with the required evidence

and no prejudi ce had been caused to it.

Section 41 (1) (c) of the Indian Railways Act, 1890, reads

as follows :

"41 (1) Any conplaint that a railway admnistration-

(a) is contravening the provisions of section 28, or

(b) is charging for the carriage of any commodity between

two stations a rate which i s unreasonable, or

(1) AI.R 1930 P.C/ 57. (2) [1956] S.C.R 451,461

(3) [1906-07] L.R 34 1.A 27.
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(c) is levying any other charge which is
unr easonabl e may be made to the Tribunal, and
the Tribunal shall hear and decide any such
conplaint in accordance with the provisions of
this Chapter."
Sections 29(1) and 29(2) read thus :
"29(1) « The Central Government may by genera
or special order fix maxi mum and m ni mum rates
for the whole or any part of ‘a railway and
prescribe - the conditions in which such rates
will apply;
(2) The Central CGovernnent may, by a I|ike
order, fix the rates of any other charges for
the whole or any part of a rail way and
prescribe the conditions in which such rates
of charges shall apply."
The word "rate" is defined in s. 2(13) thus
" ’'rate’ includes any fare, charge or
ot her payment for the carriage of any
passenger, animal or goods;"
The |learned counsel for the appellant contends that this
Court in Union of India v. Indian Sugar MIls Associ ation(2)
correlated S. 41 (1) (c) to "any other charges" nentioned
inS 29 (2), and if the definition of the word ... rate" is
applied to s. 29(2) it would nean that only charges for
carriage of goods and not hauling charges could be
conpl ai ned against wunder s. 41 (1) (c) Bhargava, J.,
speaking for the Court observed at p. 226
"It is clear that a conplaint under s. 41 (1)
(b) relates to fixation of a rate relating to
charges nentioned in s. 29(1), while s.
41(1)(c) relates to a conplaint in respect of
any other charge mentioned in s. 29(2). |t
appears to us, in these circunstances, that
the expression "any other charge" used in S
29(2) and S. 41(1)(c) cannot
ven the
narrow neani ng of covering a charge in respect
of the statutory duty of the Railway so as to
exclude charges nmade or levied by the Railway
for all other services."
After giving various reasons, Bhargava, J.,
concl uded
"It is enough to hold for the purposes of this

be

g
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case that at |east the charges for carriage of
goods fromparts of the railway to points or
pl aces, not formng part of the railway, wll
certainly be covered by the expression "any
other charge" used in s. 41 (1) (c), so that
the conplaint in the present case was
conpetently entertained by the Tribunal."

(1) [1957] 3 S.C.R 219,

81

It is true that the argunent sought to be rai sed now has not
been dealt with before, but it seems to us that the answer
to this is sinple. The definition of "rate" cannot be
applied to the expression ... rates of any other charges".
Here the word "rates" nerely nmeans the scale or amount of
any other charges. The definition of the word "rate" cannot
possi bly be applied to s. 29(2) of the Act.

Conming to the third point, the Tribunal after review ng the
evi dence cane to the follow ng concl usion

I ml5

"  Fromthe above discussions of the evidence, it is clear
that the goods consignedto the conplainants’ mlls and
despatched fromthe mills cannot be effectively handl ed at
the goods shed siding without the use of the assisted
siding. Under the existing facilities at the station it is
practically inpossible to deal wth the conpl ai nant s’
traffic at the goods shed. Any attenpt in that direction
woul d involve very heavy expenditure on the part of the
railway and would also involve larger time ‘and works as
conpared with time and | abour involved in handling this
traffic at the assisted siding. 1n other words, by handling
conplainants’ traffic at the assisted siding the railway is
really incurring less of cost and | ess of work than it would
have to incur in attenpting to deal with the traffic at the
goods shed siding .... Additional charge can be levied only
for any special or extra service that my be rendered in any
particul ar instance. The services rendered by the  respon-
dent rail way in connection (with the handl'i ng of
conpl ai nants’ goods traffic at the assisted siding cannot be
said to be any special or extra service because the services
rendered in that connection have been found to be definitely
less than the services which the respondent railway had to
render for handling these goods at the goods shed siding as
a statutory obligation even on the freight levied from the
conpl ai nant s. In view of the conditions prevailing at
Maj howlia station the railway is really in.an advantageous
position, financially and otherwi se, in  handlings t he
conpl ai nants’ goods at the assisted siding instead of at the
goods shed siding. It follows, therefore, that the
respondent railway is not entitled to | evy any charge, in
addition to the freight already levied, for the handling of
the conplainants’ goods at the assisted siding -at this
station which involves only a portion of the service  which
the railway is obliged to render in handling these goods at

the goods shed siding. |In other words, the claimfor  the,
haul age
8 2

charge for the shunting operation done at the assisted
siding is unjustified and unsustai nable."

This is a finding of fact made by the Tribunal and no reason
has been shown for displacing this pure finding of fact.
The Tribunal has nentioned anple evidence from which it
could reasonably cone to the conclusion arrived at by it.
It nust be remenbered that we are not sitting as a regular
court of appeal from decisions of the Tribunal, and in such
cases we do not ordinarily go into questions of fact.
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In the result the appeal fails and is dismssed with costs.
Y. P. Appeal dism ssed
83




