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The appel l ant © was convicted by the Sessions Judge,
tirunelveli for offences under ~Section 30 and Section 309
| PC and sentenced to life inprisonment for the forner and
one year ri gorous inprisonnent for the latter. The
conviction and sentence were confirned on appeal by the High
Court and aggrieved thereby, the appellant has preferred
thi s appeal
2. The case of the prosecutionis as follows:

On 13.1.85 at about 8.00 AM when PW1 went to answer
call of nature, he saw the appellant jumping into a well
situated nearby and when he ran to the well and | ooked down,
he saw that the appellant was struggling for her Iife and a
male child's body was floating. he went to the “village
nearby and brought PW2, PW3 and one Meera to the place of
occurrence. The three nen went down the well and brought out
the appellant. When questioned by the mshe replied that she
could not withstand the daily torture at the hands of her
husband and decided bring an end to her life alongw th that
of her children. The fire service people case and took out
the body of the male child fromthe well. The appell ant was
taken to the hospital. PW went to the police station and
gave a conplaint referring to the confession mde by the
appel l ant. The body of the daughter of the appellant was
renoved from the well next day. It was found that the two
children died on account of asphyxia caused by drowning. The
appel  ant and her husband were prosecuted. The latter was
charged with an of fence under Section 306 |PC
3. The trial court acquitted the appellant’s husband and
convicted the appellant. The evidence of PW 1 to 3 was
relied on as proving the extra judicial confession alleged
to have been made by the appellant. The case of the
appel l ant that herself and her son slipped into the well
when they were trying to wash their feet and her daughter
got frightened and fell into the well was rejected. On
appeal, the H gh Court has also placed strong reliance on
the alleged extra judicial confession of the appellant and
confirmed the conviction and sentence.

4. There is no doubt that convictions can be based on
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extra judicial confession but it is well settled that in the
very nature of things, it is a weak piece of evidence. It is
to be proved just like any other fact and the val ue thereof
depends upon the veracity of the witness to whomit is made.
It may not be necessary that the actual words used by the
accused must be given by the witness but it is for the Court
to decide on the acceptability of the evidence having regard
to the credibility of the witnesses.

5. In the present case the Courts bel ow have proceeded on
the footing that P 1 to 3 had no notive to speak fal sehood
and their version that the appellant made a confession as
soon as she was taken out of the well should be accepted as
gospel truth. Unfortunately, both the courts have failed to
take note of various circunstances which have a bearing on
the acceptability of the evidence of PW 1 to 3. The
mat eri al discepancies in their depositions and the inherent
i mprobabilities have been conpletely ignored.

6. PWM who clains to have witnessed the junping of the

appellant 'into thewell did not informthe people in the
vill age that he saw the act of junping. He had only infornmed
them that he saw the body of a woman - inside the well. In the

Chi ef - Exam nati on he deposed that he knew the appellant and
her husband but in the cross-exam nation he admtted that he
did not know either of them before the occurrence. In the
statenent given by PWLat the police station which is marked
as Ex. P-1 he had stated that as soon as the appellant was
taken out of the well, he enquired fromher -as to where her
daughter was. It is' not known how he could have put that
guestion to her when in the cross-examnation he adnitted
that he did not know the appellant and her husband and he
did not know as to how nmany children they had. PW stated
that he hinself as well as PW 1 & 2 were at the place of
occurrence till the evening. |If that was so, PW coul d not
have given the statenent of conplaint at the police station
at about 9 AM In the staterment, E. P-1 the signature of PW
is on the sane line as the |last ~sentence therein. It was
suggested to PW11, the additional Sub-Inspector of Police,
who recorded the statenment, that the signature of PW had
been taken on blank paper and it was filled up later. PW11
has admitted that normally the signature of the person who
make s the statement will be taken only belowthe actual
statement and there was no reason why it was taken on the
sane line as the last sentence in the statement .in the

present case. This circunstance read along wth the
deposition of PWB that PW 1 to 3 were there at the place of
occurrence till the evening lead to the inference that PW1

did not go to the police Station at 9 AM as claimed by him
and gave the conplaint. At any rate, the above facts give
rise to a serious suspicion that there is sonething other
than what appears on the surface.

7. PW1 and PW2 deposed that fromthe village, PW2, PW3
and a woman by nanme Meera were the only persons to come to
the place of occurrence when PW informed the villagers that
a wonan’s body was found in the well. But PW3 stated that
several residents of the village went to the place of
occurrence along with them |In Ex. P-1 also it was averred
that several persons from the village went to the place of
occurrence. If there were nunber of wonen at that place,
normally the appellant would have been questioned by the
woren intimately and not by PW 1 to 3 only. It is
significant that no other person from the village or even
Meera whose presence was adnitted has been examined as a
witness to prove the alleged extra judicial confession.

8. According to PW2 and 3, the appellant fainted
i Mmediately after making a confession and she was taken to
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the hospital by the Fire fighting Squad which came a little
later. no witness is in a position to say as to who inforned
the Fire Fighting Squad about the incident and as to how
they reached the place of occurrence within a short tinme. It
is sonewhat difficult to believe that the appellant was
consci ous when she was taken out of the well and she becamne
unconsci ous i mediately after naking a statenent of
confession. On the other hand, the version of the appell ant
is that she was unconscious after she slipped into the well
and she regained consciousness only in the hospital. That
appears to be nore probable.

9. According to PW2 the appellant pleaded with PW 1 to 3
with folded hands not to save her or take her out of the
water. According to PW3 they told her to cone out of the
wat er but she refused to do so. PW had not said anything
about this in his evidence or in his statenent Ex. P- 1 . A
perusal of the evidence of PW along with the statement in
Ex. P-1 will lead to the inference that the appellant was
unconsci ous when she was drawn out of the water.

10. There i's no wtness who had seen the appellant throw ng
her children -into the well. The junmping of the appell ant

into the well is spoken to by PW1 only and his versions are
i nconsistent. Thus there is nothing on record which wll
clinch that the appellant junped into the well after

throwi ng her children therein.

11. The aforesaid circunstances are sufficient to shake the
credibility of PW 1to 3 and the acceptability of their
depositions. It follows that the so called extra judicia

confession is not proved satisfactorily. The courts bel ow
are in error in accepting the sane.

12. There is yet another relevant circunstance which has
been overl ooked by both the Courts. It is the evidence of
PW1 that he saw the body of the appellant’s son floating
when he |ooked down into the well after seeing her| junping
into it. According to the evidence, the body of the daughter

of the appellant was not available till the next @day.
According to the prosecution the two children were thrown
into the well and inmmediately thereafter the appel | ant

junped therein to comit suicide. If that is so, the body of
the boy would also have sunk and it would not be floating
when PW1 |ooked into the well. it would have taken sone
hours before the body of the boy started floating. As
regards the buoyancy of the human body, Taylor says thus, in
his "Principles and Practice of Medical Jurisprudence" 13th
E. at page 300:

The recovery of an imrersed body:

After drowning has occurred the

body usually sinks and then may re-

appear after a variable period of

time. The tinme interval depends on:

1: the nature of the water -salt or

fresh;

2. the specific gravity of the

body:

3. the rate of putrefactive change.

It may be recalled that according

to the principle of Archinmedes a

body in water wll experience a

buoyant force equal to the weight

of water it displaces. Also the

specific gravity of the body

relates the weight and volune of

the body to that of the water. The

specific gravity of the human body

is very close to that of water.
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Smal | variations, therefore, have
consi derabl e ef f ect on t he
buoyancy.
In a study in which the specific
gravity and buoyancy wer e

calculated related to specific
volune of air in the lungs of each
subj ect Donoghue and M nni gerode
concluded that all subjects would
be capable of floating in either
fresh water or sea water at tota
| ung capacity. At functiona
resi dual capacity (the approximate
l ung volunme of the dead body), 69%
of the subjects would float in sea
wat er whereas only 7% woul d fl oat
in fresh water.
Inaddition'to the amount of air in
the lungs, the specific gravity of
t he ‘human body varies with the size
and conposition of that body. The
wei ght of the skeleton “is bal ance
agai nst the amount of fat present.
Thus women general 'y have a | ower
specific, gravity than nen while
i nfants and young children appear
to float nore readily than adults.
Clothing will \ tent to support the
body initially with nat ura
buoyancy and | ater perhaps assi st
in sinking because of its weight.
The addition of weights to the body
will also assist the process.
Thus, as a general rule the  body
with water in the |lungs and stonach
will sink. It will go down to the
bott om because hydrostatic pressure
which increases with depth wll
conpress but gas is present - and
thus increase specific gravity.
There it may remain until, if it is
free to move the formation of the
gases of putrefaction will decrease
the specific gravity. It will then
rise to the surface and fl oat.

13. In Mdi’'s Text book of Medical Jurisprudence

Toxi col ogy, 21st E. at page 220 it is stated as foll ows:
Length of tine the body was in
wat er :
Normal Iy the human body is slightly
heavi er then fresh water rand
i mediately the per son becores
unconsci ous, sinks and goes down to
the bottom unless there is sone
obstruction in between or there is
a strong upward current in the
water Owing to putrefaction and

formati on of gases all bodi es
sooner or |ater again come up to
the surface, it is much quicker in

warmwater than cold. Usually the
sunk body conmes to the surface a
little distance away fromthe site
of drowni ng, however, the current,
its speed and the tide in sea water

and
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are sone of the factors.

14. Though the body of the son of the appellant was sent to
the hospital on 13.1.85, the post nortemwas adnmttedly done
only on the next day. The reason for the delay is not
avai l able on record. The evidence of the doctor who
performed the post nortem is not very clear as to how the
body of the son could instantly float while the body of the
daughter was fully sunk in the water.

15. In the facts and circunstances set out above, we are
unable to uphold the conviction and sentence awarded to the
appel lant. W are of the opinion that the prosecution has
not provelits case beyond reasonabl e doubt. The appellant is
entitled to the benefit  of doubt and consequently we set
aside the judgnents of both the Courts. The appeal is
al l owed and the appellant is acquitted.




