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1976 SCC  (3) 407

ACT:

Public Prem ses (Eviction of Unauthorised Occupants)
Act, 1958, S. 7, ‘whether <creates new right or nerely
provi des special procedure, whether subject to limtation

HEADNOTE

In 1950, the appellant allotted small -~ pre-fabricated
stalls to sever al di spl aced per sons i ncludi ng the
respondent, at the licence fee of rupee thirty payabl e per
nonth. Later, these allottees applied for a fixation of
standard rent but ultimately 1lost in the Punjab H gh Court
at Del hi, Meanwhile, the respondent ~fell 1in arrears in
paying the licence fee. 1In Decenber, 1960, the appellant
demanded fromhimthe entire anount in arrears from May 1950
to April 1957 but he failed to pay. In Septenber 1961, the
Estate O ficer ordered the respondent under section 7(1) of
the Act, to pay the sum overruling his objection that the
claimwas barred by linmitation. The respondent’s appeal to
the Additional District Judge was rejected, but the Punjab
Hi gh Court at Delhi allowed his wit petition on the ground
that section 7 could not be availed in case of time barred
cl ai ms.

The appel |l ant contended before this Court that the
Limtation Act only barred the remedy by way of suit and did
not extinguish the right which could still ‘be exercised
through section 7 of the Act. Section 7 did not put atine
limt for taking action wunder it, and was, therefore, not
subject to the limtation prescribed for a suit to recover
t he anopunt.

Di sm ssing the appeal, the Court,

N

HELD: Section 7 only provides a special procedure for
the realisation of rent in arrears and does not constitute a
source or foundation of a right to claima debt otherw se
time-barred. The word "payable" in Section 7 in the context
in which it occurs, nmeans "legally recoverable". [90 B & D

Hans Raj CGupta and others v. Oficial Liquidator of the
Dehradun Mussoorie Electric Trammay Co. Ltd. 60 I.A 13,
fol | owed.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 988 of
1968.

(Fromthe Judgnent and order dated the 8-4-1965 of the
Punjab Hi gh Court, Circuit Bench Del hi-now the Hi gh Court of
Delhi in Cvil Wit No. 228-G of 1962).

Hardyal Hardy, B. P. Maheshwari, Suresh Sethi and
Bi karanjit Nayar; for the appellant.

A. K Sen, D. P. Bhandare, Ms. Laxm Arvind Mathur and
S. S. Khanduja; for the respondents.

The Judgrment of the Court was delivered by

GUPTA, J.-Respondent. Kalu Ram was pavenent vendor in
Connaught place, New Del hi.. In 1950 the appellant. New Del hi
Muni ci pal Committee, provided a nunber of displaced persons

with small pre-fabricated stalls to enable themto do their
busi ness. Kal u
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Ram who  was al so a displaced person was allotted one such
stall on /Irwin Road. Rupees thirty was the licencee fee

payabl e per nonth by the allottees of these stalls. Later,
the allottees, including the respondent, applied to the Rent
Controller for reducing the rent. It is not necessary to
refer to the wvarious proceedings arising from these
applications for fixation of standard rent which were
ultimately dismssed by the Grcuit Bench of the Punjab High
Court at Del hi as not' maintainable. In the neantinme, many of

the allottees fell in arrears in paying the licence fees. So
far as the respondent is concerned, the appellant took no
steps to recover the dues till ~Decenber 1960 when it

demanded the entire amount in-arrears from My 1950 to Apri
1957. The respondent not having paid, the appellant asked
the Estate O ficer, appointed under section 3 of the Public
Prem ses (Eviction of Unauthorised Gccupants) Act, 1958, to
take steps to recover the amount in arrears under section 7
of that Act. The Estate Oficer, who is the second
respondent herein, made an order on Septenber 28, 1961 under
section 7(1) of the Act asking the respondent to pay the sum
overruling his objection that the claim was barred by
[imtation. The respondent’s appeal to the  Additiona
District Judge from the Estate Oficer’s order was
di sal | owed. The respondent then filed a wit petition before
the Grcuit Bench of the Punjab H gh Court at Delhi
chall enging the order against him One of the grounds of
chal l enge was that section 7 could not be resorted to for
recovery of the sum as the claimwas time-barred. The H gh
Court accepted the contention and allowed the petition. In
this appeal by certificate, the appellant, New Delh
Muni ci pal Committee, questions the correctness of the High
Court’s deci sion.

The only contention raised before us by M. /Hardy
appearing for the appellant is that the H gh Court “was w ong
in holding that the amount in question could 'not be
recovered under section 7 because the time for instituting a
suit to recover the sumhad expired. Admttedly, any suit
instituted on the date when the Estate Oficer made his
order under section 7(1) would have been barred by tine. M.
Hardy argued that the Limitation Act only barred the renedy
by way of suit and did not extinguish the right, and section
7 of the Public Prem ses (Eviction of  Unaut hori sed
Qccupants) Act providing a different and special node of
recovery was therefore available to recover rent in arrears
beyond three vyears. Section 7 as it stood at the rel evant
time reads :

Power to recover rent or danmages in respect of
public prem ses as arrears of |and revenue.
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"7. (1) \Where any personis in arrears of rent
payable in respect of any public prem ses, the estate
officer may, by order, require that person to pay the
same within such tine and in such instalnents as may be
specified in the order

(2) Where any person is, or has at any tinme been
i n unaut hori sed occupation of any public prem ses, the

89

estate officer nmay, having regard to such principles of
assessment of danmges as mamy be prescribed, assess the
damages on account of the use and occupation of such
prem ses and may, by order, require that person to pay
the damages within such tine and in such instal nents as
nmay be specified in the order:

Provi ded that no such order shall be nade unti
after the issue of a notice in witing to the person
calling upon himto show cause within such tine as may
be specified in the notice why such order should not be
made, and wuntil his objections, iif any, and any
evidence he ~may produce in support of the sane, have
been considered by the estate officer

(3) If any person refuses or fails to pay the
arrears of rent-or any instalments thereof payable
under sub-section (1) or the damages or any i nstal nment
t hereof payable under sub-section (2) within the tine
specified in the order relating thereto the estate
officer my issue a certificate for the anbunt due to
the Collector  who shall proceedto recover the sane as
an arrear of |and revenue."

As would appear from the terms of the section, it
provides a sunmmary procedure for the recovery of arrears of
rent. It was argued that since section 7 did not put a tine
limt for taking steps wunder that section and as the
limtation prescribed for a suit to recover the anmpunt did
not apply to a proceedi ng under this section, the H gh Court
was in error in upholding the respondent’s objection. In
support of his contention that a debt renained due though
barred by linmtation, M. Hardy relied on a nunber of
authorities, both Indian and English. W do not consider it
necessary to refer to these decisions because the
proposition is not disputed that the statute of linmitation
bars the renmedy w thout touching the right: Section 28 of
the Indian Limtation Act, 1908 which was in forceat the
relevant time however provided that the right to any
property was extinguished on the expiry . of the _period
prescribed by the Act for instituting a suit for possession
of the property. But on the facts of this case no question
of a suit for possession of any property arises and section
28 has no application. It is not questioned that a creditor
whose suit is barred by limtation, if he has any / other
legal renedy permitting him to enforce his claim would be
free to avail of it. But the question in every such case is
whet her the particular statute permits such a course. Does
section 7 of the Public Prem ses (Eviction of Unauthorised
Cccupants) Act, 1958 create a right to realise arrears of
rent without any limtation of time ? Under section 7 the
Estate Officer may order any person who is in arrears of
rent 'payable’ in respect of any public prenmises to pay the
same within such time and in such instalnents as he my
specify in the order. Before however the order is nade, a
notice nust issue calling upon the defaulter to show cause
way such order should not he nade and, iif he raised any
objection, the Estate O ficer nust consider the sanme and the
evi dence produced in support of it. Thus the Estate O ficer
has to determ ne
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upon hearing the objection the anbunt of rent in arrears
which is "payable.’” The word ' payabl e’ is somewhat
indefinite in inmport and its neaning nust he gathered from
the context in which it occurs. ’'Payable generally neans

that which should be paid. If the person in arrears raises a
dispute as to the anpbunt, the Estate O ficer in determning
the anobunt payabl e cannot ignore the existing laws. |If the
recovery of any anpbunt is barred by the law of limtation

it is difficult to hold that the Estate Oficer could stil

i nsist that the said anmount was payabl e. When a duty is cast
on an authority to determne the arrears of rent, the
determ nation nust be in accordance with [aw. Section 7 only
provides a special procedure for the realisation of rent in
arrears and does not constitute a source or foundation of a
right to claima debt otherwise tine-barred. Construing the
expression "any noney due" in.section 186 of the Indian
Conpanies Act, 1913 the Privy Council held in Hans Raj Cupta
and others v. Oficial Liquidators of the Dehradun Missorie
El ectric Tramway ~ Conpany Ltd. (1) that this neant noneys due
and recoverable in suit by the conpany, and observed: "it is
a section which creates a special procedure for obtaining
paynment of nmoneys; it is not a section which purports to
create a foundation upon which to base a claimfor paynent.
It creates no new rights." W are clear that the word
"payable" in section 7, in the context in which its occurs,
neans "legally recoverable." Admittedly a suit to recover
the arrears instituted on the day the order under section 7
was made woul d have been barred by limtation. The amount in

guestion was therefore irrecoverable. This being the
position, the appeal fails and is dism ssed with costs.
MR Appeal dism ssed.
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