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ARI JI' T PASAYAT, J

A teacher affects the eternity. He can never tell where his
i nfl uence stops; said Henry Adam Any educational institution for its
growm h and acceptability to a | arge neasure depends upon the quality of
t eachers.

Educational institutions are tenples of |learning. The virtues of
human intelligence are mastered and harnoni sed by education. Were
there is conpl ete harnony between the teacher and the taught, where the
teacher inparts and the student receives, where there is conplete
dedi cation of the teacher and the taught in |earning, where there is
di sci pline between the teacher and the taught, where both are worshipers

of learning, no discord or challenge will arise. An educationa
institution runs snoothly when the teacher and the taught are engaged in
the common ideal of pursuit of know edge. It is, therefore, manifest

that the appointnent of teachers is an inportant part in educationa
institutions. The qualifications and the character of the teachers are
real ly inportant.

The case at hand has some unfortunate shades as it involves
al | eged m sconduct of a teacher and the purported desire of the
managenent of an educational institution to keep himout of the
institution to naintain the purity in educational sphere and serene
at nosphere of the institution. The whol e unsavoury epi sode started on
21.12.1995 when respondent-N. 1. Khan all egedly abused and attenpted to
assault a lady Principal of the appellant’s educational institution in
front of the school. That led to |lodging of a First Information Report.
Khan was pl aced under suspension on the sane day. Subsistence all owance
was sanctioned on 29.12.1995. A few days thereafter-in a second
i nci dent, Khan allegedly picked up quarrel again and threatened to burn
the school down. Again conplaint was | odged at the Police Station
Thereafter began a | egal battle involving not only the factual
controversies, but also assertion of rights guaranteed and protected
under Article 30(1) of the Constitution of India, 1950 (for short the
"Constitution’) and the legal battle has continued unabated and reached
this Court in these appeal s.

To continue the factual narration, on 9.2.1996 Director of
Education (in short the "Director’) revoked the suspension order and
i ndicated that a separate enquiry will be conducted by the Directorate.
In response thereto, started the controversies regarding applicability
of Article 30(1) of the Constitution to the Institution. On 12.2.1996
the school wote to the Director stating that he should not conme to the
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picture as Article 30(1) of the Constitution authorized the Institution
to adopt its own procedure. Few days thereafter, the Institution again
wote to the Director. Charges were issued. But on 6.3.1996 respondent -
Khan cl ai med that he was governed by the Del hi Education Code, 1965 (in
short the ' Code’) which was made applicable to the Andaman and N cobar
Islands with effect from 25.10.1968. On 24.6. 1996, the Assistant
Secretary of Education called the school authorities to attend a neeting
where the school requested that suspension may be sanctioned by the
Director. Pernission to sanction suspensi on was sought for by the
Institution on 2.7.1996. For about three nonths the Director did not
respond, but threatened punitive action if the school did not settle

i ssues positively. This was again the turning point of the controversy,
because the school felt that the governnental authorities were trying to
scuttle its efforts to enforce discipline and an undi sciplined teacher
who was undesirable in the Institution had been inposed on it.

On 29.10.1996, a fresh letter of suspension was issued on the
ground that suspension was approved. Copy of the charges was served on
respondent - Khan on 29. 10. 1996. He deni ed the charges on 8.11.1996. On
25.11.1996 one Shri Ram Lal was appointed as the Inquiry Oficer but he
declined to conduct the inquiry. On 26.12.1996 the Director issued
instructions to the Institution to permt Khan to report on duty and
reversed the school’ s order of suspension as according to himthe prior
approval had not been obtained to take action in the matter. On
22.1.1997 the School again referred to Article 30(1) of the Constitution
and requested the Director to re-consider the natter. On 27.2.1997 one
M Al phonse was appointed as the Inquiry O ficer. The date of inquiry
was fixed on 15.4.1997 but respondent-Khan did not attend. On 25.5.1997
according to the Institution, the Director approved payment of
subsi stence al | owance and, therefore, approved suspension. This stand
was however, being disputed by respondent-Khan and we shall deal with
this aspect later. On 13.6.1997, the School wote to respondent-Khan
that subsistence allowance will be paid for the period from Decenber
1995 to 31st May, 1997 as per Director’ s order and he should not del ay
the inquiry. On 13.6.1997 Khan objected to the appoi ntnment of Shr
Al phonse as Inquiry Oficer. On 9.7.1997 the School rejected Khan's
obj ections about the appointnent and sent to Khan the details of
di sciplinary inquiry invoking Article 30(1) of the Constitution. On
19. 9. 1997 Khan was intinmated that several opportunities had been granted
to himbut he did not appear and was therefore guilty of the charges. On
the puni shment aspect, intimati on was given to respondent-Khan on
6.10.1997 and he was granted opportunity. Though Khan did not respond on
the i ssue of punishnent his stand was that all the charges were to be
dropped. On 25.11.1997 the School requested the Director to nomnate his
representative for the disciplinary proceedings. The request was re-
iterated on 12.12.1997. The Director on 15.12.1997 wote back stating
that since the suspension was w thout prior permssion, necessarily no
one woul d be sent for the disciplinary proceedings. On 22.1.1998, the
School again requested the Director to send soneone for the disciplinary
proceedi ngs whi ch was schedul ed to be taken out on 2nd February 1998. As
no one appeared fromthe Director’s office, by mgjority, it was decided
that dism ssal was a proper course to be adopted and order of dism ssa
was communi cated to Khan on 20.2.1998. A wit application was filed by
respondent - Khan on 25.2.1998 before the Calcutta H gh Court. The
Director’s stand was that since an order of term nation was passed
wi t hout prior approval sanme was not |egal. The school explained its
purported stand that prior approval was not required. By judgnment dated
5.6.1998 | earned Single Judge quashed its order of dism ssal. An appea
was filed before a Division Bench, initially it granted stay on the
direction for paynent of back wages. On 13.7.1998, Khan reported for
duty. The Division Bench by judgnment dated 19.8.1998 di sm ssed the
appeal and the review filed by the Institution nmet a sinmlar fate of
di smi ssal by judgnent dated 11.11.1998.

These appeal s have been filed by the managenent questi oning
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legality of the judgnments passed by the H gh Court.

In support of the appeals Dr. Rajeev Dhavan, |eaned senior counse
submtted that the approach of the Government has been clearly
erroneous. The Director proceeded on the basis as if the Code applied to
the Institution, unm ndful of the constitutional protection afforded by
Article 30(1) of the Constitution. The procedure adopted by the
Institution was fair, transparent and adequate opportunity was granted
to respondent-Khan to have his say in the matter. The all egations were
of a very serious nature, unbecom ng of a teacher. The good nane of the
Institution had suffered because of the obnoxious conduct of the
respondent and the gravity of the allegations can be seen fromthe fact
that he had threatened to burn the institution itself. Nothing can be
nore shameful or objectionable for a teacher. Even if the approval for
sanction is conceded for the sake of argunments, that has no rel evance
for the proceedi ngs which were initiated for awardi ng puni shnent. Sane
stood on a different footing. Even Cl ause 242 prescribes constitution of
puni shing aut hority, where nom nee of the Director is required to be a
menber. Notw thstanding the stand relating to Article 30(1) of the
Constitution, the Institution requested the Director to send his nom nee
whi ch was not responded. U'tinately, the Director rendered the provision
odi ous by not sending the noninee and thereby frustrating the very
pur pose of constituting the punishing authority. The continuance of
respondent - Khan in the Institution was undesirable and was havi ng
adverse affects. Therefore, the procedure was adopted by the Institution
which was fair, transparent and in letters and spirit inline with the
desirability of providing fair opportunity and thereafter taking a
decision in the matter. Residually, it was subnitted that when teacher
has | ost confidence of the Institution by his conduct, it would be
unfair, unreasonable and inequitable to force his continuance in the
institution. It would be detrinmental to the interest of the Institution
and t he managenent.

In response, |earned counsel for-the respondent-Khan and the State
submitted that Article 30(1) has no application to the facts of the
case, nore particularly, when the Institution is an aided one. On
trunped up all egations, proceedings were initiated, 'and bias of the
nmanagenent i s apparent fromthe actions taken. The Code is clearly
applicable and there is no scope for taking a departure fromthe
prescri bed procedures. Judgments of the H gh Court do not suffer from
any infirmty to warrant interference.

Learned counsel for the parties referred to several decisions of
this Court, nore particularly, Eleven-Judge Bench decision in T.MA Pa
Foundation and Ors. v. State of Karnataka and ors. (2002 (8) SCC481),
The Ahnedabad St. Xaviers Coll ege Society and Anr. etc. v. State of
Gujarat and Anr. (1975 (1) SCR 173) and Islanic Acadeny of Education and
Anr. v. State of Karnataka and Ors. (2003 (6) SCC 697).. Though conpl ex
i ssues of law relating to ever baffling question centering round Article
30(1) of the Constitution has been pressed into service by |earned
counsel for the appellant, and non-applicability thereof enphasized by
| earned counsel for the respondents, we do not propose to go into that
question. It is relevant to note that at sone stages during hearing on
earlier occasions, it was suggested that to give a decent burial to the
controversies involving a teacher and the nmanagenent and a reasonabl e
settl enent should be arrived at. Prina facie, |earned counsel for the
State and the appellant agreed that sone anount as nay be fixed may be
paid in full and final settlement of the clainms of the respondent-Khan
and his continuance in his establishnent would be put to an end. Though,
there appeared to be no controversy on the amount to be paid to
respondent - Khan, he insisted that the State Government shoul d consi der
hi m for appointnent in sonme other institution. This was not found
acceptabl e by | earned counsel for the State as according to himit is
for the Institution to select the candi date and send the nane for
approval by the Governnent. Therefore, no final say could be given to
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t he proposal

The al | egati ons made agai nst respondent - Khan are no doubt of a
very serious nature and certainly if proved do not befit a teacher. The
clay like mnd of young children are shaped into beautiful noulds by
teachers. They shape the future course of the students. To a great
neasure their behaviour, character, reputation leave inprints in the

m nds of the young children. If their conduct, behaviour and reputation
is full of blenmish that would not be for the interest and in the welfare
of the students. Respondent-Khan has denied the allegations and has

al l eged bias. But we do not think it necessary to opine one way or the
ot her. \Whatever be the truth, the undisputed fact is that the litigation
has conti nued unabated for |ong years. It would be neither in the

i nterest of respondent-Khan nor the Institution if respondent-Khan is
continued in the Institution. By nmaking this observation, it is not to
be construed as if we have found the allegations to be true. On the
contrary, the welfare of 'the Institution, the reputation of respondent-
Khan has been considered by us in the proper perspective. |If an act or
om ssi on of an enployee reflects upon his character, reputation
integrity or devotion to duty or is .an unbecom ng act, certainly the
enpl oyer can take action against him In this context, reference may be
made to the foll owi ng observations of Lopes C. J. in Pearce v. Foster,
(1866 (17) BD 536, p.542):

"I'f a servant conducts hinself in a way inconsistent
with the faithful discharge of his duty in the
service, it is msconduct which justifies inmediate

di smissal. That misconduct, according to ny view, need
not be m sconduct in the carrying on of the service of
the business. It is sufficient-if it is conduct which
is prejudicial or is likely to be prejudicial to the
interests or to the reputation of the master, and the
master will be justified, not only if he discovers it
at the tinme, but also if he discovers it afterwards,
in dismssing that servant."

This view was re-iterated by a three-Judge Bench of this Court in Union
of India and Os. v. K K Dhawan (AI'R 1993 SC 1478) and | ndi an Rai |l way
Construction Co. Ltd. v. A ay Kumar (2003 (4) SCC 579).

Wthout therefore deciding the contentious pleas raised by |earned
counsel for the parties, we direct as foll ows:

(1). A sum of Rs. 4,50,000/- shall be paid within four nonths from today
to respondent - Khan out of which Rs.4,00,000/- shall be paid by the State
CGovernment directly to respondent-Khan and the bal'ance anount shall be
paid by the Institution to respondent-Khan within the indicated tine.

(2). The interimorder passed by this Court shall continue till paynent
is made. The respondent - Khan woul d not be entitled to any other sumin
respect of his service with the Institution. On paynent being nade, the
order of term nation of his service shall becone operative not on the
ground indicated therein, but because of the present order

(3) This order shall not stand on the way of the respondent-Khan
seeki ng enpl oynent el sewhere.

The appeal s are di sposed of accordingly, wthout any order as to
costs.

WRI T PETITION (C) NO 189/1999

In view of the order passed in Cvil Appeal Nos.5337-5339/1999, no
further order is necessary to be passed in the wit petition
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