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Dar shan Singh, Mikhtiar Singh ~and Gurdial Singh, the
appel l ant herein, were tried by the Judge, Special Court,
Ferozepore for conmitting the murder of one Ram pal with
fire-arms in furtherance of ‘their~ comon intention. The
| ear ned Judge acquitted Darshan Singh and Mukhtiar Singh but
convi cted the appellant under Section 302 |.P.C. and 25 Arms
Act. and sentenced him to suffer inprisonment for life for
the first conviction and rigorous inprisonment for 1.1/2
years for the other, wth a direction that the sentences
woul d run concurrently. Hence this appeal

According to the prosecution case the deceased and his
father Anrit Lal (P.W3) wused to run a kirana shop in
village Machhi Bugra. On June 2, 1984, at or about 6.30 P.M
when Ram pal had cone out of the shop to down its shutters
the three accused cane there on a scooter driven by Darshan
Singh. The appellant and Mikhtiar Singh then got down from
the scooter and shot at Ram Pal with the fire-arns, each of
themwas carrying, resulting in his instantaneous death.

Thereafter all of themran away on the scooter. Finding his
son dead, Anrit lal rushed to the police station to |odge a
report.

S.1. Joginder Singh (P.W4) recorded the F.I.R. —-and
after making arrangenments to send the special report to the
Il aka Magistrate |left for the spot acconpanied by Anrit Lal
Reachi ng there he held inquest upon the dead body of Ram Pa
which was lying in the lane in front of the shop and sent it
for postnortem exanmination. He then inspected the spot and
coll ected sone blood stained earth, six enpties of two
different bores and nade separate sealed parcels for the
sanme. After conpleting the investigation at the spot. p.w 4
went in search of the accused persons and succeeded in
apprehending the appellant on that very night. From his
possession he seized a 12 bore gun and 25 cartridges and
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sealed them He sent all the seized articles to the experts
for their opinions and on receipt of their reports and
conpl etion of investigation submtted charge-sheet.

The accused persons pleaded not guilty to the charges
| evel | ed against themand contended that they were falsely
inmplicated. To prove its case the prosecution relied upon
the ocul ar version of the incident as given out by P.W3 and
ot her evidence adduced in support thereof. No w tness was
however exam ned on behal f of the accused persons.

In recording the inmpugned order of conviction and
sentence agai nst the appellant the | earned Judge found that
the evidence of P.W3 stood anply corroborated by the
recovery of two enpty cartridges from the spot and the
report of the Ballistic Expert which showed that those two
cartridges had been fired fromthe gun which was with the
appellant at the tine of his arrest and was seized. As no
such corroborative  evidence was avail able in respect of the
ot her two accused the | earned Judge did not feel inclined to
rely solely wupon the evidence ofi P.W3 to convict them
Accordi ngl y he gave them the benefit of reasonabl e doubt.

Having carefully gone through the evidence of P.W3 in
the light of other evidence appearing on record it appears
to us that the finding of the |earned Judge that the
appel l ant shot at the deceased with a gun causing injuries
on his person is unassailable. Considering the fact that the
i ncident took place in front of the shop of P.W3 he was the
nost natural and likely witness. Hi s evidence, which was not
in any way shaken' in cross-exam nation, gets anple support
fromthe evidence of  Dr. Jaspal” Singh (P.W1) who held
post nortem exam nati on ~on the dead body and found, besides
other injuries, two |lacerted punctured wounds correspondi ng
with each other which according to himcould be caused by
gun. if fired froma close range. The next piece of evidence
whi ch corroborates PW3 is the FIR which was |odged wth
pronptitude, we next get, fromthe evidence of P.W4. that
in that very night, at or about 2.30 A.M the appellant was
arrested and a 12 bore gun and 25 cartridges were recovered
fromhim The report of the Director of Forensic Science
Laboratory (Ex.P.17) proves that the enpties recovered from
the spot by pw 4 had been fired fromhis -gun. The other
pi ece of circunstantial evidence, which also to sonme extent
corroborates the case of the prosecution, —is furnished by
the fact that the earth that was seized by PW4 fromthe
spot was found by the Chem cal Examiner to contain human
bl ood.

The next question that falls for our deternination is
whet her on the above findings the trial Judge was justified
in convicting the appellant under Section 302 | PC
sinmpliciter, after having acquitted the other two accused
who along with the appellant were being tried under Section
302 IPC with the aid of Section 34 | PC. This aspect of the
matter assumes inportance for PW21 found four injuries on
the person of the deceased which according to him were
caused by two types of fire-arns and were collectively
sufficient in the ordinary course of nature to cause death.
He, however, did not state that the two injuries caused by
the gun which are atributable to the appellant’s firing were
sufficient to cause death in the ordinary course of nature.
In other words, in view of the opinion of the doctor it can
not be conclusively inferred that the death of Ram Pal was
caused by the injuries inflicted by the appellant alone so
as to make himliable under Section 302 IPC sinpliciter.

The above finding of ours, necessarily, begs also the
guestion whether the appellant can be convicted under
Section 302 IPC with the aid of Section 34 |1 PC
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notw t hstandi ng the acquittal of the other two accused.

In Maina Singh vs. State of Rajasthan (1976) 2 SCC 827
a question arose as to whether an accused who faced tria
with four others on charges under Section 302 IPC read with
Section 149 |1PC could be convicted under Section 302 IPC
read with Section 34 IPCif the other four were acquitted.
In deciding the question this Court considered earlier cases
which dealt with simlar question and hel d: -

"As has been stated, the charge in the

present case related to the comm ssion

of the offence of wunlawful assenbly by

the appellant along with the other naned

four coaccused, and with no ot her

person. The trial in fact went on that

basis throughout.  There was also no

direct or circunstantial evidence to

show that the offence was conmitted by

the appel lant along with any other

unnamed person. So when _the other four

coaccused have been given the benefit of

doubt and have been acquitted, it would

not be perm ssible to take the view that

there nmust have been ~some other person

along with the appellant Miina Singh in

causing the injuries to the deceased. It

was as such not' permssible to invoke

Section 149 or Section 34 |PC~ -Mina

Si ngh woul d accordingly be responsible

for the offence, if any, which could be

shown to have been committed by him

wi thout regard to the participation of

ot hers. "

In Harshad Singh vs. State of Gujarat 1977 Crinminal Law
Journal 352, a three Judge Bench of this Court observed, in
negativing a subm ssion of the appellant therein that since
three out of the four accused had secured acquittal the
i nvocation of Section 34 |IPC was inperm ssible, as under:-

"The flaw in this submi ssion is obvious.

The Courts have given the benefit of

doubt of identity but have not held that

there was only one assailant in the

crimnal attack. The proposition is
plain that even if sone out of severa
accused are acquitted but t he

participation presence of a plurality of

assailants is proved, the conj oi nt

cul pability f or t he crime is

i nescapable. Not that the story of nore

than one person having attacked the

victimis false, but that the identity

of the absolved accused is not firmy

fixed as crim nal partici pants.

Therefore, it follows that such of them

even if the nunber dwi ndled to one, as

are shown by sure evidence to have

knifed the deceased, deserve to be

convicted for the principal offence read

with the constructive provision."

(enphasi s suppli ed)

VWhen a simlar question again came up consideration in
Piara Singh vs. State of Punjab (1980) 2 SCC 401 this Court,
gquoted wi th approval Maina Singh's case (supra) and applying
the principle laid domn therein in the facts of the case
presented before it observed as under: -

The position as it stands on the face of
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the prosecution case as disclosed in
the Court 1is that only five naned and
known persons including Piara Singh

participated in the nmurderous assault on

the deceased of which four have been

acquitted which woul d | ead to the

natural presunption that the other four

accused persons were not there. In these

ci rcunst ances, therefore, the conclusion

is inescapable that Piara Singh alone

cannot be convicted under Section 302

with the aid of Section 34. The

appellant, Piara Singh would only be

liable for the individual act which he

may have comritted in respect of the

assault on the deceased."

Judged in the context of-the principles of lawlaid
down in the cases referred to above the <conclusion is
inevitable that the appellant before us cannot be convicted
under Section 302 IPC, evenwith the aid of Section 34 |PC,
as the prosecution |laid evidence to prove that only the
three arraigned persons, were responsible for the nurder and
the acquittal is not based on the ground of mstaken
identity. The appellant wuld therefore be liable for his
i ndi vidual act only. which unm stakably nakes out, in view
of the weapon used by himand the nature of injuries caused
an of fence under Section 326 |PC. Since the gun used by the
appel  ant was an unlicensed one his conviction under Section
25 of the Arns Act has got to be-upheld al so.

For the foregoing discussion we set aside the
conviction of the appellant - under Section 302 |IPC and
convi ct himunder Section 326 | PC. Considering the fact that
since the offence as conmitted nore than 11 years have
el apsed, we sentence himto suffer rigorous inprisonnent for
seven years for the above conviction. The conviction and
sentence i nmposed upon him under Section 25 of the Arms Act
are maintained. Both the sentences will run concurrently,
The appellant, who is on bail wll, now surrender to his
bail bond to serve out the sentence now i nposed upon him




