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The Judgrment of the Court was delivered by

BRI JESH KUMAR, J. The Central Board of Secondary Education (for short 'the
Board'), felt aggrieved by the decision of Madhya Pradesh H gh Court
rendered on 2.7.1996 in wit petition No. 426 of 1996, filed by the
respondents No. 1 and 2, whereby directing the Board to declare the result
of the exem nation undertaken by the respondent No. 1 for class X in the
year 1996, hence the present appeal. In-the inpugned judgnment it was al so
directed that a fresh marks-sheet be also issued to her, since the result
had been declared earlier only provisionally. The grievance of the Board
that the respondent No. 1 was not eligible to appear in the high schoo
exam nati on, was not accept ed.

The brief facts of the case are that the respondent No. 1 was a student of
St. Paul’s School, Mrar, Gnalior, affiliated to the Central Board of
Secondary Education, New Del hi. She filled up formfor high schoo

exam nation but the sane was w thheld by the school authorities on the
ground that she had not cleared her class | X examination. It gave rise to
filing of a wit petition No. 484/95 by respondents nos. 1 and 2, the

candi date and her father. On 4.4.95 an interimorder was passed by the H gh
Court to the followi ng effect :-

"4.4.95

ORDER

(1) Noti ce of adm ssion was given to the respondents.

(2) There is a report that respondents have refused the notice.
(3) Let a fresh notice be sent by way of registered post al so and

service be effected by affixation. The Notices be issued for 18th April
1995.

(4) In para 11 of the Petition, it has been stated that the Petitioner
was initially "pronpted" but |ater on she was declared to have "failed". In
this view of the matter, a direction is given to the respondents to permt
the petitioner No. 2 to join Cass X This would be subject to the decision
of this petition.

C.C. Today.

Sd/ -

T.S. Doabia Judge"
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Later yet another interimorder was granted on 19.9.1995 in Wit Petition
No. 484 of 1995 to the followi ng effect :-

"19.9.1995
ORDER

Petitioner No. 2 be permtted to take part in the exanmination. To come up
on the date already fixed.

Sd/- T.S. Doabia Judge"

The Wit Petition No. 484/95 was thereafter disposed of by order dated
5.12. 95, which reads as under :-

"Hear d.

This petition is rendered infructuous as the adm ssion formfor appearing
i n exam nation of the petitioner has since been sent to the Central Board
of Secondary Education, Del hi. This'is class X exam nation. As per the
respondents the Petitioner would be pernmitted to take part in this

exam nation. No further direction is required.

Di sposed of as such
Sd/ - Judge”

It, however, appears that another wit petition No. 426 of 1996 was fil ed
by respondents No. 1 and 2 with a prayer that a tel egram sent by the

Regi onal O ficer of the Board, Ajmer, Rajasthan not permitting her to
appear in the exam nation may be quashed and the petitioner No. 1 may be
allowed to appear in the exani nation of the Board which was to start on
6.3.1996. On 1.3.1996 the H gh Court passed the followi ng interimorder :-

..... In view of these circunstances, it is directed that petitioner should
be permtted to appear in the exam nation at the roll No. 1118864 as
nmentioned in the telegram in all ‘papers of Cass Xth. The result, however,
woul d be subject to the decision of this petition, Certified copy today, on
paynment .

Judge"

Thereafter the next order was passed on 17.5.1996 saying "....Let the
result of the petitioner be declared. List in the last week of June, 1996"
Utimately, the petition was finally disposed of by order dated 2.7.1996.
The High Court in its judgment refers to the plea raised by the appellant
to the effect that for taking up exam nation for Cl ass X a student rnust
conplete a regular course of studies for Class | X froman institution
affiliated to the Board. Since the respondent No. 1 had not passed her
class | X exam nation she was not eligible for appearing in the exam nation
in Class X. Thereafter bye-law 10.2 was quoted in the judgnment, which
provision, according to the Hi gh Court, was very material. It is as follows

"10.2 A candidate for Al India/Del hi Secondary School Exam nation should
have : -

(a) passed the M ddl e School Exam nation (Class VIII) of a Board or of
an affiliated/recognized scholl at |least two years earlier than the year in
whi ch he woul d take secondary school (C ass X) exam nation

(b) secured a grade higher than grade E in each of the subject of
i nternal assessnent at the Examination refferred to at (a) above; and

(c) passed the third | anguage as per requirement |laid down in the
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schenme of studies.”

On the basis of the above provision, the Court found that the respondent
No. 1 possessed ni ni mum educational qualification of middl e schoo

exam nation (Class VIII) so as to be entitled for appearing in the class X
exam nation. Hence direction was issued to finally declare the result of
respondent No. 1 and to issue a fresh marks-sheet. Learned counsel for the
appel | ant has, however, down our attention to provision contained in bye-
law 7.3 of the bye-laws of the Board which reads as under : -

"7.3. Admission to Class X in a school shall be open only to such a student
who : -

(a) has conpl eted a regul ar course of studies for class | X, and;

(b) has passed cl ass | X-exam nation froman institution affiliated to
this Board or to any recogni zed boardor to any recogni ze board or is
recogni.zed by the Educati on Departnent of the govt. or the State/U T. in
whi ch such an-institution is |ocated.

XXX XXXX"

Thereafter bye-law no. 16 is referred, relating to private candi dates. It
is as follows :-

"16. Private Candi dates

Definition : For the purposes of the bye-laws contained in this chapter and
the chapter 5, unless there is sonmething repugnant in the subject or
context a 'Private Candidate’ neans a person-who is not a Regular but,

under the provisions of the bye-laws, is allowed to undertake and/or appear
in the Al Indial/Delhi Senior School Certificate Exam nation or Al

I ndi a/ Del hi Secondary School Exani nation of the Board.

XXXX XXX XX XXXXX"

We find that bye-laws nos. 21 and 22 are also rel evant which are quoted
bel ow : -

"21. Person eligible to appear as a Private Candidate for Al India
Secondary School Exam nation : -

(i) A candidate who had failed at the Al India Secondary Schoo

Exam nation of the Board, will be eligible to reappear at the subsequent
exam nation as a private candidate in the syllabus and text books as
prescribed for the exanmination of the year in which he will reappear.

(ii) Teachers serving in institutions affiliated to the Board, xxxx
XXXX XXXX

22 (v) Those regul ar Candi dates who have failed to obtain pronotion to
class X of the school affiliated to the Board or any other recognized Board
shall not be admtted to the Del hi Secondary Exami nation of the Board as
private candi dates."

The definite case taken on behalf of the appellant before the H gh Court
has been that the respondent no. 1 had failed in her class | X exan nation
for the year 1994-95. In this context the prayer made by the respondent no.
1in her wit petition no. 484 of 1995, may be referred to, which reads as
follows :

"(i) to quash the result declared by the Respondent No. 3 in so far as
respondent No. 1 is concerned and Respondent No. 1 be decl ared as pronoted;

(ii) Respondent No. 3 be directed to take supplementary exam nation in
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H ndi and English subjects whithin a period of seven days with a further
direction to the respondent no. 3 to give respondent no. 1 sone tinme to
prepare herself for the supplenmentary exam nation."

It is thus clear that, according to the respondent no. 1 herself, she was
declared failed in her exam nation for class I X The Hi gh Court, while
finally deciding the wit petition no. 426 of 1996 by order dated 2.7.1996
conveni ently overl ooked to take note of the provision contained in bye-Ilaw
no. 7.3, contents of which have been indicated above. There was only a
mention of clause 7.3 of bye-laws of the Board but nothing beyond that was
i ndi cated or observed in the judgnent, as to why it would not be applicable
to the case. Aftger quoting bye-law 10.2 the H gh Court held that the
respondent No. 1 was eligible to appear in the hi gh-school exam nation
since there was a gap of two years in between her two exaninations viz.
class VIIIl and class X.-The Hi gh Court also did not record any finding in
respect of other conditions as nentioned in bye-law no. 10.2, nanely, a
student nust have secured higher than 'E grade in each subject of interna
assessnent. and has al so passed the third | anguage as per requirenment |aid
down in the schene. The High Court failed to consider the bye-law 10.2 wll
not be applicable to the respondent no. 1 but it would be bye-law 7.3

whi ch woul-d apply in her case. Therefore, it was necessary that she nust
have passed class | X as a regul ar student before she could be allowed to
undert ake exami nation-for class X held by the Board. The position stands
further clarified in regard to the private candi dates under bye-laws no. 16
and 21. The respondent no. 1 did not fulfill the conditions laid for
private condi dates and her case would only be covered by bye-law 7.3 and
not by bye-law no.' 10.2 of the exani nation bye-laws of the Board as held by
the High Court. Despite the position under the bye-laws as indicated above,
the H gh Court finally disposed of the wit petition no. 426 of 1996
cursorily holding that since the respondent no. 1 had appeared in the

exam nati on and her result had been declared provisionally therefore, the
Board was directed to declare her result of class X and to issue a fresh
mar ks sheet without any endorsenent thereon (enphasis supplied). It was
conpl etely overl ooked that by order dated 1.3.1996, it was provided that
the respondent no. 1 was allowed to appear in exam nation, subject to the
decision of the wit petition. Hence there was no occasion to say that
since provisional result has been declared therefore, final result should
al so be declared with a fresh nmarks sheet w thout any endorsenent thereon
The validity of the exam nation undertaken by respondent no. 1 should have
been properly scrutinized in the light of all the rel evant exam nation bye-
| aws of the Board.

We also find that in wit petition no. 484 of 1995, interi morders were
granted permtting the filling up of the form for high-school exam nation
But while ultimately disposing of the petition, it was held that the wit
petition had become infructuous since the exam nation form of the
respondent no. 1 had been forwarded to the Central Board of Secondary
Education, Delhi and it is attributed to the respondents in the petition
that "as per the respondents”, the candi date would be permtted to take
part in the exam nation. It was, therefore, thought that no further
direction was required and the matter was di sposed-of as infructuous.
Merely forwardi ng of an examination formby an institution affiliated to
the examining body is no surety that the exam ning body woul d necessarily
permt the candidate to undertake the exam nation. The fornmsafter being
sent are scrutinized and checked by the exam ni ng body.

This Court has on several occasions earlier deprecated the practice of
permitting the students to pursue their studies and to appear in the

exam nation under the interimorders passed in the petitions. In nmpost of
such cases it is ultimately pl eaded that since the course was over or the
result has been declared, the matter deserves to be consi dered
synpathetically. It results into very awkward and difficult situations.

Rul es stare straight into the face of the plea of synpathy and concessi ons,
agai nst the |l egal provisions. A few decisions on the point nmay be perused.
In CB.S.E. and Anr. v. P. Sunil Kumar and Ors., [1988] 5 SCC page 377, the
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institutions whose students were permtted to undertake the exam nation of
the Central Board of Secondary Education were not affiliated to the Board,
hence the students were not entitled to appear in the exam nation. They
were, however, allowed to appear in the exam nation under the interim
orders granted by the Court in contravention of the rules and regul ations
of the Board. The Hi gh Court considering the matter synpathetically had not
interfered, but this Court observed thus :

“....But to pernmit students of an unaffiliated institution to appear at the
exam nati on conducted by the Board under orders of the Court and then to
conpel the Board to issue certificates in favour of those who have

undert aken exam nati on woul d tantanount to subversion of |aw and this Court
will not be justified to sustain the orders issued by the H gh Court on

m spl aced synpathy in favour of the students..."

The order of the Hi gh Court was set aside. Another decision reported in
Guru Nanak Dev University v. Parm nder Kr. Bansal, [1993] 4 SCC 401, a
three judge bench decision, was relied upon in the case of Sunil Kumar
(supra). A passage fromthe above noted decision was al so quoted therein
whi ch readsas follows :

"We are afraid that this kindof adm nistration of interlocutory renedies,
nore gui ded by synpathy quite often wholly m splaced, does no service to
anyone. Fromthe series of orders that keep comi ng before us in academc
matters, we find that loose, ill-conceived synpathy nasquerades as
interlocutory justice exposing judicial discretionto the criticism of
degenerating into private benevol ence. This is subversive of academic

di scipline, or whatever is left of it, leading to serious inpasse in
acadenic life. Admi ssions cannot be ordered w thout regard to the
eligibility of the candidates. Decisions on matters relevant to be taken
into account at the interlocutory stage cannot be deferred or decided | ater
when serious conplications mght ensue fromthe interimorder itself. In
the present case, the H gh Court was apparently noved by synpathy for the
candi dates that by an accurate assessnment of even the prima facie | ega
position. Such orders cannot be allowed to stand. The courts shoul d not
enbarrass academi c authorities by thensel ves taking over their functions."

Yet another decision referred tois reported in A 'P. Christians Medica
Educati onal Society v. Governnent of Andhra Pradesh and Anr. Etc. Etc.
[1986] 2 SCC 667, again a three judge bench decision. It was observed in
this case :

"....We cannot by our fiat direct the University to disobey the statute to
which it owes its existence and the regul ati ons nmade by the University
itself. We cannot inmgi ne anything nore destructive of the rule of |awthan
a direction by the court to disobey the |aws."

The above referred matter relates to the adm ssion and exam nati on of
M B. B. S. courses.

In the background of the law as laid down by this Court, we find that in
the case in hand the fact situation was even worse as conpared to the

deci sion cited above. The student, nanely, respondent no. 1 had failed to
cl ear her class | X exam nation which was a necessary requirement as

provi ded under the bye-laws of the Board so as to be entitled to appear in
the class X exam nation conducted by the Board. Despite notice, no one has
put in appearance on behal f of the respondents no. 1 and 2 to indicate any
fact or circunstance so as to take any different view Condoning the |apses
or overlooking the legal requirements in consideration of mere synpathy
factor does not solve the problemrather breeds nore violations in the hope
of being condoned. It disturbs the discipline of the systemand ultinmately
adversely affects the academ ¢ standards.

In the result, we allow the appeal and set aside the judgnment and order
dated 2.7.1996 passed by the High Court in wit petition No. 426 of 1996.
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There woul d,

however,

he no order

as to costs.




