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PETI TI ONER
H GH COURT OF ANDHRA PRADESH AND ORS.
Vs.
RESPONDENT:

V. S. KRI SHNAMURTHY AND ORS
DATE OF JUDGVENTO04/ 08/ 1978

BENCH

ACT:

Constitution of |India 1950 - Article 371-D and Andhra
Pradesh Adninistrative Tribunal Oder 1975 - Scope and
effect of-An officer of the High Court and a Subordinate
Judge conpul sorily retired-Admnistrative Tribunal held the
retirement orders _invalid-Admnistrative Tribunal whether
has jurisdiction to entertain, deal wth or decide the
representation by a nenber of the staff of the H gh Court
or of subordinate judiciary-Scope of Articles 229 and 235.

HEADNOTE:

Article 371-D (3) inserted by the Constitution (Thirty-
Second Anendnent)  Act 1973, enpowers the President to
constitute an Admnistrative Tribunal for the State of
Andhra Pradesh to exercise such jurisdiction powers and
authority which i mediately before the anendrment was
exerci sable by any Court, tribunal or authority in respect
of appointnment, allotnment or pronmotion to posts in the G vi
Services of the State, under the State or under the contro
of any local authority wthin the state. Cause (10)
provides that the provisions of the Article and any order
nmade by the President thereunder, shall have effect
notw t hstandi ng any other provision of the Constitution or
in any other law for the tine being in force.

Para. 6 of the Andhra Pradesh Adninistrative Tribuna
Order, 1975 issued by the President, setting upthe Andhra
Pradesh Adm nistrative Tribunal, provides that the Tribuna
shall have ’'all the jurisdiction, powers and authority
exercisable by all Courts wth respect to appointnent,
allotment or pronotion to any public post, seniority of
persons appointed. allotted or pronoted to such post and al
ot her conditions of service of such persons’.

"The first Respondent in C A No. 2826/77 was a forner
enpl oyee of the High Court. He originally belonged to the
H gh Court service. After being on deputation with the
Central and State CGovernnents for sone years he're joined
the High Court service as Assistant Registrar and was |ater
pronmoted as Deputy Registrar. 'The Chief Justice of the High
Court in exercise of his powers wunder Article 229 of the
Constitution read with the relevant rules, passed an order
dated January 3, 1969, conpulsorily retiring the respondent
fromservice, who by then had attained the age of 50 years.
Hs wit petition assailing the orders of conpulsory
retirement, was dismssed by the High Court on the ground
that the jurisdiction of the Hi gh Court which was hitherto
bei ng exercised under Article 226 of the Constitution to
correct orders of the Chief Justice on the admnistrative
side with regard to conditions of service of officers of the
H gh Court, vested in the Administrative Tribunal by reason
or clause 6 (1) of the A P. Admnistrative Tribunal order
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nmade by the President under Article 371-D of the
Constitution.
The respondent thereafter noved the Andhra Pradesh

Admi ni strative Tribunal, which set aside the inpugned order
on the ground, that it was arbitrary.
27

and amobunted to a penalty of dismssal or renpbval from
service and, as such, as hit by Article 311(2) of the
Constitution.

The respondent in C. A No. 278/ 78 was a nenber of the
Andhra Pradesh State Judici al Service working as a
Subordi nate Judge. He was prematurely retired in public
interest by an order of the State Governnent on the
recomendati on of the High Court.

The respondent’s ~contention, that in the case of
Subor di nat e Judges, the High  Court being the appointing
authority, the Governor had no power or jurisdiction to pass
an order of premature retirenent, of a nenber of the State
Judicial Service, was accepted by the Tribunal, and the
i mpugned ‘'order was set aside.

In the appeal s agai nst both the orders of the
Admi ni strative Tribunal ,~ it was contended before this Court
by the appellants that Article 371-D of the Constitution
shoul d be construed harnoniously wth the basic schene
underlying Chapters V. and VI in Part VI of the Constitution;
and so construed, the general expression, such as "class or
classes of posts'’, "Civil Services of the State" etc. in
Clause (3) of this Article will not include posts/nmenbers of
the H gh Court staff and the Subordinate Judiciary, with the
result that the inpugned orders of the  Admnistrative
Tri bunal are wi thout jurisdiction and nullities.

On the other hand, the respondents contended that. the
phrase "any Civil Service of the State" in clause (3) of
this Article interpreted in its w dest sense, includes the
menbers of the H gh Court staff ~and the Subordinate
Judiciary; that even it such an interpretation is contrary
to the Constitutional schene of securing i ndependence of the
judiciary, such a result was intended to be brought about by
insertion of Article 371-D, the non-obstante provision in
Cl ause (10) of which gives it an over riding effect.

Al owi ng the appeal s,

N

HELD: 1. The entire scheme or Chapters V and VI in Part
VI of the Constitution epitomsed in Arts. 229 and 235 has
been assi duously designed by the Foundi ng Fathers to ensure
i ndependence of the High Court and the Subordinate
Judi ciary. [43F]

(a) In regard to servants and officers of the Hi gh
Court, Article 229 of the Constitution nakes the power of
their appointnent, dismssal, renoval, suspension, reduction
in rank, conpulsory retirenent etc. including the power to
prescribe their conditions of service, the sole preserve of
the Chief Justice and no extraneous executive authority can
interfere with the exercise of that power by the Chief
Justice or his nomnee except to a very limted extent
nentioned in the provisos. In conferring such exclusive and
suprenme powers on the Chief Justice the object which the
Foundi ng Fathers had in view was to ensure the independence
of the H gh Court. [37F-QF

(b) The <control over the Subordinate Judiciary vested
in the H gh Court under Article 23 5 is exclusive in nature,
conprehensive in extent and effective in operation. It
conprehends a w de variety of matters and is a conplete
control subject only to the power of the Governor in nme
matter of appointment, dism ssal or renoval. [41B-(
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(c) Since retirenent, sinpliciter, 1in accordance with
the ternms and conditions of service, does not anount to
di sm ssal or removal or reduction in rank under Article 311
or under the service rules, it is for the High Court in the
exercise of its ’'control’ under Article 235, to decide
whet her or not a judge of the Subordinate Judiciary should
be prematurely or conpulsorily retired. Though in form such
an admini strative decision of the Hgh Court is advisory in
substance and effect. it is well-nigh perenptory. [42D, 43B]

M @urunmoorthy v. Accountant General Assam and Nagal and
and Ors. [1971] Suppl. S.C R 420, Chandra Mhan v. State of
Uttar Pradesh [1967] 1 S.C.R 77, Chandranoul eshwar v. Patna
Hi gh Court [1970] 2 S.C R 666; State of Assamv. Ranga
Mohamed [1967] 1 SCR 454; State of West Bengal v. Nripendra
Nat h Bagchi [1966] 1 SCR- 771; Shamsher Singh v. State of
Punjab [1975] 1 S.C.R 814; Punjab and Haryana Hi gh Court v.
State of Haryana (Sub nom Narendra Singh Rao) [1975] 3 SCR
365; State of Assamv. S. N Sen [1971] 2 SCR 889; State of
Assam v. ' Kuseswar Sukla [1970] 2 SCR 923: State of U P. v.
Bat uk Deo Pati Tripathi _and Anr. [1978] 2 SCC 102; Tara
Singh v. State of Rajasthan A l1.R 1975 SC 1487; State of
Haryana v. Inder Prakash® Anand A Il.R 1976 S.C 1841
referred to.

2. The phrase /"any civil service of the State" commonly
enployed in sub clauses (a), (b) and(c) of clause (3) of
Article 371-D is a general, undefined and flexible
expression and is capable of bearing neaning nore than one.
If it is construed loosely, in its widest sense so as to
include in it the H.gh Court- staff and the nenbers of the
Subordi nate Judiciary, the result wll be that the contro
vested in the Chief Justice over the staff of 'the Hgh
Court, and in the High Court over the subordinate judiciary

will becone shorn of its subst ance, ef ficacy and
excl usi veness; and after being processed through the conduit
of the Administrative Tribunal, wll pass on into the hands

of the Executive Government, which, under clause (5) of
Article 371-D is the suprene authority, having full power to
confirmor not to confirm nodify or annul the orders of the
Tribunal. Such a construction wll lead to internecine
conflict and contradiction, rob Articles 229 and 235  of
their content rmake a nmockery of the Directive Principles in
Article 50 and the fundamental concept of the independence
of the judiciary, which the Foundi ng Fathers have with such
anxi ous concern built into the basic schene of the
Constitution. Parlianent could never have intended such a
strange result. [53E-H]
3. (a) Inits strict, narrow sense, the phrase ' G vi

service of the State. wll not take in menbers of the Hi gh
Court staff and the subordinate judiciary. [49 A C
(b) Non-use of the expressions. "judicial service of

the State" and "District Judges" (which have been
specifically defined in Article 236), and "Oficers and
Servants of the Hgh Court", which have been designedly
adopted in Articles 235 and 229, respectively, to
differentiate these in the scheme of the Constitution from
the other Civil Services of the State, gives a clear
i ndi cation that posts held by the Hi gh Court Staff or by the
Subordi nate Judiciary have been advisedly excluded fromthe
purvi ew of Cl ause (3) of Article 371-D. [55 B-(

4. In such a situation. the Court nust eschew the wi de,
literal interpretation which will defeat or render otiose
the scheme of Chapters V and VI, Part VI, particularised in
Articles 229 and 235, and instead, choose the alternative
interpretation according to which nmenbers of the H gh Court
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Staff and the Subordi -

29

nate Judiciary wll not fall within the purview of C ause
(3) of Article 371-D. A Such a restricted construction will
ensure smooth working of the Constitution; and harnmony anong
its various provisions. [53H 54A- B]

5. The officers and servants of the Hi gh Court and the
nmenbers of the Judicial Service, including District Judges,
bei ng outside the purview of Cause (3), the non-obstante
provision in ause (10) of Article 371-D cannot operate to
take away the adm nistrative or judicial jurisdiction of the
Chief Justice or of the Hgh Court, as the case may be,
under Articles 229, 235 ‘and 226 of the Constitution in
regard to a dispute or matter relating to the conditions of
service of a nenber of the H gh Court Staff or of the
Subor di nate Judiciary. [55D

6. In view of the above, nothing in the Andhra Pradesh
Admi ni strative Tribunal Order, 1975, issued by the President
confers jurisdiction, power and authority on the
Adm ni strative Tribunal to entertain, deal with or decide
the representation by a nenber of the H gh Court Staff or of
the Subordinate Judiciary. The inpugned orders. therefore,
of the Adnministrative Tribunal in both these appeals, were
wi t hout jurisdiction, null and void. [55 F-Q

JUDGVENT:

ClVIL APPELLATE JURI SDICTION.~ G vil Appeal Nos. 2826/
77 and 278 of 1978

Appeal s by Special Leave fromthe Judgnent and Order
dated 24-8-77 and 19-9-77 of the Andhra Pradesh
Admi nistrative Tribunal in RP. Nos. 203/76 and  319/76
respectively.

L. N Sinha, G Narayana Rao and P. P. Singh for the
Appel l ants in both appeals.

Vepa Parthasarathy and A . Subba Rao for Respondent No.
1 in both the appeals.

P. Ramachandra Reddy, Adv. Genl. AP, T. I'. S
Nar asi mhachari, G  Narayana Rao (In C.A 2826/77) ~and Ms.
Umla Sirur for R R 2 and 4 in C.A._ No. 2836/77 and R 2
in CA 278/78.

The Court delivered the follow ng order

Respondent 1, Shri V. V. S. Krishna Murthy, may if so
advised file a wit petitionin the H gh Court of Andhra
Pradesh for chal l enging the order of " his compul sory
retirement passed by the Governor of Andhra Pradesh on
Sept enber 29, 1975. If he files the wit petition within
three weeks fromtoday, the Hi gh Court of Andhra Pradesh and
the State of Andhra Pradesh, whom respondent 1 proposes to
implead to his wit petition, shall file their < counter-
affidavit, if so advised, wthin three weeks after the
filing of the wit petition. If respondent | desires to file
a rejoinder he shall do so within a week after the filing of
the counter-affidavit. The High Court shall take up the wit
petition for hearing within six weeks after the filing of
the counter-affidavit.
30

The | earned counsel who appeared before us for the Hi gh
Court as also the. |earned counsel who appeared before us
for the State of Andhra Pradesh agree that the H gh Court
and the State Governnent will not raise any objection to the
maintainability of the wit petition which respondent 1
desires to file for <challenging the order of conmpulsory
retirement” either on the ground of |aches or of delay or on
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any other technical ground. Al the contesting parties
before us are agreed that the wit petition to be filed by
respondent 1, as aforesaid, may be disposed of by the High
Court on nerits

The Government of Andhra Pradesh shall conply with the.
Order passed by this Court on March 22, 1978 within four
weeks fromto day.

We quash the order of the Andhra Pradesh Admi nistrative
Tri bunal dated Septenber 19, 1977 in R P. No. 319 of 1976.
W will give our reasons in support of that conclusion
| ater.

The common Judgrent in C A 2826/77 and C A 278/78
(C.A V.) of the Court was delivered by

SARKARI A, J. This judgnment wll not only dispose of
this Appeal (C A 2826 of 1977) but also furnish reasons in
support of our short order dated August 4, 1978, by which we
allowed Civil Appeal No.278 of 1978.

Both these ~Appeal s rai se a conmon question with regard
to the interpretation, scope and inpact of Article 371-D on
Articles 226, 229 and 235 of the Constitution

In Gvil —Appeal 2826 of 1977, appellant 1 is the Chief
Justice and appellant 2 is the Hi gh Court of Andhra Pradesh
represented by the Registrar of that Court. Respondent 1,
Shri L. V. A Dkshituluis a former enployee of the Hi gh
Court whose premature retirenent is in guestion. Respondents
2 and 3 are the Government? and the ~Accountant General
respectively of Andhra Pradesh.

Respondent 1 'was a permanent enpl oyee of the forner
Hyderabad H gh Court prior to Novenber 1, 1956. He was
confirmed in the post of Chief Superintendent on the
establ i shnent of that High Court on Cctober 6, 1956. At the
time of his confirmation, he was serving on deputation, wth
the concurrence of the Chief Justice of the Hyderabad High
Court, as Junior Law officer in the Mnistry of Law,
CGovernment of India. In March 1965, with the concurrence of
the Chief Justice of the Hi gh Court of Andhra Pradesh-which
was t he
31
successor High Court to the Hyderabad H gh Court-he was
appointed as a tenporary Deputy Secretary in the Law
Department of the Government of Andhra Pradesh.

By an order dated February 6, 1968, the State
Government replaced his services at the disposal of the
Chi ef Justice. On his reversion fromdeputation, he rejoined
the establishnent of the Hgh Court as Sub-Assistant
Regi strar on February 8, 1968.

On that very day, the High Court received a conpl aint-
petition from one Snt. Prom | a Reddy, an Assi stant
Translator in the State Law Departnent, allegi ng m sconduct
on the part of the 1st Respondent relating to the period
during which he was working as Deputy Secretary in‘the State
Gover nment .

A prelimnary inquiry was conducted by the then
Regi strar, Shri S. Ramachandra Raju (later Judge of  High
Court of Andhra Pradesh), respondent 4 herein. The Registrar
submitted his prelimnary inquiry report to the then Chief
Justice. After considering the report, the then Chief
Justice suspended the 1st respondent and ordered a
departrmental inquiry against him by M. Justice Chinappa
Reddy. After due inquiry the enquiring Judge found the 1st
respondent guilty of m sconduct and recomended his
suspension from service for three years. The Chief Justice,
however, differed wth the enquiring Judge regarding the
puni shrent, and proposed to inpose the punishnment of
conpul sory retirenent after issue of a show cause notice to
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that effect. After considering the representations nade by
the 1st respondent, the Chief Justice by an order, dated
January 3, 1969, conpulsorily retired himfrom service

The 1st respondent then noved the H gh Court under
Article 226 of the Constitution by a wit petition (No. 1425
of 1969) questioning the order of the State Governnent
replacing his services with the H gh Court and assailing the
penalty of conpulsory retirement inflicted upon himby the
Chi ef Justice. The H gh Court set aside the order of
reversion of the first respondent from deputation to the
Hi gh Court staff, on the ground that there was a stigm
attached thereto. It also set aside the order of compul sory
retirement, not on nerits, but on the ground that the
recomendati on of the ~ enquiring Judge in regard to

puni shient , Vi z. st oppage of i ncrenents, was not
comuni cated to him<(1st -respondent). The Hi gh Court while
allowing the wit petition observed that it will be open to

the State CGovernment to take action against him in
accordance with the Andhra Pradesh Cvil Services (C. C A)
Rul es pertaining to lent officers.

32

After the first respondent’s wit petition (No. 1425 of
1969) was allowed, the State Government by an order, dated
Novermber 10, 1970, reinstated the | st respondent as Deputy
Secretary with effect from February 8, 1968, and once again
repl aced his services at the disposal of the Chief Justice
with effect fromApril 25, 1968. The State Governnent did
not take further departnental action on the complaint of
Sm. Prom | a Reddy.

The 1st respondent then filed another wit petition
(No. 5442 of 1970) under Article 226 of the Constitution in
the H gh Court, inpugning the order, -dated Novenber 10,
1970, of the State CGovernment. But, the H gh Court dism ssed
the sane by a judgnent, dated Decenber 30, 1 970. The first
respondent’s appeals (C. A 476 and “C A 1536 of 1971)
against the orders of the Hgh Court in the afore said wit
petitions are pending in this Court.

After the dism ssal of his wit petition (No. 5442/70),
the first respondent, on reinstatenment, joined duty as Sub-
Assistant Registrar in the H gh Court. Thereafter, he was
promoted by the then Chief Justice as Assistant Registrar
| ater, he was pronoted as Deputy Registrar

In 1975. A. P. CGovernnent Servants Premature Retirenent
Rul es, 1975 cane into force. Under the Rules, which amended
Andhra Pradesh Liberalised Pension Rules; 1961 and the
Hyderabad Civil Service Rules, enployees of the State who
have conpl eted 25 years of service or conpleted 50 years age
can be prematurely retired after 3 nonth’s notice or grant
of 3 month’s pay in lieu of notice. Rule 19 of the Andhra
Pradesh Hi gh Court Service Rules contains a simlar

provi si on.
Thereafter on Septenmber 19, 1975, a Conmittee was
constituted under an order of +the Chief Justice. It

consisted of the Acting Chief Justice and two Judges
(Madhava Reddy and Ranmachandra Raju, JJ.) of the H gh Court.
The Conmittee reviewed the service records of the servants
and officers of the H gh Court who had reached the age of 50
years. The 1st respondent, Sri Dikshitulu had attained the
age of 50 years on March 12, 1974. The Conmittee resolved to
retire himprematurely, anmong others, in public interest. By
an order, dated Septenber 26, 1975, of the Acting Chief
Justice, purporting to have been passed under Article 229 of
the Constitution read with Rule 39 of the Andhra Pradesh
Hi gh Court Service Rules, Rule 3(2)(a) of Andhra Pradesh
Li beralised Pension Rules 1961/ Rule 292 of the Hyderabad
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Cvil Service Rules and Rule 2(1) of A P. Governnent
Servants Premature Retirement Rules, 1975, t he 1st
respondent was prematurely retired fromservice in public
interest. On April 8, 1976,

33

he filed a Review Petition. The then Chief Justice rejected
his Review Petition. The rejection was comunicated to him
by a letter, dated Septenber 13, 1976.

The first respondent, again, noved the Hi gh Court on
the Judicial Side by a wit petition (No. 58908 of 1976)
under Article 226 of the Constitution, praying for a wit of
certiorari to quash the orders of his pre nature retirenent.
This wit petition cane up for prelimnary hearing before a
Division Bench of the Hgh Court, which by a Ilengthy
speaking order (after hearing the Government pleader), on
Oct ober 29, 1976, dismissed it on the prelinmnary ground
that it was not _maintainable because "the jurisdiction of
the Hi gh Court which was hitherto being exercised under
Article 226 of the Constitution to correct orders of the
Chi ef Justice on the admnistrative side with regard to
condi tions of ~service of ~officers of the Hgh Court now
stands vested in the Administrative Tribunal by reason of
clause 6(1) of the Admnistrative tribunal order (made by
President) and Article 371-D of the Constitution."

The first respondent then on Novenber 16, 1976, noved
the Andhra Pradesh Administrative Tribunal, inpugning the
order of his conpulsory retirenment. In that petition, the
first respondent inter alia contended that M. Justice M
Ranmachandra Raju, who sat in the Comrittee to consider the
case of the 1st respondent for - premature retirenment, was
bi ased against him and that the inmpugned order, dated
Sept enber 26, 1975, on his premature retirement was
arbitrary and capricious. The Tribunal, however, set aside
the inpugned order of the 1st respondent’s prenmature
retirement made by the Chief Justice on the sole ground that
it is arbitrary and anounts to a penalty of disnissal or
renoval from service and is hit( by Article 311 (2) of the
Constitution.

Agai nst the aforesaid order, dated August 24, 1977, the
appel l ants have now cone in appeal before us by specia
| eave under Article 136 of the Constitution

Now, the relevant facts giving rise to Cvil Appeal No.
278 of 1978, may be set out. G

The 1 st respondent, Shri V. V. S. Krishnamurthy, in
that appeal was, at the material tinme, a nenber of the
Andhra Pradesh State Judicial Service. He attained the age
of SO years on Novenber 24, 1974. He was prematurely
retired, in public interest, by an order dated Septenber 29,
1975 of the State Government on the recommendation of the
Hi gh Court. Before the Governnent passed this order, a
Conmittee of Judges appointed by the H gh Court, considered
the entire
34
service record of the 1st respondent and records of other
Judicial officers and decided to prematurely retire the
first respondent in public interest.

The first respondent filed a petition before the Andhra
Pradesh Adninistrative Tribunal, challenging the order of
his premature retirenent nade by the State Governnent. It
was contended by himthat his service record has throughout
been good. Before the Tribunal the H gh Court resisted the
respondent’s petition on the ground that the order of
premature retirement be based upon the over-all performance
of the respondent and the order had been passed in public
interest and was in accordance with the Rul es.
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On behalf of the 1st respondent, a nmenorandum was
filed, in which it was contended that since, according to
the Andhra Pradesh State Judicial Service Rules, the High
Court in the case of Subordinate Judges is the appointing
authority, the Governor has no power or jurisdiction to pass
an order of premature retirenment of a nenber of the State
Judicial Service. The tribunal accepted this contention and
al l owed the Respondent’s petition w thout considering the
other contentions raised in the petition, and set aside the
order of the respondent’s premature retirenent.

Agai nst that order of the Tribunal, the H gh Court of
Andhra Pradesh canme in appeal (C A 278 of 1978) by specia
leave to this Court under Article 136 of the Constitution

The first contention of Shri  Lal Narain Sinha,
appearing for the appellants, is that in the context of
basi ¢ and fundanmental principles underlying the Constitution
relating to the judiciary including the H gh Court, officers
and servants of the H gh Court and nenbers of the judicia
services are outside the scope of Article 371-D of the
Constitution. It “is wurged that the general expressions
i ndicating class or classes of posts in Article 371-D(3)
must be given a restricted interpretation which is in
harmony with this basic scheme of the Constitution.

The thrust of the -argunent is that in the absence of
cl ear, unequivocal / words in Article 371-D(3) showing a
contrary intention, /the Article cannot be construed as
taking away the jurisdiction of the High Court under Article
226 to review admnnistrative action against a nenber of the
Hi gh Court staff or the Subordinate Judiciary. Any other
construction, proceeds the argument, wll mlitate against
t he excl usiveness of the control vested inthe Chief Justice
under Article 279, and in the H gh Court under Article 235,
over the High Court staff or the Subordi nate Judiciary, as

the case may be, and will nake such —control subject and
subservient to the wi shes of the Executive

35

Gover nment  whi ch, in terms of the Presidential |order
constituting the A Administrative Tribunal, is the ultimte
authority to confirm vary or annul the orders passed by the
Tribunal. In support of his contention that the basic schene

of the Constitution seeks to ensure the independence of the
Hi gh Court staff and the judiciary fromexecutive control

| earned counsel has referred to Pradyat Kunmar Bose v. The
Hon' bl e the Chief Justice of Calcutta Hgh Court(l); M
Gurumoorthy v. Accountant Ceneral Assam & Nagaland &
Os.,(2); State of West Bengal v. N rpendra Nath Bagchi (3);
Bal dev Raj @Guliani & O's. v. The Punjab & Haryana H gh Court
& Os.(4); and State of UP. v. Batuk Deo Pati Tripathi &
Anr. (5).

As agai nst the above, Shri Vepa Sarathy, appearing for
the respective first respondent in C A 2826 of 1977 and in
C. A 278 of 1978 submits that when his client filed a wit
petition (No. 58908) of 1976 wunder Article 226 of the
Constitution in the Hgh Court for impugning the order of
his conpulsory retirement passed by the Chief Justice, he
had served, in accordance with Rule 5 of the Andhra Pradesh
H gh Court (original Side) Rules, notice on the Chief
Justice and the Governnment Pleader, and in consequence, at
the prelimnary hearing of the wit petition before the
Di vi sion Bench, the Governnent Pl eader appeared on behal f of
all the respondents including the Chief Justice and raised a
prelimnary objection that the wit petition was not
mai ntainable in view of Section 6 of the Andhra Pradesh
Admini strative Tribunal order made by the President under
Article 371-D which had taken away that jurisdiction of the
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H gh Court and vested the sane in the Administrative
Tribunal. This objection was accepted by the Hi gh Court, and
as a result, the wit petition was dismissed in linmne. In
these circunstances-proceeds the argunment-the appellant is
now precluded on principles of res judicata and estoppe

fromtaking up the position, that the Tribunal’s order is
wi thout jurisdiction. But, when Shri Sarathy's attention was
invited to the fact that no notice was actually served on
the Chief Justice and that the Governnment Pl eader who had
raised this objection, had not been instructed by the Chief
Justice or the High Court to put in appearance on their
behal f, the counsel did not pursue this contention further

Moreover, this is a pure question of |aw dependi ng upon the
interpretation of Article 371-D. If the argunent hol ds good,
it will nake the decision of the

(1) [1955] (2) S.C R 1331

(2) [1971] Supp. S/C. R 420.

(3) [1966] (1) S.C.R 771

(4) [1977] (1) S.C.R 425.

(5) [1978] (2) S.C.C 102 =A-1.R 1978 s.C. 111

36

Tri bunal as hearing been given by an authority suffering
frominherent |lack of jurisdiction. Such a decision cannot
be sustained nerely by the doctrine of res judicata or
est oppel as urged in this case.

In the alternative, Shri Sarathy submitted that the
subject-matter of this case will fall within the purview of
‘sub-clause (c) of Clause (3). O Article 371-D, because (i)
conpul sory retirenment  is a condition of service, and (ii)
the 1st respondent was a person appointedto a post in a
"civil service of the State" within the contenplation of the
said Cause. According to Shri Sarathy, even if  an order
i ssued by the President wunder Cause (3) of article 371-D
abridges, curtails or takes away the powers vested in the
Chi ef Justice wunder Article 229, or in the Hi gh Court under
Articles 226 and 235, or is contrary to the constitutiona
schenme of securing independence (of the judiciary, such a
result was intended to be brought about by the anendnent of
the Constitution as is clear fromthe non-obstante provision
in Clause (10) of this Article. Shri Sarathy further invited
our attention to the definition of the expression "public
post" given in the order of the President issued under
Article 371-D(3). This definition, according to the learned
counsel, is wde enough to include all posts held by the
staff of the Hi gh Court and the Subordinate Judiciary.

To appreciate the contentions canvassed before as, it
is necessary, at the outset, to have a look at the
constitutional scheme delineated in Chapters V and VI (Part
V), in general, and the content of Article 229 and 235, in

particul ar.
Chapter V is captioned: 'The H gh Courts in the
States". It provides for various matters relating to High

Courts, such as constitution of H gh Courts (Article 216).
Appoi ntment and Conditions of the office of a Judge (Art.
217), Salaries of Judges (Art. 221), Transfer of Judges
(Art. 222), Jurisdiction of existing Hgh Courts and the
powers of the Judges thereof in rel ation to t he
admi nistration of justice in the Court, including the power
to make rules of Court and to regulate the sittings of the
Court (Art. 225). Article 226 gives power to High Court to
i ssue certain Wits against any Gover nnent for the
enforcenent of fundanental rights and for the redress of any
substantial injury arising by reason of any substantive or
procedural illegality Article 228 confers power on a High
Court to wthdraw to its own file cases involving a
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substantial question of law as to the interpretation of the
Constitution. Then cones the «crucial provision in Article
229, which is the fulcrumof the schene of this Chapter.
Article 229 bears the marginal heading: "officers and
Servants and the expenses of Hi gh Courts". Cause (1) of the
Article provides that "appointments of officers and servants
of a H gh Court shall be nade by the Chief

37

Justice of the Court or such other Judge or officer of the
Court as he A may direct". Then there is a proviso to this
clause with which we are not concerned in the instant case.
Gl ause (2) enpowers the Chief Justice or sonme other Judge or
of ficer authorised by him to nmake rules prescribing the
conditions of service of officers and servants of the High
Court. This power, of course, is "subject to the provisions
of any law nade by the Legislature of the State". Then

there is a provisoto this C ause, also, which requires that
the "Rul'es made by the Chief Justice or the Judge or officer
aut horised by - himunder this Clause shall so far as they
relate to salaries, allowances, |eave or pensions, require
the approval —of the Governor of the State. C ause (3) nakes
the administrative expenses of a H gh Court, including all C
sal aries, allowances ~and pensions payable to or in respect
of the officers and servants of the Court, a charge upon the
Consol i dated Fund of‘ the State.

Now, let wus see what is the anbit and scope of the
power of "appointnent" in Article 229(1). In the context of
Art. 229, read as a whole, this power is of wide anplitude.
The word "appointnment"” in Article 229 ( 1 ) is to be
construed according to axiom- that the greater includes the
less. This cardinal —canon of interpretation ‘underlies
Section 16 of the General C auses Act which has been nade
applicable by Article 317(1) of the Constitution. Construed
inthe light of this juristic principle, the power of
"appoi ntment" conferred by Article 229(1 ) includes the
power to suspend, dismss, renpbve or conmpulsorily- retire

fromservice. In short, in regard to the servants and
officers of the Hgh Court, Article 229 nmakes the power of
appoi nt nent, dismissal, renoval, suspension, reduction in
rank, conpul sory retirenent etc., ‘including the power to

prescribe their conditions of service, the sole preserve of
the Chief Justice, and no extraneous executive authority can
interfere with the exercise of that power by the  Chief
Justice or his nominee, except to a very limted extent
indicated in the Provisos. In conferring such exclusive and
supreme powers on the Chief Justice the object which the
Foundi ng Fathers had in view, was to ensure independence of
the Hi gh Court.

The nature and scope of the powers of the Chief Justice
under Article 229 has been the subject of several decisions
of this Court. In Pradyat Kumar Bose v. The Hon ble the
Chief Justice of Calcutta (supra), two questions | anobng
others, came up for consideration: (i) Vet her the Chief
Justice of a Hgh Court has the power to dismss from
service an officer of the Hgh Court. (ii) If so, whether
the Chief Justice could pass an order of such disnissa
wi t hout previous
38
consultation with the Public Service Comm ssion, as provided
by Article 320 of the Constitution. The Court answered both
the questions in the affirmtive.

Dealing with the second question, the Court pointed out
that nenbers of the H gh Court staff are not "persons
serving under the Governnment of a State", and that this
phrase-used in Article 320(3)(c)-"seenms to have reference to
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such persons in respect of whomthe adm nistrative contro
is vested in the respective executive Governnent functioning
in the nanme of the President or of the Governor". It was
held that the servants and officers of the Hi gh Court do not
fall within the scope of this phrase "because in respect of
themthe admnistrative control is clearly vested in the
Chi ef Justice. who under the Constitution, has the power of
appoi ntnent and renoval and of making rules for their
conditions of service". It was further observed: "The fact
that different phrases have been wused in the relevant
sections of the Government of India Act (1935) and the
Constitution relating to the constitutional safeguards in
this behalf appears to be neant to enphasise the
differentiation of the services of the H gh Court from ot her
services."

"....Therefore, both on the ground that Article 320(3)
(c) would be contrary to the inplication of Article 229 and
on the ground that the | anguage thereof is not applicable to
the H gh 'Court staff, we are of the opinion that for the
di smissal of the appellant by the Chief Justice, prior
consul tation with the Public Service Comm ssion was not
necessary."

It was, however, conceded that for the purposes of
Article 311. the phrase "a person who is a nmenber of a civi
service of a State" wused in that Article includes the
of ficers and servants of the Hi gh Court.

The powers of Chief Justice under  Article 229 again
cane up for consideration before this Court in M
Gurunoorthy v. Account ant General Assam & Nagal and & O's.
(supra). The Stenographers Service in the High Court was
reorgani sed. Under the reorganisation schene, one of these
posts created with the sanction of the State Governnent, was
to be that of Selection Grade Stenographer. On May 7, 1959,
the Chief Justice appointed the appellant as Secretary cum
Sel ection Gade Stenographer after nmerger of the two posts.
The State Governnent objected that the post of Secretary
could not be nmerged with that of Selection G ade
St enographer. The Accountant General, under the Governnent’s
i nstructions, withheld the appellant’s pay-slips. The
appel I ant noved the H gh Court by a wit petition, which was
di sm ssed. On appeal, this Court held that the Government
39
had authority to sanction the post, but it could not
interfere with the A choice of the incunbent, which
undoubtedly was to be of the Chief Justice under Article 229
of the Constitution. In that context, Gover J., speaking
for the Court, neatly sumed up the position, which being
apposite to the point under discussion, may be extracted:

"The unequi vocal purpose and obvious intention of
the framers of the Constitution in enacting Article 229
is that in the matter of appointnents of officers and
servants of a High Court, it is the Chief Justice or
his nomnee who is to be the supreme authority and
there can be no interference by the executive except to
the limted extent that is provided in the Article.

This was essentially to secure and naintain the

i ndependence of the High Courts. The anxiety of the

constitution makers to achieve that object is fully

shown by putting the adm nistrative expenses of a High

Court including all salaries, allowances and pensions

payable to or in respect of officers and servants of

the court at the same level as the salaries and
al  owances of the judges of the Hi gh Court nor can the
amount of any expenditure so charged be varied even by
the legislature. Cdause (1) read with clause (2) of
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Article 229 confers exclusive power not only in the
matter of appoi ntnents but also with regard to
prescribing the conditions of service of officers and
servants of a High Court by Rules on the Chief Justice
of the Court. This is subject to any |legislation by the
State Legislature but only in respect of conditions of
service. In the mtter of appointnents even the
| egi sl ature cannot abridge or nodify the powers
conferred on the Chief Justice under clause (1). The
approval of the Governor, as noticed in the natter of
Rules, is confined only to such rules as relate to
sal aries, allowances, |eave or pension. Al other rules
in respect of conditions of service do not require his
approval . Even under the Governnent of India Act, the
power to nake rules relating to the conditions of
service of the staff —of the H gh Court vested in the
Chi ef Justice of the Court under Section 242(4) read
wi.th Section 241 of the Government of India Act, 1935."
In the result, this Court held that any restrictions
i nposed by ~the Governnent, while communi cating the sanction
of the post, could not bind the Chief Justice in view of
Article 229 of the Constitution
W now turn to Chapter |V It is capti oned:
"Subordinate Courts”. 1t consists of Articles which provide
for matters relating inter alia to appointnment and contro
of persons who nan posts in the
40
subordinate judiciary. According to the schene of this
Chapter subordinate  judiciary, has been classified into (i)
Di strict Judges; and nmenbers of the ’'Judicial  Service’
Article 236 defines the expression "district judge" to

include "judge of a city civil court, additional district
judge, joint district judge, assistant district judge, Chief
judge of a small cause court, chief presidency nagistrate,

additional chief presidency magistrate, sessions judge,
addi ti onal sessions judge and assi stant sessions judge". The

Article defines "judicial service" to nean "a service
consi sting exclusively of persons.intended to fill the post
of district judge and other civil judicial posts-inferior to

the post of district judge."

Article 233 gives the High Court an effective voice in
the appointnent of District Judges. Clause (1 ) of ~the
Article perenptorily requires that "appoi ntnments of persons
to be, and the posting and pronotion of, district judges"
shal | be nmade by the Governor "in consultation with the High
Court." Clause (2) of the Article provides for direct
appoi ntnent of District Judges from advocates or pleaders of
not less than seven years standing, who are not already in
the service of the State or of the Union. In the matter bf
such direct appointnents, also, the Governor can act only on
the recomendation of the High Court. Consultation with the
Hi gh Court under Article 233 is not an enpty formality. An
appoi ntnent nade in direct or indirect disobedience of this
constitutional mandate, would be invalid. (See Chandra Mhan
v. State of U P.(1); Chandranoul eshwar v. Patna H gh Court
(2) . "Service' which under Clause (1) of Article 233 is the
first source of recruitment of District Judges by pronotion
means the 'judicial services’ as defined in Article 236.

The word ’'posting’ as wused in Article 233, in the
context of 'appointnent’ and ' pronotion’, means the first
assi gnment of an appointee or pronbtee to a position in the
cadre of District Judges. It cannot be understood in the
sense of 'transfer’. [See Ranga Muhammad’ s case (3)].

Article 234 enjoins that the rules in accordance with
whi ch appoi ntnents of persons other than district judges to
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the judicial service of a State are to be nade, shall be
franed by the Governor in consultation with the H gh Court
and the Public Service Comm ssion. The expression "judicia
service" in this Article, carries the sane connotation as.
defined in Article 236.

(1) [1967] 1 S.C R 77.

(2) [1970] 2 S.C. R 666.

(3) [1967] 1 S.C R 454

41

Article 235 is the pivot around which the entire schene
of the Chapter revolves. Under it, "the control over
district courts and court subordinate thereto including the
posting and pronotions of, and the grant of |eave to persons
bel onging to the judicial service of State" is vested in the
H gh Court.

The interpretation and scope of Article 235 has been
the subject of several decisions of this Court. The position
crystallised by these decisions is that the control over the
subordinate judiciary vested the H gh Court under Article
235 is exclusive in nature, conprehensive in extent and
effective in operation. It conprehends a wde variety
matters. Anong others, it includes:

(a) (1) Disciplinary jurisdiction and a conplete
control subject only to the power of the Governor in the
matter of appointnment, disnissal, renoval, reduction in rank
of District Judges, and initial posting and pronotion to the
cadre of District Judges. 1In the exercise of this control
the Hgh Court can '‘hold inquiries _against a nenmber of the
subordinate judiciary, i mpose puni shnent ot her t han
di sm ssal or renoval, subject, however, to the conditions of
service, and a right of appeal, if any, granted thereby and
to the giving of an opportunities of showi ng cause as
required by Article 311(2).

(ii) If Article 235, the word ’'control’ is acconpani ed
by the word "vest" which shows that the High Court alone is
made the sole custodian of the control over the judiciary.
The control vested in the H gh Court, being exclusive, and
not dual, an inquiry into the conduct of a nmenber of
judiciary can be held by the H gh Court alone and no ot her
authority. (State of Wst Bengal v. Nripendra Nath Bagch
(supra); Shamsher Singh v. State of Punjab(1); Punjab and
Haryana High Court v. State of Haryana (sub nom Narendra
Si ngh Rao) (2)

(iii) Suspension from service of a nenber of the
judiciary, with viewto hold a disciplinary-inquiry.

(b) Transfers, pronmotions and confirmation of such
promoti ons of persons hol ding posts in the judicial service,
inferior is that of District Judge. (State of Assamv. S. N
Sen); (3) State of Assamv. Kuseswar Saikia(4) )

(c) Transfers of District Judges (State of Assam v.
Ranga Muhammad (supra); Chandra Moul eshwar v. Patna High
Court (supra)

(1) [1975] 1 S.C.R 814, (3) [1971] 2 S.C.C. 889,
(2) [1975] 3 S.C.R 365 (4) [1970] 2 S.C.R 923.
4-520SCl / 78
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(d) Award of Selection grade to the nmenbers of the
judicial service, including District Judges it being their
further pronotion after their initial appointnent to the
cadre. (State of Assamv. Kuseswar Saikia (supra).

(e) Confirmation of District Judges, after their
initial appointnent. or pronotion by the Governor to the
cadre of District Judges under Article 233, on probation or
officiating basis. (Punjab & Haryana Hi gh Court v. State of
Haryana (supra).
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(f) Premature or compul sory retirenent of Judges of the
District Court and of Subordinate Courts (State of U P. v
Bat uk Deo Pati Tripathi & Anr. (supra).

Since in both these appeals, orders of the premature
retirement of the Respondents, viz. O Shri D kshitulu made
by the Chief Justice, and of Shri Krishnanpborthy by the
Governor in consonance with the decision of the H gh Court,
are in question, it will be appropriate to amplify the point
alittle. It is well settled that conpulsory retirenent,
sinpliciter, in accordance with the ternms and conditions of
service, does not amount to dismissal or renoval or
reduction in rank under Article 31 | or under the Service
Rul es because the Governnment servant does not |ose the
termi nal benefits already earned by him (See Tara Singh v.
State of Rajasthan (1); State of Haryana v. |nder Prakash
Anand (2).

In the last nentioned case the Governnent servant was
officiating in the cadre of District Judges. The Hi gh Court
recommended that he should be reverted to his substantive
post of . 'Seni or Subordi nate -Judge/ Chief Judicial Magistrate
and, as such, allowed to continue in'service till the age of
58 years. Contrary to the recomrendation or the H gh Court,
the State Government passed an order under Rule S.32(c) of
the Punjab Civil Service Rules, compulsorily retiring him
fromservice at the age of 55 years. Holding that the order
of conmpulsory retirement was invalid, this Court stressed
that the power of deciding whether a judicial officer should
be retained in, service after attaining the age of 55 years
upto the age of 58 years, vests in the High Court, and to
hol d otherwise "wll seriously ~affect the independence of
the judiciary and take away the control vested in the Hi gh
Court". The formal order of retirenment, however, \is passed
by the Governor acting on the recomrendation of ‘the High
Court. that being "the broad basis of Article 235", It was
explained that "in such cases it is the contenplation in the
Constitution, that the Governor as the
(1) AI.R 1975 S. C. 1487.

(2) AI.R 1976 S.C. 1841.

43
head of the State will act in-—harnbny with the
recommendation of the A High Court". It was concl uded that

"the vesting of complete control over —the Subordinate
Judiciary in the High Court leads to this that the decision
of the H gh Court in matters within its jurisdiction will
bind the State". In other words, while in form the H gh
Court’s decision to conpulsorily retire a subordinate
judicial officer in the exercise of its administrative or
di sciplinary jurisdiction under Article 235 is advisory, in
substance and effect, it is well-nigh perenptory.

Recently, in State of Utar Pradesh v. Batuk Deo Pati
Tripathi (1), this Court succinctly summed up the whole
position as foll ows:

"The ideal which inspired the provision that
the control over District Courts and courts
subordinate thereto shall vest in the H gh Courts
is that those wings of the judiciary should be
i ndependent of the executive. . . It is in order
to effectuate that high purpose that Art. 235 as
construed by the Court in various decisions,
requires that all matters relating to the
subordinate judiciary i ncl udi ng conpul sory
retirement and di sciplinary pr oceedi ngs but
excluding the inmposition of punishments falling
within the scope of Article 311 and the first
appoi ntnments and promotions should be dealt with
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and decided upon by the Hgh Courts in the
exerci se of the control vested in them"

In sum the entire schene of Chapters V and VI in Part
VI, epitomised in Articles 229 and 235 has been assi duously
designed by the Founding Fathers to insure independence of
the H gh Court and the subordinate judiciary.

The stage is now set for noticing the provision of
Article 371 and the Andhra Pradesh Administrative Tribuna
order, 1975, mamde by the President in exercise of the powers
conferred by clause (3) and (4) of this Article. Article 371
was inserted in the Constitution with effect fromJuly 1,
1974 by the Constitution (Thirty second Amendnent) Act,
1973. This Article as its heading shows, nmkes "specia
provisions with respect to the State of Andhra Pradesh.”
Clause (1) of the Article authorises the President to
provi de by order "for equitable opportunities and facilities
for the people belonging to different parts of the State" in
matters of public enploynent 'and education. Cause (2)
particul ari ses the what an order made by the
(1) [1978]2 S.C. C 102.

44

Presi dent under clause (| ), may require to be done. C ause
(3), is crucial for the purpose of the instant case; and may
be extracted in full. It reads as under:-

(3) 'The  President may, by order, provide for
the constitution of an Administrative Tribunal for
the State of Andhra Pradesh to- exercise such
jurisdiction, powers and authority (including any
jurisdiction, power and aut hority whi ch
i medi atel y. before the conmmencenent of the
Constitution (Thirty second Anendnent) Act, 1973,
was exercisable by any Court (other ‘than the
Supreme Court or by any tribunal or other
authority) as nmay be specified in the order with
respect to the following matters, nanely: -

(a) appointnent, allotnment or pronmotion to
such cases or classes( of posts in any civi
service of the State, or to such class or classes
of civil posts under the State, or to such class
or classes of posts under the control of any |oca
authority within the State, as may be specified in
the order;

(b) Seniority of persons appointed, allotted
or prombted to such class or classes of posts in
any civil service of the State, or to suchclass
or classes of civil posts under the State, or to
such class or classes of posts under the contro
of any local authority within the State, as may be
specified in the order

(c) Such other <conditions of service of
persons appointed. allotted or pronoted to such
class or classes of posts i civil service of the
State, or to such class or classes of posts under
the State, or to such class or classes of posts
under the control of any local authority within
the State, as may be specified in the order.
(enphasi s supplied).

Clause (4) of the Article further provides that an
order nade under cl ause (3) may (a) authorise the
Admi ni strative Tribunal to receive representation for
redress of grievances relating to any matters within its
jurisdiction, as the President nay specify, and to make such
orders thereon as the Tribunal may deemfit; (b) contain
provisions with respect to the powers and authorities and
procedure of the Adm nistrative Tribunal, (c) provide for
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the transfer to the Administrative Tribunal proceedings
relating to classes of posts wthin its jurisdiction
pendi ng before any Court (other than the Suprenme Court) or

tribunal or other authority; (d) contain supplenental,
incidental and consequential provisions including those
relating to fees, limtation, evidence

45

Under O ause (5), "the order of the Administrative
Tribunal finally di sposi ng of any case shall becone
effective upon its confirmation by the State Government or
on the expiry of three nonths fromthe date on which the
order is made, whichever is earlier.”

Then there is a Proviso to this Cause, a nost
extraordi nary provision, which says:-

Providedthat = the State Governnment may, by
special order nmmde in witing and for reasons to
be specified there in, nodify or annul any order
of the Administrative Tribunal before it becones
effectiverand in such a case, the order of the
Admi ni strative Tribunal shall have effect only in
such nodi fied formor be of no effect, as the case
may be.

This clause shows that unlike a Gvil Court, or a High
Court exercising jurisdiction under Article 226 (prior to
the enactnent of Article 371D, the Administrative Tribuna
set up by an order under clause (3) of the Article, is not
conpetent to pass definitive or final orders, in the sense
that all its decisions or orders are subj ect to
confirmation, nodification or -~ annul nent by, the State
Governnment. The Tribunal’'s order has no force proprio vigore
unl ess confirned by the State Government either expressly
within three nonths of the date on which it was made, or
impliedly by not interfering with that order for the said
period of three nmonths. Then there is no provisionin the
Article, requiring the State Government to give an
opportunity of hearing to the parties before nodifying or
annulling the order of the Tribunal

Clause (6) requires every special order of the
Covernment made under C ause (5) to be laid before the State
Legi slature. Clause (7) clarifies that the Hi gh Court or any
other Court (other than the Suprenme Court) or tribunal shal
have no jurisdiction, power or authority in respect of any
matter subject to the jurisdiction, power or authority of,
or in relation to, the Administrative Tribunal C ause (8)
gives power to the President to abolish the Adm nistrative

Tribunal, if he is satisfied that its continued existence is
not necessary.

Clause (9) is a validating provision. As wll be
presently seen, it was enacted to get over the difficulties

created by the judicial decisions on Mil ki Rules.
46

Clause (10) gives an overriding effect to the
provisions of Article 371D and to the Presidential orders
made t hereunder, by enacting:

"(10) The provisions of this article and of
any order nmade by the President thereunder shal
have effect notwi thstandi ng anything; in any other
provision of the Constitution or in any other |aw
for the time being in force."

In the context, we may also have a look at the
provi sions of the Andhra, Pradesh Administrative Tribuna
order, 1975, dated the 19th My, 1975 (published as per
G O Ms. No. 323, General Administration (SPF-D), 22nd May
1975), made by the President in exercise of his powers under
Clauses (3) and (4) of Article 371-D. Paragraph 2 of this
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order contains definitions of wvarious expressions wused in
therein. Cause (d) of this paragraph defines "person
enpl oyed" to nmean "an individual, in relation to whomthe
Tribunal has jurisdiction in respect of the matters
specified in paragraph 6 of this order." Paragraphs 3 to 5
are not material to the points under consideration

Par agraph 6 is inportant. It provides in regard to
“Jurisdiction, powers and authority of the Tribunal". It
confers on the Tribunal "all the jurisdiction,, powers and

authority which, imrediately before the commencenent of this
order, were exercisable by all Courts (except the Supremne
Court) with respect to _appointnment, allotnent or pronotion
to any public post, seniority of persons appointed, allotted
or pronmpted to such post and all other conditions of service
of such persons." Sub-para (2) provides that nothing in sub-
paragraph (1) of this paragraph shall apply to, or in
rel ation to,

(a) persons appointed on contract for a specified

term or purpose;

(b) rmenber of the All-India Services;

(c) —persons on deput atii-on with t he State

Government or any |ocal authority within the State

bei ng persons in'the services of the Central or

any other 'State CGovernment or other authority;

(d) persons enployed, on part-tine basis; and

(e) village officers.

Sub-para (3) ' is not relevant. Sub-para (4) makes "the
law in force immediately before the  comencenent of this
order with respect to the practice procedure and di sposal of
petitions for the issue of directions, orders or wits under
article 226 of the Constitution by
47
the High Court of Andhra Pradesh" applicable (wth
nodi fications, if any, nade by the Tribunal) to the disposa
of petitions by the Tribunal

There is a proviso to this sub-paragraph which is not
rel evant for our purpose. The Explanation appended to this
Sub- paragraph defines for the purpose of Paragraph 6,
“public post" to nean:-

(a) all classes of posts in-all civil services of

the State;

(b) all <classes of «civil posts —under the State;
and

(c) all classes of posts under the control of -any

| ocal. authority within the State.

Par agraph 7 enmpower s t he Tri bunal to recei ve

representations from persons aggrieved, relatingto matters
within the jurisdiction of the Tribunal. Then there is a

proviso directing the Tribunal not to admit any / such
representation (a) unless the person concerned has avail ed
of the renedies under the relevant rules for making such
representation to the State CGovernment or the | |oca
authority, as the case nmay be, "or to any other officer or
other authority under the State Government or loca
authority and has failed;" or (b) if a period of nore than
six nonths has elapsed after a final order rejecting the
representation. The next nmaterial provision is in sub-
par agraph (3) which provides that where a representati on has
been admitted by the Tribunal "all proceedings for redress
of such grievance pending before the State Governnent or
| ocal authority" shall abate.

Paragraph 8 is not relevant. Paragraph 9 mandates the
Tribunal that when it passes a final order disposing of any
case, it shall forward the proceedings thereof to the State
Gover nment .
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Par agraph 14 provides for transfer of proceedings from
the Hgh Court and other Courts to the Tribunal, in natters
inrelation to which jurisdiction has been conferred on the
Tri bunal by this order.

The rest of the provisions of the order are not
rel evant to the probl em before us.

The ground is now clear for considering the question.
Wet her the officers and servants of the Andhra Pradesh Hi gh
Court and persons holding posts in 'the judicial service of
the State’, including 'District Judges’ are subject to the
jurisdiction of the Adm nistrative Tribunal order, 1975 made
by the President in exercise of his powers under C auses (3)
and (4) of Article 371D?

48

W have seen that the  substantive provision is in
Clause (3). This clause defines the extent and delinits the
area of the "jurisdiction, power and authority” with respect
to certain matters - nmenti oned therein, which may be
conferred, wholly or in part, on the Adm nistrative Tribuna
by an order made by the President, thereunder

G ause (4) only subserves and el uci dat es t he
substantive C ause (3).

It is wundisputed that conmpulsory retirenent is a
condition of service. The question, therefore, narrows down
into the issue. Do the posts held by officers and servants
of the Hi gh Court, and nmenbers of the subordinate judiciary
fall under any of the "class or classes of posts" mentioned
in sub-clause (c) of dCause (3) of  Article 371D ? For
reaching a correct finding on this issue, it is not
necessary to dilate on  the Administrative Tribunal order
made by the President, —or to explore the scope of the
expression "public post" defined in Paragraph 6 thereof for,
the order has, nmerely for the sake of conveni ence, adopted
this brief expression to cover conpendiously all the three
phrases commonly enployed in sub-clauses (a), (b) and (c) of
Clause (3) of the Article. Thoughthe content of the first
linb of each of the sub-clauses (a), (b) and (c) varies, the
rest of the |anguage enployed therein is identical. Each of
these three sub-clauses, in terns, relates to glass or
cl asses of -

(i) "posts in any civil service of the State", or

(ii) "civil posts under the State", or

(iii)"posts under the control of any | ocal

authority with in the State".

It is manifest that posts on the establishment of the High
Court or held by the menbers of the judiciary are not "posts
under the control of any local authority”. Neither the Chief
Justice, nor the Hgh Court can be called a "loca
authority" within the nmeaning of clause (iii). As regards
(ii), it is conceded even by Shri Vepa Sarathy, that persons
hol di ng posts on the staff of the Hgh Court or- in the
subordinate judiciary do not hold their posts under the
control of the State Governnment, and, as such, those class
or classes of posts do not fall wthin the purview of phrase
(ii), either.

The conpass of the problemthus further gets reduced
into whether the phrase "posts in the civil services of the
State" commonly occur ring in sub-clauses (a), ( b) and (c)
of Article 371-D (3) covers posts held by the Hi gh Court
staff and persons belonging to the subordinate judiciary ?

This phrase is couched in general terns which are
susceptible of nore than one interpretation
49

The phrase "Civil service of the State" remains nore or
| ess an h anorphous expression as it has not been defined
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anywhere in the Constitution. Contrasted wth it, the
expressions "judicial service of the State" and "District
Judge" have been specifically defined in Article 236, and
thus given a distinctive, definite neaning by t he
Constitution-makers. Construed | oosely, in its w dest
general sense. this elastic phrase can be stretched to
include the ’'officers and servants of the H gh Court’ as
wel |l as nenbers of the Subordinate Judiciary. Understood in
its strict narrow sense, in harnony with the basic
constitutional scheme enbodied in Chapters V and VI, Part
VI, and centralised in Articles 229 and 235, thereof the
phrase will not take in H gh Court staff and the Subordinate
Judiciary. Shri Vepa Sarthy canvasses for adoption of the
expansi ble interpretation which will cover the High Court
staff and the subordinate judiciary, while Shri Lal Narain
Sinha urges for acceptance of the restricted but harnoni ous
construction of the said phrase. A choice between these two
rival constructions of the phrase "civil services of the
State" is 'to be nade in the light of well settled principles
of interpretation of Constitutional and other statutory
docunent s.

The primary principle of interpretation is that a
Constitutional or statutory provision should be construed
"according to the intentt of they that made it" (Coke).
Normal Iy, such intent is gathered fromthe |Ianguage of the
provision. If the |Ianguage or the phraseol ogy enpl oyed by
the legislation is precise and plain and thus by itself,
proclains the |legislative intent in-unequivocal terns, the
sane nust be given effect to, regardl ess of the consequences
that may follow But if the words used in the provision are
i npreci se, protean, or evocative or can reasonably bear
neaning nore than one, the rule of strict grammtica
construction ceases to be a sure guide to reach at the rea
legislative intent. 1In such a case, in order to ascertain
the true nmeaning of the terns —and phrases enployed, it is
legitimate for the Court to go beyond the arid litera
confines of the provision andto call in aid other well-
recogni sed rules of construction, such as its |egislative
history, the basic scheme and franework of the statute as a
whol e, each portion throwing Iight on the rest, the purpose
of the legislation, the object sought to be achieved, and
the consequences that may flow fromthe adoption of one in
preference to the other possible interpretation

Where two alternative constructions are possible, the
Court nmust choose the one which will be in accord with the
other parts of the statute and ensure its snooth, harnoni ous
wor ki ng, and eschew the other which |leads to ~absurdity,
confusion. O friction, contradiction
50
and conflict between various provisions, or underm nes, or
tends to defeat or destroy the basic scheme and purpose of
the enactnent. These canons of construction apply to the
interpretation of our Constitution wth greater force,
because the Constitution is a living, integrated organism
having a soul and consciousness of its own. The pul se beats
emanating fromthe spinal cord of its basic framework can be
felt all over its body, even in the extremties of its
[inbs. Constitutional exposition is not nmere literary
garniture; nor a mere exercise in grammar. As one of us
(Chandrachud, J. as he then was) put it in Keshvananda
Bharati’s case, "while interpreting words in solem docunent
like the Constitution, one must look at them not in a
school -masterly fashion, not with the cold eye of a
| exi cographer, but with the realization that they occur in
"a single conplex instrument in which one part rmay throw
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light on the other’ so that the construction nust hold a
bal ance between all its parts.”

Keeping in mnd the principles enunciated above, we
will first leave a peep into the historical background of
the provisions in Article 371 D

The former State of Hyderabad conprised of three
linguistic areas: Telengana, Marathwada and Karnatak. In
1919, the N zamissued a Firman promul gati ng what cane to be
known as Ml ki Rules. The Nizam confirned these Rules by
another Firman issued in 1949. Those Rules provided inter
alia 15 vyears’ residence in the State as an essentia
qualification for public enmploynent.

In 1955, the Rajpranukh in exercise of his powers under
Article 309, Proviso, ~of the Constitution franmed the
Hyderabad General Recruitment Rules, 1955 in supersession of
all the previous rules o-the subject. One of these Rules
laid down that domicile certificate woul d be necessary for
appoi ntnent to a State or subordinate service, and the
i ssue of /such certificate depended upon residence in the
State for a period of not |ess than 15 years.

On Novenber 1, 1956, as a result of the conming into
force of the States Reorganisation Act, the State of
Hyder abad was trifurcated. Tel engana regi on becanme a part of
the newly formed State of Andhra Pradesh, while Marat hwada
and Karnatak regions ultimately becane parts of Maharashtra
or Mysore States.

Wth these prefatory remarks, we nmay -now notice the
Statement of objects and Reasons for the Bill which becamne
the Constitution (32nd Amendnent) ~Act 1972. This Statenent
may be quoted in extenso:

"When the State of ~ Andhra Pradesh was formed in

1956, certain saf eguards were envisaged  for the

Tel engana area in the matter of devel opment and al so in

the matter of
51

enpl oyment opportunities and educational facilities for

t hat residents of that area. The provisions of clause

(1) of Article 371 of the Constitution were intended to

give effect to certain features of these safeguards.

The Public Enmploynment (Requirenment as to Residence)

Act, 1957, was enacted inter alia to provide for

enpl oyment opportunities for residents of Tel engana

area. But in 1969 (in the case, A V. SO N Rao v.

Andhra Pradesh 1970 (1) S.C.R 115), the Suprene Court

held the rel evant provision of the ~Act to be

unconstitutional in so far as it vrelated to the

saf eqguards envi saged for the Tel engana area. OnMng to a

variety of causes, the working of the safeguards gave

rise to a certain anmount of dissatisfaction sonetines
in the Telengana area and sonetinmes in the other areas
of the State. Measures were devised fromtime to tinme
to resolve the problenms. Recently several |eaders of

Andhra Pradesh nade a concerted effort to anal yse the

factors which have been gi vi ng rise to the

di ssatisfaction and find enduring answers to the

problens with a view to achieving fuller enptiona

integration of the people of Andhra Pradesh. On the
21st Septenmber 1973, they suggested certain measures

(generally known as the Six-Point Formula) indicating a

uni form approach for pronoting accel erated devel opnent

of the backward areas of the State so as to secure the
bal anced devel opnment of the State as a whole and for
provi di ng equitable opportunities to different areas of
the State in the matter of education, enploynment and
career prospects in public services. This formula has
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received wide support in Andhra Pradesh and has been
endorsed by the State Governnent.

2. This Bill has been brought forward to provide the
necessary constitutional authority for giving effect to
the Six Point Formula in so far as it relates to the
provision of equitable opportunities for people of
different areas of the State in the matter of adm ssion

to educational institutions and public enploynent and
constitution of an Administrative  Tribunal with
jurisdiction to deal with certain disputes and
grievances relating to public services. The Bill also
seeks to enmpower Par | i ament to | egi sl ate for

establishing a Central University in the State and
contains provisions ~ of an incidental and consequentia

nature including the provision For the validation of
certai n appointnents nmade in the past.

52

As t he Si x- Poi nt For mul a provi des for the
di sconti nuance of the Regional Commttee constituted
under clause (1) of article 371 of the Constitution

the Bill al so provides for the repeal of that clause."
(Parent hesi s and enphasis in Para 1 added).
It will be seen from the above extract, that the

primary purpose of ‘enacting Article 371D was two-fold: (i)
To pronote "accel erated devel opnent of the backward areas of
the State of Andhra so as to secure the bal anced devel opnent
of the State as a whole", and (ii) to provide "equitable
opportunities to different areas of the State in the natter
of education, enploynment and career prospects. in public
servi ce.

To achieve this primary  object, Cause (1) of Article
371D empowers the President to provide by order, "for
equitable opportunities and facilities  for the " people
belonging to different parts of the State in the matter of
public enployment and in the matter ~of education"., C ause

(2) of the Article is conplementary to Clause (1). It
particularises the matters which an order made under C ause
(1) may provide. For instance, its sub-clause (c) (i)

enables the President to specify.in his order, "the extent
to which, the manner in which and the conditions subject to
whi ch”, preference or reservation shall be given-or nmade in
the matter of direct recruitnment to posts inany |ocal cadre
under the State Governnent or under any local authority:.
Sub-clause (c) further makes it clear that residence for a
specified period in the local area, can be nmade a condition
for recruitnent to any such local cadre. Thus, Cause (4)
also, directly is designed to achieve the prinmary object of
the | egislation.

Fromthe foregoing conspectus it is evident that the
evil which was sought to be renedied, (viz., inequitable
opportunities and facilities for the people belonging to
different parts of the State of Andhra Pradesh in matters of
public enployment and education) had no causal ' nexus,
whatever, with the independence of the H gh Court —and
subordinate judiciary which the Founding Fathers have with
sol erm concern vouchsafed in Arts. 229 and 235. Nor did the
public agitation which led to the enactnment of Article 371D
make any grievance against the basic schene of Chapters V
and VI in Part VI of the Constitution.

The Statenent of objects and Reasons does not indicate
that there Ws any intention, whatever, on the part of the
| egislature to inpairer derogate fromthe schene of securing
i ndependence of the Judiciary as enshrined in Articles 229
and 235. |ndeed, the amendment or
53
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abridgenent of‘ this basic schene was never an issue of
debut in Parlianment when, the Constitution (32nd Anendnent)
Bill was considered.

One test which may profitably be applied to ascertain
whet her the Hi gh Court staff and the Subordinate Judiciary
were intended to be included in O ause (3) of Article 371D
is: WIl the exclusion of the judiciary fromthe sweep of
this Cause substantially affect the scope and utility of
the Article as an instrunent for achieving the object which
the Legislature had in view? The answer cannot but be in the
negative. The H gh Court staff and menbers of the
Subordi nate Judiciary constitute only a fraction of the
nunber of persons in ‘public enployment in the State.
Incidently, it nay be nentioned that one of the primary
purposes of this Article, viz., to secure equitable share in
public enploynent to people of certain |ocal areas in the
State on the basis of the Milki Rules requiring 15 years
residence in those areas, could be achieved under those
Rul es which, ~as subsequently <clarified by this Court in
State of ' Andhra Pradesh. v. V. V. Reddy(1l) continued to be-
in force as valid lawin the territories of the forner State
of Hyderabad State, even after the constitution of the State
of Andhra Pradesh.

Let us now ~apply anot her test whi ch in the
ci rcunst ances of the case wll be decisive. In that
connection, we have to see what consequences will flowif we
give this general, undefined and flexible -phrase, "G vi

services of the 'State" in Article 371D(3), the wider
construction so as toinclude init the H gh Court staff and
the menbers of the subordinate-judiciary. ~The inevitable
result of such an extensive construction wll be that the
control vested in the Chief Justice over the staff of the
H gh Court, and in the High Court ~over the Subordinate

Judiciary will beconme shorn of its substance, efficacy and
excl usi veness; and after being processed through the conduit
of the Administrative Tribunal, wll pass on into the hands
of the Executive Government. which, under Article 371D(5),
is the suprene authority, having full power to confirmor
not to confirm nodify or annul the orders of the Tribunal

Such a construction will lead to ‘internecine conflict and

contradiction, rob Articles 229 and 235 of their content,
make a nockery of the Directive Principle in Article 50 and
the fundanental concept of the independence of the
judiciary, which the Founding Fathers have with such anxious
concern built into the basic schene of the, Constitution
Parliament, we are sure, could never have intended such a
strange result. In our quest for the true intention of
Parliament, therefore, we nust eschew this wide litera
i nterpretation

(1) AI.R 1973 S.C. 823
54
which will defeat or render otiose the scheme of Chapters |V
and V, Part VI particularised in Articles 229 and 235, and
i nstead, choose the alternative interpretation according to
whi ch nmenbers of the Hi gh Court staff and the subordinate

judiciary will not fall wthin the purview of the phrase
"civil services of the State". Such a restricted
construction will ensure snooth working of the Constitution

and harnony ampongst its, various provisions.

It is true that this very phrase in the context of the
provision in Article 311 includes the enpl oyees of the High
Court and nenbers of the judicial services. But it nust be
renenbered that the provisions of Article 311 are of a
general nature. They give constitutional recognition to a
fundanmental principle of natural justice, by making its
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protection available wuniformy tc all Governnent servants.
That is why in the context of that Article this phrase has
been spaciously construed. As against this, Article 371D is
a special provision which marks a departure fromthe genera

schene of the Constitution. The area of the departure cannot
be extended beyond what is unm stakably and specifically
delineated by the words enployed therein. A phrase used in
the context c¢f a general provision nmmy not carry the sane
nmeani ng when enpl oyed in the context of a special provision

particularly when that phrase has no where been defined in

the enactment. "Words used wth reference to one set of
circunstances", said Lord Blackburn in Edinburn Street
Tramvays Co. v. V. Torbin(1l), "may convey an intention

quite different fromwhat the self-same set of words used in
reference to another set of circunstances would or night
have produced". This holds true even when the sane words are
used in different contexts in the sane enactnent. Therefore,
in a special provision like Article 371D as its heading
itsel f proclains- which derogates fromthe general schene of
the Constitution for a specific purpose, general undefined
phrases are not to be interpreted in their w dest anplitude
but strictly attuned to the context and purpose of‘ the
provision. Conversely, had it been the intention of
Parliament to include 'officers and servants of the High
Court’ and nenbers of = the 'judicial services of the State’
and of the cadre of "District Judges’, in the phrase ’'civi
services of the State’ occurring in~ Clause (3) of Article
371D, and thereby depart fromthe basic schene of Chapters V
and VI Part VI, the |anguage conmonly enployed in the sub-
cl auses shoul d have read |ike this:-

"Class or classes of posts in the civil services
of the State including posts. in the "judicial service
of the State "

(1)[1877] 3 Appeal Cases 58, 68.
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and of "District Judges"” in the State; class or classes
of posts of "officers and servants of the Hi gh Court”

In our opinion, non-use of the phrases "judicia
service of the State" and "District Judges" (which have been
specifically defined in Article 236), and "officers and
servants of the Hgh Court"”, which has been designedly
adopted in Articles 235, and 229, respectively, to
differentiate them in the scheme of the Constitution from
the other <civil services of the State, gives a clear
i ndi cation that posts held by the High Court staff or by the
Subordinate Judiciary were advisedly excluded from the
purvi ew of Cl ause (3) of Article 371D. The scopel of the non-
obstante clause in sub-article (10) which gi ves an
overriding effect to this Article is contermnous with the
ambit of the preceding clauses.

The 'officers and servants of the H gh Court’ ‘and the
menbers of the Judicial Service, including District Judges,
bei ng outside the purview of Cause (3), the non-obstante
provision in Cause (10) cannot operate to take away the
adm nistrative or judicial jurisdiction of the Chief Justice
or of the High Court, as the case nay be, under Articles
229, 235 and 226 of the Constitution in regard to those
public servants in matters or disputes falling within the
scope of the said Articles. Clause (10) will prevail over
any provisions of the Constitution, other than those which
are outside the anmbit of Article 371-D, such as Articles 229
and 235. Provisions not otherw se covered by Article 37t-D,
cannot be brought within its sweep because of the non-
obstante Clause (10). It follows as a necessary corollary
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that nothing in the order of the President constituting the
Admi ni strative Tribunal, confers jurisdiction on t he
Tri bunal to entertain, deal with or decide the
representati on by a nenber of the staff of the Hi gh Court or
of the Subordi nate Judiciary.

For the foregoing reasons, we hold that the inmpugned
order dated August 24, 1977 of the Adm nistrative Tribunal
havi ng been passed wthout jurisdiction, is a nullity.
Accordingly, we allow Civil Appeal No. 2826 of 1977, |eaving
the parties to pay and bear their own costs.

The reasons given above apply nmutatis nutants to the
case of Krishnamurthy in GCivil Appeal No. 278 of 1978 and
furnish the basis of our short order dated August 4, 1978,
by which we had accepted that appeal. In this Appeal (C A
No. 278/78) however, the respondent’s costs in this Court
will be borne by the appellant in terns of this Court’s
order dated 10-2-78 in S/L.P. (Gvil) No. 626 of 1978.

Inview of the -orders dated 28th Novenber, 1977 and
22nd March,
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1978, passed in stay applications Nos. 4804 of 1977 and 1744
of 1978 respectively, and in ternms of those orders we direct
that since the appeals have been allowed, the excess
payment, if any, nade pursuant to the stay orders shall be
adj usted towards pension that nay be due to the respondents.

The adjustnent shall be mnade in easy,  convenient and
reasonabl e i nstal nments.
N. V. K. Appeal s al | owed.
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