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CASE NO. :
Appeal (civil) 6501 of 2001

PETI TI ONER

Bl MLENDU KUVAR CHATTERJEEAPPELLANT
Vs.

RESPONDENT:

DI PA CHATTERIEE & ORS. RESPONDENTS

DATE OF JUDGVENT: 19/ 09/ 2001

BENCH

D. P. Mohapatra & Shivaraj V. Pati

JUDGVENT:

D. P. Mohapatra, J.
Leave granted.

We have heard the petitioner Shri Binlendu
Kurmar Chatterjee, who appeared in person and | earned
counsel appearing for the respondents.

The appel l ant is the husband of respondent no.1

Sm . Dipa Chatterjee. The dispute raised in the case
relates to the right of the appellant to have custody or at
least a right to visit regularly his daughter who is now
residing with respondent no. 1.

This appeal is directed against the order passed
by a Division Bench of the Ranchi Bench of Patna Hi gh
Court on 6th Novenber, 2000 in LPA 358/97 (R titled
Bi M endu Kumar Chatterjee vs. Snt.Dipa Chatterjee & Anr.
Rel evant portion of the order reads thus :

The Court heard this matter for sone

time. The Court has al so seen the record
of the present letters patent appeal. The
Court is also conscious of the order which
was passed by a Bench presided over by
Honbl e M. Justice Narayan Roy and

Honbl e M. Justice MY.Egbal on 25th
Novenber, 1997. In short, the Court wll
not permt the child to becone a shuttle-
cock. The matter mnust rest on the order
as recorded on 25th Novenber, 97.

Thus, the application filed on 16th
August, 2000 is consigned.

Fromthe above order it is clear that the D vision Bench has
reiterated the arrangenent nade in the order dated 25th
Noverber, 1997 regardi ng custody of the child.

In the order dated 25th Novenber, 1997 in LPA
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No. 358/ 1997 (R) a Division Bench of the Hi gh Court

di sposed of the petition filed by the appellant herein praying
to the Court to ascertain fromthe respondent no.1 herein

whet her she was agreeable to the desire expressed by him

for an am cable settlenment of the matter. The Division

Bench di sposed of the said petition with the follow ng order

We find that the Letters Patent Appea
itself has been filed for giving custody of
the girl child to the appellant. Since the
matter is subjudice in this court, in our
view, it would not be appropriate to pass
any direction giving the female child in
custody of the appellant even tenporarily.
A liberty has already been given to the
appel  ant by the order inmpugned to see his
daughter at |east once in a week and in
view of "the directionthe appellant may see
hi s daughter once in a week and the
respondent no.1 nust nake her daughter
avai |l abl e to the appellant-in terns of the
order inpugned.

For the reasons aforementi oned we
refrain ourselves frompassing any further
order in the matter.

Thereafter in the order passed on 10th August, 1998 in MIC

No. 783 of 1997 (R) filed in LPA No.358/97 (R) for initiation of
a contenpt proceedi ng agai nst respondent no.1 for violating
the order dated 25th Novenber, 1997 of the Court, a Division
Bench passed the foll ow ng order

The petitioner will have the liberty to visit
the house of Opp.Party NO 1 on every

Sunday in the afternoon between 2.00 p. m

and 4.00 p.m and if he does so, the Opp.
Party No.1 will make arrangenent to

enable himto neet daughter and allow him

to remain with her for a reasonable tine.
This order is being passed so as to

avoid future controversy.

LPA No. 358/97 (R) was deci ded by the judgnent
rendered by a Division Bench on 4th May, 2000. The appea
was al l owed and that part of the order by which the 1learned
singl e Judge had directed that the child will remain with the
nother with Iliberty to the father to go and see the child at
| east once a week, was set aside.

Thereafter, it appears that the respondent no.1
having failed to restore custody of the child to him the
appel lant filed an application before the H gh Court seeking
i mpl enentati on of the order of the Fam |y Court, Dhanbad
giving custody of the child to him Considering the said
application, another D vision Bench passed the order dated
6t h Novenber, 2000, as quoted earlier. The said order is
under challenge in this appeal

As noted earlier, in the order under chall enge,
the Hi gh Court reiterated the order passed on 25th
Noverber, 1997 in LPA No.358/97 (R) overl ooking the
position that the said order which was an interimorder
passed in the appeal was not subsisting after disposal of the
appeal by the judgnment dated 4th May, 2000. Further, the
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Di vi sion Bench had al so overl ooked the position that the

LPA itself having been di sposed of, no further order reviving
the interimorder passed during the pendency of the said
appeal could be passed in the disposed of case. 1In the

ci rcunst ances, the order under challenge is clearly
unsust ai nabl e and has to be set aside. The |earned counse
appearing for the respondents fairly accepted the position
that the inmpugned order is wholly unsupportable.

Then the question arises what will be an
appropriate order to be passed on the facts and
circunst ances of the case. The appellant, who is the father
of the child, submtted before us that after |ong years of
litigation, he has not yet got even a right to see his child for
sone time at regular intervals. The grievance of the
appel | ant cannot be brushed asi de. A humanitarian
approach is necessary for solving the problem

In the result, the appeal is allowed. The order
dat ed 6t h Noverber, 2000 in LPA No.358/97 (R) is set aside.
Leave is granted to the appellant to file an application for
appropriate interimarrangenment for getting custody of his
child or for making an arrangenent enabling himto see his
child at regular intervals before the Court in which the

sui t/appeal stated/'to have been filed by himis pending. |If
such an application i's filed, the Court wll dispose of the
same as expeditiously as possible. There will  be no order as
to costs.

J

kD:P. Mohapat r a)

J

(Shi'varaj V.Patil)

Sept enber 19, 2001




