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ACT:
I ncome-tax- Ri ght of assessee to avoid tax.
Appel | ate Tri bunal - -di sposal of appeal on

technicalities--Duty to consider substance of the matter.

HEADNOTE
The assessee conpany floated a subsidiary conmpany during the
rel evant previous year and transferred to that subsidiary

conpany various shares held by it at acertain rate.. The
authorities wunder the Income-tax Act, 1922, held that the
assessee and its subsidiary were two different | ega

entities, that the transaction was a bona fide transaction
and that the assessee had not nade any secret profits out of
that transaction. The Inconme-tax officer, however, val ued
the shares transferred at the market rate and held'that the
assessee conpany must be deened to have nade a profit. In
appeal, the Appellate Assistant Comni ssioner set aside the
order of the Incone-tax Officer and renmitted the case to him
for finding out whether the assessee had really nmmde  any
profits fromthe transaction. The Tribunal dism ssed the
appeal of the Income-tax Oficer against that or der
summarily, on the ground that the Income-tax O ficer had not
taken the necessary pleas that the decision of the Appellate
Assi stant Conmmi ssioner was incorrect in law. ~On reference,
the Hi gh Court held that the order of the Tribunal was an
interlocutory one and that an application to nake a
reference to the High Court did not lie.

Di sm ssing the appeal to this Court.

HELD: (1). The Tribunal, instead of dealing with the
substance of the matter had been wunduly influenced by
procedural technicalities. The conclusion of the Tribuna
that the appeal nenorandumwas not in accordance wth |aw
was al so not correct as no specific fornula is necessary for
seeking relief at the hand of any court or tribunal if the
necessary grounds are taken. [955D E]

(2) But the view of the Appellate Assistant Comm ssioner
was correct and there was no necessity to decide whether the
Tribunal erred in dismssing the appeal summarily. [958F-(F
It is a well accepted principle of |aw that an assessee can
so arrange his affairs as to mnimse his tax burden
Hence, if the assessee in this case arranged its affairs in
such a manner as to reduce its tax liability by starting a
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subsidiary conpany and transferring its shares to that
subsi di ary company and thus forgoing part of its own profits
and at the sanme tinme enabling its subsidiary to earn sone
profits, such a course is not inpermssible wunder I|aw
[ 957E- F]

Conmi ssi oner of |Incone Tax, Gujarat, v. A Raman and Co. 67
I.T.R Il foll owed.

Sri Ranalinga Choodanbikai MIls Ltd. v. Conmi ssioner of
I ncome-tax, Madras, 28 |.T.R 952, approved.

Shar key (I nspector of Taxes) v. Wernker, 1956 Appeal Cases,
58 and Dooar’'s Tea Co. Ltd. v., Comm ssioner of Agricultura
West ,Bengal, 44, I.T.-R_ G distinguished and expl ai ned,
953

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : C A No. 495 of 1970.

Appeal by certificate fromthe judgment and order dated July

25, 1969 of the Calcutta Hi gh Court in Inconme-Tax Reference

No. 61 of 1966.

S.C. Manchanda, S. P. Nayar-and R N. Sachthey, for the

appel | ant . Sachin Chaudhuri, M C. Chagl a, T. A

Ramachandran and D. '‘N. Gupta, for the respondent.

The Judgrment of the Court was delivered by

HEGDE, S.-This is an appeal by certificate. It arises from

the decision of the Calcutta H gh Court in a reference under

S. 66(1) of the Indian Incone-tax Act, 1922 (to be hereafter

referred to as the "Act’). Three questions of law were

referred to the H gh Court for ascertaining its opinion

Those questions are :--
(1) Whether in view of the fact ‘that the
Tribunal’s order dated 22nd July 1964 was an
interlocutory order the Tribunal was conpetent
to entertain an application purported to be
under Section 66(1) of the Indian Incone Tax
Act, 1922, in respect of such order ?
(2) If the answer to question No. 1 above be
in the, affirmative, whether on the facts and
in the circunstances of the case the Tribuna
exercised its discretion judicially in not
allowing the applicant’s petition for raising
the additional grounds ?

(3) Whether on the facts and in t he
circunstances of the case, the Tribunal ~erred
in dismssing the appeal summarily on the
grounds stated in its appellate order dated 3-
9-1964 ?

The High Court answered the first question in favour of  the
assessee and cane to the conclusion that it was unnecessary
to answer the renmining two questions. M. Manchanda
| earned counsel for the Revenue did not seek to get any
answer from us on questions 1 and 2. His argunents were
confined to question No. 3.
The material facts of the case as could be gathered fromthe
case stated by the Tribunal are as foll ows--

Herein we are concerned with the assessnent of the assessee
for the assessment year 1947-48, relevant accounting year
being the financial year 1946-47, The assessee conpany
floated a subsidiary conpany named Messrs. dive Row
| nvest ment (Hol d-

L797Sup.Cl /73
954

ing) Co., Ltd., during the relevant previous year and
transferred to that subsidiary conpany various shares held
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by it. In return the subsidiary conpany transferred to the
assessee conpany its shares of the value of Rs. 1-
38,81, 173/ -. The book val ue of the shares transferred by
t he assesses conpany to its subsi di ary was Rs.,
1, 66,69,391/-. Thus the assessee conpany sustained a |o0ss
of Rs. 27,02,398,/- but it did not claimthat loss in the
return made on, the ground that the transfer in question was
nade to its own subsidiary. The Income Tax O ficer valued
the shares transferred by the assessee conpany to its,
subsidiary at the market rate and on that basis came to the
concl usion that the assesses conpany must be deermed to have
made a profit of Rs. 1,02,40,546/-. The Income Tax O ficer
did not hold that the transaction between the assessee
conpany and its subsidiary was not a bona fide transaction
or the assessee conpany had nmade any secret profits out of
that transaction. |n other words, according to the |ncone
Tax O ficer even though'the assessee conpany had not nade
any profits in fact, it nust be deenmed to have nade a pro-
fit of Rs. 1,02,40,546/- solely on the ground that the
mar ket value of the shares transferred by the assessee
conpany to its subsidiary is much nmore than their book
val ue.
Aggrieved by the decision of the Incone Tax Oficer the
assessee went up in appeal to the Appellate Assistant
Conmi ssi oner. The Appel | ate Assistant Conm ssi oner opined
that the basis adopted by the Inconme Tax Oficer was
unsust ai nabl e and hence set aside the order of the |I|ncone
Tax O ficer and remitted the case back to that Oficer for
finding out whether the assessee had really made any profits
in the transaction in question. ~ As agai nst that order the
Income Tax O ficer went up-in appeal to the lncone Tax
Appel l ate Tribunal . In the appeal menbo the, Incone Tax
O ficer took only three grounds, nanely :
"(1) For that on the facts and in t he
ci rcumnst ances of the  case t he | ear ned
Appel | ate Assi stant Comm ssioner of |ncone-tax
shoul d have held that the shares transferred
by the assessee conpany to its subsidiary
during the year of account should be val ued,
for the purposes of assessnment under the
I ndi an I ncome-tax Act, at their market price:
(2) For that the | earned Appellate Assistant
Conmi ssi oner of | ncone-tax m sappreciated the
facts of the present case and wongly applied

the decision of the, Madras Hi gh Cour

t in 28
I.T.R 952.
(3) For that the | earned Appellate Assistant
Conmi ssioner, ignored the principle that ' the

cases of the present type the sumto be /taken

for the disposal of the stock-in trade of the

assessee is not what the assessee

955

has chosen to treat as his receipt but what he

woul d normal Iy have received for it in the due

course of trade."
He did toot plead that the order of the Appellate Assistant
Conmmi ssioner was incorrect in law and therefore, should be
set aside. It appears that at the hearing the counsel for
the assessee took the plea that as the Income Tax Oficer
had not taken the ground that the order of the Appellate
Assi stant Conm ssioner was not in accordance wth |aw,
consequently it should be set aside, the Tribunal could not
grant the relief asked for by the Income Tax O ficer. At
that stage, as, seen fromthe, records, the Incone Tax
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Oficer applied for anmending his appeal menp but that prayer
was rejected by the Incone Tax Appel | ate Tri bunal
Utimately the Tribunal dism ssed the appeal of the Incone
Tax O ficer summarily on the ground that necessary pleas
have not been taken. Thereafter, at the instance of the
Revenue the questions, set out earlier were referred to the
H gh Court.

The procedure adopted by the Tribunal appears to us to be
sone what strange. The Tribunal instead of dealing with the
substance of the matter appears to have been undul y
i nfl uenced by procedural technicalities. we are also not im
pressed with the conclusion of the Tribunal that the appea
nmeno  was not in accordance with law. No specific formula,
is necessary for seeking relief at the hands of any court or
Tribunal if the necessary grounds are taken in the appea
meno.

Had we come to the, conclusion that the decision of the
I ncome ‘Tax Appellate Comm ssioner was wong in |aw we would
have had no hesitation in answering the three questions for-
nmul at ed. ‘above in favour of the Revenue and directing the
Tribunal to reconsider the matter. ~But’, in the view that
we are taking the answers to those questions would becone
purely academi c.

The Appel | ate Assistant Conmm ssioner came to the conclusion
that the assessee and its subsidiary were tw different
legal entities. Thi's conclusion was not and could not be
chall enged. Al the authorities under the Act have cone to
the concl usi on that the transacti on between the assessee and
its subsidiary conpany was a bona fide transaction and the
assessee had not nmde any secret profits out of the
transaction in question. It may be that the assessee had
transferred its valuable shares at -cost price to.-its
subsidiary in order to so arrange its affairs as to ' reduce
its tax burden. The question whether such an arrangenment is
perm ssible or not, we shall presently examn ne

956

As seen earlier the Appellate Assistant Conm ssioner cane to
the conclusion-that wunless the incone Tax Officer on the
basis of material before himis able to come to the
concl usion that the assessee had really made profits in the
transaction, it is not permssible for himto add back to
the assessee’s return any fictional inconme.. In our opinion
that conclusion is fully in accordance with | aw.

The question that when an assessee transfers sone of his
stock-in trade to another person at a price less than the
market price, whether that assessee can be ~considered to
have nade any profit nerely because he has transferred some
of Ms stock-in trade not at the market price but at a | esser
price, cane up for consideration before the H gh Court of
Madr as in Sri Ranmalinga Choodanbikai Mlls Ltd. %
Conmi ssi oner of Incone-tax, Madras(1l) The facts “of  'that
case as set out in the head-note are a linited conpany sold
certain goods showed in its stock-in trade to its managi ng
agency firm and to another firm in which one of its
directors was interested. The sales in question were held
to be bona fide sales. At the same time it was held that
the goods were sold at a concessional rate. The Incone Tax
Oficer sought to tax the assessee therein after conputing
the profits earned by that firmon the basis of the market
price of the goods, sold and not the actual price at which
those goods were sold. The assessee challenged the said
basis. The Tribunal upheld the contention of the assessee.
It cane to the conclusion that the assesses had, in reality,
made no profits at all. The H gh Court agreed with the
conclusion reached by the Tribunal. It opined that in the
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absence of any evidence to show either that the sales were
sham transactions or that the narket prices were in fact
paid by the purchasers, the nmere fact that the goods were
sold a,, a concessional rate to benefit the purchasers at
the expense of the conpany would not entitle the Income-tax
departnment to assess the difference between the market price
and the price paid by the purchasers, as profits, of the
conpany.
A somewhat simlar question canme up for consideration before
this Court in Comm ssioner of Income Tax, Gujarat v.A Ranan
and Co. (2) It is unnecessary of set out the facts of that
case and it is sufficient to refer to the rel evant
observations in the judgnent. Shah J. (as he then was),
speaking for the Court stated the |law at page 17 of the
Report thus: -
"The plea raised by the income-tax officer is
that -~ i ncome which coul d have been earned by
the assesses was not earned, and a part of the
incone was earned by the H ndu undivided
famlies. That according to the Incone-tax
O ficer was brought about by a subterfuge
(1) 28 1. T. R 952.
(2) 67 I T. R 11
957
or contrivance. Counsel for the Commi ssioner
contended that if by resorting to a "device or
contrivance’ income which would normally have
been earned by the assessee is divided between
the assessee and another person, the Income-
tax O ficer would be entitled to bring the
entire incone totax as if it had been earned
by him But the |l aw does not oblige a trader
to nake the maxi mum profit that he can out of
hi s trading transactions. I nconme ' which
accrues to a trader is taxable in his hands
income which he could have, but has not
earned, is not nade taxable as incone/ accrued
to him By adopting a advice, if it is nade
to appear that income which belonged. to the
assessee had been earned by sonme ot her person
that income may be brought to tax in the hands
of the assessee, and if the income has escaped
tax in a previous assessment a case for
conmenci ng a proceedi ng for reassessnent under
section 147 (b) may be nmade out. Avoi dance of
tax liability by so arranging comerci a
affairs that charge of tax is distributed is
not prohibited.. A tax payer may resort to a
device to divert the incone before it accrue$
or arises to him Effectiveness of the device
depends not upon considerations of “norality,
but on the operation of the Inconme-tax Act.
Legislative injunction in taxing statutes may
not, except on peril of penalty, be violated,
but it my |lawfully be circunvented.’
It is a well accepted principle of |aw that an assessee can
so arrange his affairs as to mnimse his tax burden
Hence, if the assessee in this case has arranged his affairs
in such a manner as to reduce his tax liability by starting
a subsidiary conpany and transferring its shares to that
subsidiary conpany and thus foregoing part of its own
profits and at the sane tine enabling its subsidiary to earn
sonme profits, such a course is not inpermssible under |aw.
M. Manchanda contented that a person should not be allowed
to adopt a device by which he gives up somnething through the
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tight hand and receives the sane through the left hand.
According to himthere is no difference between the assessee
and its subsidiary and, therefore, when the assessee tries
to nake profits through its subsidiary, we must presune that
the profits were made by the assessee itself. In support of
that contention he sought to place reliance on the decision
of the House of Lords in Sharkey (lnspector of Taxes) v.
Wernher(1). Therein, the assessee was a breeder of horses.
She also had racing stables. She transferred. sonme horses
fromher stud to

(1) [21956] Appeal Cases 58.

958

the stables. 1In so doing she debited in her accounts only
the cost of breeding the horses and not their nmarket price.
The question arose, whether in conputing her incone the
mar ket price of those horses or nmerely the cost of breeding
them shoul d be taken into consideration. The House of Lords
upheld ~the contention of the Revenue by majority that in
conputing the profits of the assessee the market price of
t hose hor'ses should be taken-into consideration. The ratio
of this decision is simlar to the ratio of the decision of
this Court in Dooar’'s Tea Co. Ltd. v. Conmissioner of
Agricultural Incone-tax, West Bengal (1). Therein, a tea
garden owner raised in-his own garden banboo, thatch and
sone other agricultural produce. He utilised those products
for the purpose of its tea business. The question arose
whet her while assessing the tea garden owner under the
Bengal Agricultural I ncome-tax,. Act the cost of raising
bamboo, thatch, etc., should be taken into consideration or
their market price should be taken into consideration

"This Court upheld the contention of the Revenue ‘that the
market price of those products should be taken into
consideration in conputing the agricultural incone of the
assessee. The ratio of the decision inWarnher’'s as ' well,
as in Dooar’s Tea Co.’'s case does not bear. wupon the
guestion of law arising for decision in this case. Therein
what the courts had to consider was where a person /carrying
on a trade disposes of a part of his goods not by way. of
sale in the course of trade but for his own use, whether the
production cost of such goods or the market price of those
goods should. be taken into consideration. But, in the
present case we are called upon to consider the question
whet her when one trader transfers his goods to _another
trader at a price less than the narket price, the taxing
authority can take into consideration the market  price of
t hose goods, ignoring the real price fetched. "As nentioned
earlier the latter question is no nore res Integra. It is
concl uded by the decision of this Court in A Raman and Co.’ s
Case (supra).

For the reasons nmentioned above we are of the opinion/ that
t he concl usi on reached by t he Appel | ate Assi st ant
Commi ssioner is in accordance with law and it would' be an
exercise in futility to answer the third question set out
above in favour of the Revenue and remt the case back to
the Tribunal. |In this view of the matter we do not’ propose
to answer that question.

In the result this appeal fails and the same is disnissed
with no order as to costs.

P. V.S

Appeal dism ssed.

(1) 44 1T. R 6.
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