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ARl JI' T PASAYAT, J.

Leave granted.

Danoh Panna Sagar, Rural Regi onal Bank- the appellant no.1
(hereinafter referred to as the "enployer’) calls in question legality
of the judgnment rendered by a Division Bench of the Madhya Pradesh Hi gh
Court at Jabal pur directing the Board of ‘Directors of the enployer Bank
(in short the 'Board') to reconsider the natter and pass any puni shnent
ot her than dism ssal, renoval or term nation of the respondent \026 Minna
Lal Jain (hereinafter referred tolas the 'enpl oyee').

Background facts in a nutshell are as follows :

On the allegation that while tenporarily functioning as the
Branch manager of Kabra Branch, the respondent-enpl oyee wthdrew a sum
of Rs.25,000/- unauthorisedly and such act anmpunted to m sconduct
warranting serious penalty. Because of such unauthorized wi thdrawal,
charges were franmed agai nst himby charge sheet dated 14.10.1992
all eging that he had withdrawn a sum of Rs.25,000/- on 6.5.1992 for his
personal use. The respondent-enployee filed his explanation. ' Though
not disputing the factum of wi thdrawal, plea was taken by himthat
during the rel evant period condition of his w fe had deteriorated and
required imredi ate surgical interference. He had informed about
withdrawal to the Head Office at Danph. The expl anati on was not
accepted, an enquiry officer was appoi nted who submitted his report on
20.7.1993 hol ding that the enpl oyee was guilty of the charges. The
di sciplinary authority concurred with the findings of the Enquiry
Oficer and after following the formalities i.e. issuance of show cause
notice, passed the order of renoval. In appeal the said order of
renoval was mai ntai ned. Agai nst the aforesaid order the enpl oyee
preferred Wit Petition No. 2719 of 1995. Learned Single Judge held
that the charges |evelled have been duly brought honme, but remtted the
matter to the appellate authority for re-consideration with regard to
the quantum of punishnent. Pursuant to the direction, the matter was
again considered by the Board and it was held that the order of renoval
did not require reconsideration. Enployee filed a Wit Petition (WP.
No. 4812 of 1998). Learned Single Judge, who heard the matter, held
that the Board had not considered the matter fromall angles keeping in
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view t he observations made in the earlier order dated 13.5.1998.
Direction was given to the Board to re-consider the penalty of renoval.
The matter was again re-considered and the Board refused to interfere
wi th the quantum of punishnent. The said order was assailed in Wit
Petition No. 5236 of 2000. Learned Single judge declined to interfere
on the ground that the charges had been proved and the Board had passed
a detailed order. Learned Single Judge further held that the factum of
illness of the wife had not been proved as no docunents had been filed.

The matter was carried in a Letters Patent Appeal before the
Di vision Bench. It was stand of the enployee before the Division Bench
that the money was wi t hdrawn because of an energency and he had sone of
noney in his Provident Fund account. |In any event, the noney had been
deposited in the bank with 24% i nterest which was nmuch higher than the
rate of interest that is payable on |oan avail ed without security i.e.
overdraft.

In response, it was submtted by the | earned counsel appearing
for the enployer, that there was no scope for interference with the
guant um of puni shnent.

The Hi gh Court observed that ordinarily the H gh Court should not
interfere with the order of | earned Single Judge. It, however, noticed
that the ampbunt has been repaid with 24%interest. It was observed
that though adequate material was not placed to establish the wife's
illness that could not be a ground to uphold the punishnent of renoval,
particul arly when he had pai d back the amount with 24%interest. There
was no allegation that earlier he had conmitted any kind of

del i nquency. It was noted that antecedents do not play positive role
in all cases, but in certain cases they cannot be totally ignored.

Ref erence was nade to decision of this Court in-Kailash Nath Gupta v.
Enquiry Oficer (R K Rai) Allahabad Bank and ot hers (AR 2003 SC
1377). 1t was al so observed that in the said case this Court has taken
note of the fact that a sum of Rs. 46, 000/ - has al ready been repaid
and no | oss was caused to the bank. Though factual matrix was noticed
to be different, yet it was held that the Branch Manager in a difficult
situation had wi thdrawn the noney and repaid with 24% interest. There
was no | oss caused. Again the High Court observed 'that it hastened to
add that it was not its view that unless there is any | oss there cannot
be any mi sconduct. Utimately it was concluded that this was a fit
case where the Board shoul d be conpassionate and graci ous enough to
reconsi der enpl oyee’s case to pass any other puni shment ot her than

di sm ssal, renoval or termnation. It was held that there was
irregularity but not such an irregularity as to attract the puni shnent
of removal. It was also indicated that even if lesser punishment is

awar ded the enpl oyee woul d not be entitled to any kind of back wages.

In support of the appeal, |earned counsel for the appellant
submitted that the High Court’s judgnment is full of contradictions.
Havi ng accepted that there was practically no scope of 'interference
wi th the quantum of punishnent, yet on irrel evant considerations Hi gh
Court directed that punishment of renpval, term nation or dismssa
shoul d not be passed. The scope for interference wth quantum of
puni shment has been highlighted by this Court in many cases and this is
a case where no interference was called for. It has been found as a
fact that the defence taken by the enployee was fal se. Though he
claimed that the anmpbunt was w thdrawn on 9.5.1992, in fact it was
wi thdrawn on 6.5.1992. There was no evi dence adduced regarding the
wife' s ailment.

In response, |earned counsel for the respondent-enpl oyee
submitted that the appeal was not nmintainable and the appeal was
really unnecessary one. Odinarily this Court should not interfere in
service matters by appreciating evidence. The respondent-enpl oyee had
intimated the head office about the withdrawal which is bonafide and he
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had repaid the amobunt with 24%i nterest.

The scope of interference with quantum of punishnent has been the
subj ect-matter of various decisions of this Court. Such interference
cannot be a routine matter.

Lord Greene said in 1948 in the fambus Wednesbury case (1948 (1)

KB 223) that when a statute gave discretion to an adm nistrator to take
a decision, the scope of judicial review would renain |imted. He said
that interference was not perm ssible unless one or the other of the
followi ng conditions was satisfied, nanmely the order was contrary to
law, or relevant factors were not considered, or irrelevant factors
were consi dered; or the decision was one which no reasonabl e person
coul d have taken. These principles were consistently followed in the
UK and in India to judge the validity of administrative action. It is
equal ly well known that in 1983, Lord Diplock in Council for G vi
Services Union v. Mnister of Gvil Service [(1983) 1 AC 768] (called
the CCSU case) summarized the principles of judicial review of

adm ni strative action-as based upon one or other of the follow ng viz.,
illegality, procedural irregularity and irrationality. He, however,

opi ned that "proportionality” was a "future possibility".

In Om Kumar and Ors. v. ‘Union-of India (2001 (2) SCC 386), this
Court observed, inter alia, as follows:

"The principleoriginated in Prussia in the
ni neteenth century and has since been adopted in
Germany, France and ot her European countries. The
Eur opean Court of Justice at Luxenbourg and the
Eur opean Court of Human Rights at Strasbourg have
applied the principle while judging the validity of
adm nistrative action. But even |ong before that;,
the I ndian Suprene Court has applied the principle of
"proportionality" to |legislative action since 1950,
as stated in detail bel ow

By "proportionality”, we nmean the question
whet her, while regul ati ng exercise of fundanenta
rights, the appropriate or |least-restrictive choice
of measures has been nmade by the |egislature or the
adnmi ni strator so as to achi eve the object of the
| egi slation or the purpose of the admnistrative
order, as the case may be. Under the principle, the
court will see that the legislature and the
adm nistrative authority "maintain a proper bal ance
bet ween the adverse effects which the |egislation or
the adninistrative order may have on the rights,
liberties or interests of persons keeping in mndthe
pur pose which they were intended to serve". The
| egi slature and the administrative authority are,
however, given an area of discretion or a range of
choi ces but as to whether the choice made infringes
the rights excessively or not is for the court. That
is what is meant by proportionality.

XXX XXX XXX XXX XXX

The devel opnent of the principle of "strict
scrutiny” or "proportionality” in admnistrative |aw
in England is, however, recent. Adnministrative action
was traditionally being tested on Wednesbury grounds.
But in the |ast few years, adnministrative action
affecting the freedom of expression or liberty has
been declared invalid in several cases applying the
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principle of "strict scrutiny". In the case of these
freedons, Wednesbury principles are no | onger
applied. The courts in England could not expressly
apply proportionality in the absence of the
convention but tried to safeguard the rights
zeal ously by treating the said rights as basic to the
conmon | aw and the courts then applied the strict
scrutiny test. In the Spycatcher case Attorney
General v. Guardi an Newspapers Ltd. (No.2) (1990) 1
AC 109 (at pp. 283-284), Lord CGoff stated that there
was no inconsistency between the convention and the
common |aw. I n Derbyshire County Council v. Tines
Newspapers Ltd. (1993) AC 534, Lord Keith treated
freedom of expression as part of conmon | aw.
Recently, in R v. Secy. O State for Honme Deptt., ex
p. Simrs (1999) 3 Al ER 400 (HL), the right of a
prisoner to grant an interviewto a journalist was
uphel d treating the right as part of the comon | aw.
Lord Hobhouse hel d that the policy of the
adm ni striator was di sproportionate. = The need for a
nore i ntense and anxious judicial scrutiny in
adni ni strative deci si ons whi ch engage fundanent al
human rights was re-enphasised inin R v. Lord
Saville ex p (1999) 4 All- ER 860 (CA), at pp.870,872)
In all these cases, the English Courts applied the
"strict scrutiny" test rather than describe the test
as one of "proportionality". But, in-any event, in
respect of these rights "Wdnesbury" rule has ceased

to apply.

However, the principle of "strict scrutiny™ or
"proportionality" and prinmary review cane to be
explained in R v. Secy. of State for the Hone Deptt.
ex p Brind (1991) 1 AC 696. That case related to
directions given by the Hone Secretary under the
Broadcasting Act, 1981 requiring BBC and IBA to
refrain from broadcasting certain natters through
persons who represented organi zati ons whi ch were
proscri bed under |egislation concerning the
prevention of terrorism The extent of prohibition
was |linked with the direct statenent nade by the
menbers of the organizations. It did not however,
for exanple, preclude the broadcasting by such
persons through the nediumof a film provided there
was a "voi ce-over" account, paraphrasing what they
said. The applicant’s claimwas based directly on
the European Convention of Human Rights. Lord Bridge
noticed that the Convention rights were not stil
expressly engrafted into English [ aw but stated that
freedom of expression was basic to the Common | aw and
that, even in the absence of the Convention, English
Courts could go into the question (see p. 748-49).

..... whet her the Secretary of State, in the
exerci se of his discretion, could reasonably
i npose the restriction he has inposed on the
br oadcasti ng organi sations"

and that the courts were

"not perfectly entitled to start fromthe

prem se that any restriction of the right to
freedom of expression requires to be justified
and nothing | ess than an inportant public
interest will be sufficient to justify it".




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

Lord Tenpleman also said in the above case that the
courts could go into the question whether a
reasonabl e mini ster could reasonably have concl uded
that the interference with this freedom was
justifiable. He said that "in terns of the
Convention" any such interference nust be both
necessary and proportionate (ibid pp. 750-51).

In the famous passage, the seeds of the
principle of primary and secondary review by courts
were planted in the admnistrative | aw by Lord Bridge
in the Brind case (1991) 1 AC 696. Were Convention
rights were in question the courts could exercise a
right of primary review. However, the courts would
exercise a right of secondary review based only on
Wednesbury principles i ncases not affecting the
ri ghts under the Convention. Adverting to cases
wher e fundanental freedons were not invoked and where
adm ni straative action was questioned, it was said
that the courts were then confined only to a
secondary review while the prinmary decision would be
with the admi nistrator. Lord Bridge explained the
primary and secondary review as foll ows:

"The primary /judgnent as to whether the
particul ar conpeting public interest justifying
the particular restriction inposed falls to be
made by the Secretary of State to whom
Parliament has entrusted the discretion. But,
we are entitled to exercise a secondary
j udgrment by aski ng whether a reasonabl e
Secretary of State, on the material before him
coul d reasonably nake the primry judgnent."

But where an adm nistrative action is
chal | enged as "arbitrary" under Article 14 on the
basi s of Royappa (1974) 4 SCC 3 (as in cases where
puni shments in disciplinary cases are chal | enged),
the question will be whether the administrative order
is "rational" or "reasonable" and the test then is
the Wednesbury test. The courts would then be

confined only to a secondary role and will only have
to see whether the adm nistrator has done well in his
primary role, whether he has acted illegally or has

onmitted relevant factors from consi deration or has
taken irrelevant factors into consideration or

whet her his view is one which no reasonabl e person
could have taken. [If his action does not satisfy
these rules, it is to be treated as arbitrary. In

G B. Mahaj an v. Jal gaon Municipal Council (1991) 3
SCC 91 at p. 111 Venkatachaliah, J. (as he then was)
poi nted out that "reasonabl eness" of the

adm ni strator under Article 14 in the context of

adm nistrative law has to be judged fromthe stand
poi nt of Wednesbury rules. In Tata Cellular v. Union
of India (1994) 6 SCC 651 at pp. 679-80), Indian
Express Newspapers Bombay (P) Ltd. v. Union of India
(1985) 1 SCC 641 at p.691), Suprene Court Enpl oyees’
Wel fare Assn. V. Union of India (1989) 4 SCC 187 at
p. 241) and U.P. Financial Corpn. V. Gem Cap(lndia)
(P) Ltd. (1993) 2 SCC 299 at p. 307) while judging
whet her the administrative action is "arbitrary"
under Article 14 (i.e. otherw se then being

di scrimnatory), this Court has confined itself to a
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Wednesbury revi ew al ways.

The principles explained in the |ast preceding
paragraph in respect of Article 14 are now to be
appl i ed here where the question of "arbitrariness" of
the order of punishnment is questioned under Article
14.

XXX XXX XXX XXX

Thus, fromthe above principles and deci ded
cases, it nust be held that where an administrative
decision relating to punishnment in disciplinary cases
is questioned as "arbitrary" under Article 14, the
court is confined to Wednesbury principles as a
secondary review ng authority. - The court will not
apply proportionality as a primary review ng court
because no issue of fundanmental freedonms nor of
di scrimination under Article 14 applies in such a
context. ~The court while review ng punishnent and if
it is satisfied that Wednesbury principles are
violated, it has normally to remit the matter to the
adm ni strator for a fresh decision as to the quantum
of punishnent. Only in rare cases where there has
been long delay in the time taken by the disciplinary
proceedings and in the tinme taken in the courts, and
such extrene or rare cases can the court substitute
its own view as to the quantum of puni shment."

In B.C. Chaturvedi v. Union of India and Os. (1995 [6] SCC 749)

it was observed

"A review of the above |egal position would
establish that the disciplinary authority, and on
appeal the appellate authority, being fact-finding
aut horiti es have exclusive power to consider the
evidence with a view to nmaintain discipline. They
are invested with the discretion to inpose
appropriate punishment keeping in viewthe magnitude
or gravity of the m sconduct. The Hi gh
Court/Tribunal, while exercising the power of
judicial review, cannot nornmally substitute its own
concl usion on penalty and i nmpose sonme ot her-penalty.
I f the punishnent inposed by the disciplinary
authority or the appellate authority shocks the
consci ence of the H gh Court/Tribunal, it would
appropriately mould the relief, either directing the
di sciplinary/appellate authority to reconsider the
penalty inposed, or to shorten the litigation, it may
itself, in exceptional and rare cases, inpose
appropriate puni shment with cogent reasons in support
t hereof . "

In Union of India and Anr. v. G Ganayutham (1997 [7] SCC 463),
this Court sunmed up the position relating to proportionality in

par agraphs 31 and 32, which read as foll ows:
"The current position of proportionality in
adnm nistrative law in England and I ndia can be
sunmmari zed as foll ows:

(1) To judge the validity of any

XXX
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adm nistrative order or statutory discretion,
normal Iy the Wednesbury test is to be applied
to find out if the decision was illegal or
suffered from procedural inproprieties or was
one which no sensi bl e deci sion-maker could, on
the material before himand within the
framework of the |law, have arrived at. The
court woul d consider whether rel evant natters
had not been taken into account or whether
irrelevant matters had been taken into account
or whether the action was not bona fide. The
court woul d al so consi der whether the decision
was absurd or perverse. The court woul d not
however go into the correctness of the choice
made by the admini strator anongst the various
alternatives open to him ~Nor could the court
substitute its decision to that of the

adm nistrator. This i's the Wdnesbury (1948 1
KB 223) test.

(2) The court would not interfere wth

the administrator’s decision unless it was

illegal or suffered from procedural inpropriety

or was irrational \026 in the sense that it was in
out rageous defi ance of 1ogic or noral

standards. The possibility of other tests,

i ncl udi ng proportionality being brought into
Engl i sh admini strative law in future i's not

ruled out. These are the CCSU (1985 AC 374)
princi pl es.

(3)(a) As per Bugdaycay (1987 AC 514),

Brind (1991 (1) AC 696) and Smith (1996 (1) A
ER 257) as long as the Convention is not

i ncorporated into English | aw, the English
courts nerely exercise a secondary judgnent to
find out if the decision-nmaker could have, on
the material before him arrived at the primary
judgrment in the manner he has done.

(3)(b) If the Convention is incorporated

i n Engl and maki ng avail able the principl e of
proportionality, then the English courts will
render primary judgnment on the validity of the
administrative action and find out if the
restriction is disproportionate or excessive or
is not based upon a fair bal ancing of the
fundanental freedom and the need for the
restriction thereupon

(4)(a) The position in our country, in

adnmi ni strative | aw, where no fundanent al
freedons as aforesaid are involved, is that the
courts/tribunals will only play a secondary
role while the primary judgnent as to
reasonabl eness will remain with the executive
or adm nistrative authority. The secondary
judgrment of the court is to be based on
Wednesbury and CCSU principles as stated by
Lord Greene and Lord Dipl ock respectively to
find if the executive or adm nistrative
authority has reasonably arrived at his
decision as the primary authority.

(4) (b) Whether in the case of
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adm ni strative or executive action affecting
fundanental freedons, the courts in our country
will apply the principle of "proportionality"
and assunme a primary role, is left open, to be
decided in an appropriate case where such
action is alleged to of fend fundanenta
freedons. It will be then necessary to decide
whet her the courts will have a primary role
only if the freedons under Articles 19, 21 etc.
are involved and not for Article 14.

Finally, we cone to the present case. It is
not contended before us that any fundanental freedom
is affected. W need not therefore go into the
guestion of "proportionality".. There is no
contention that the punishment inmposed is illegal or
vitiated by procedural inpropriety. As to
"irrationality", there is no finding by the Tribuna
that the decision is one which no sensible person who
wei ghed the pros and cons coul d have arrived at nor
is there a finding, based on material, that the
puni shment is in "outrageous" defiance of |ogic.
Nei t her Wednesbury nor CCSU tests are satisfied. W
have still to explain "Ranjit Thakur (1987 [4] SCC
611)".

The conmon thread running through in all these decisions is that
the Court should not interfere with the adninistrator’s decision unless

it was illogical or suffers from procedural inpropriety or was shocking
to the conscience of the Court, in the sense that it was in defiance of
logic or nmoral standards. In view of what has been stated in the

Wednesbury’s case (supra) the Court would not go into the correctness
of the choice made by the adnministrator open to himand the Court
shoul d not substitute its decisionto that of the adm nistrator. The
scope of judicial reviewis linited to the deficiency in decision-
nmaki ng process and not the decision.

To put differently unless the punishment inmposed by the

Disciplinary Authority or the Appellate Authority shocks the conscience
of the Court/Tribunal, there is no scope for interference. Further to
shorten litigations it may, in exceptional and rare cases, inmpose
appropriate punishment by recordi ng cogent reasons in support thereof.
In a normal course if the punishnent inposed is shockingly

di sproportionate it would be appropriate to direct the Disciplinary
Authority or the Appellate Authority to reconsider the penalty inposed.

In the case at hand the Hi gh Court did not record any reason as
to how and why it found the puni shnent shockingly disproportionate.
Even there is no discussion on this aspect.

A Bank officer is required to exercise higher standards of

honesty and integrity. He deals with noney of the depositors and the
custonmers. Every officer/enployee of the Bank is required to take al
possi bl e steps to protect the interests of the Bank and to discharge
his duties with utnost integrity, honesty, devotion and diligence and
to do nothing which is unbeconmi ng of a Bank officer. Good conduct and
di scipline are inseparable fromthe functioning of every

of ficer/enpl oyee of the Bank. As was observed by this Court in

Di sciplinary Authority-cum Regional Manager v. Nikunja Bihari Patnaik
(1996 (9) SCC 69), it is no defence available to say that there was no
loss or profit resulted in case, when the officer/enpl oyee acted

wi t hout authority. The very discipline of an organization nore
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particularly a Bank is dependent upon each of its officers and officers
acting and operating within their allotted sphere. Acting beyond one’s
authority is by itself a breach of discipline and is a misconduct. The
charges agai nst the enployee were not casual in nature and were
serious. These aspects do not appear to have been kept in view by the
H gh Court.

It needs no enphasis that when a Court feels that the puni shnent

i s shockingly disproportionate, it nmust record reasons for conming to
such a conclusion. Mere expression that the punishnent is shockingly
di sproportionate woul d not nmeet the requirenment of |law. Even in respect
of adm nistrative orders Lord Denning MR in Breen v. Anal gamated
Engi neering Union (1971 (1) All E.R 1148) observed "The giving of
reasons is one of the fundanentals of good admi nistration". In

Al exander Machinery (Dudley) Ltd. v. Crabtree (1974 LCR 120) it was
observed: "Failure to give reasons amounts to denial of justice".
Reasons are live links between the mnd of the decision taker to the
controversy in question and the decision or conclusion arrived at".
Reasons substitute subjectivity by objectivity. The enphasis on
recording reasons is that if the decision reveals the "inscrutable face
of the sphinx", it can, by its silence, render it virtually inpossible
for the Courts to performtheir appellate function or exercise the
power of judicial review in adjudging the validity of the decision.
Right to reason is an indi spensable part of a sound judicial system
Anot her rationale i's that the affected party can know why the deci sion
has gone agai nst him/ One of the salutary requirenents of natura
justice is spelling out reasons for the order nade, in other words, a
speaki ng out. The "inscrutable face of a sphinx" is ordinarily

i ncongruous with a judicial or quasi-judicial perfornmance.

These aspects were highlighted in Chairman and Managi ng Director,
United Comercial Bank and thers v. P.C Kakkar (2003 (4) SCC 364).

In the case at hand, the H-gh Court’s judgnent is full of ifs and
buts. There is no definite finding recorded that the punishnent is
suffering fromany infirmty. " No basis has been indicated to direct
re-consi deration of the quantumof punishnent. It i's to be noted that
the respondent had miserably failed to prove bonafides. Though he took
the stand that he had informed the head office about the withdrawal, no
materi al was placed before any of the authorities to prove it. It is
to be noted that on the basis of material on record, it was concluded
that the withdrawal was on 6.5.1992 and not on 9.5.1992 as was clai nmed.
The respondent - enpl oyee has w t hdrawn a sum of Rs.20,000/- fromthe
account of bank with the State Bank of India on 6.5.1992 and had
wi thdrawn a further sum of Rs.5,000/- fromthe cash.

Above being the position the inmpugned judgnent of the H gh Court
cannot be maintained and the same is set aside. ([ The Wit Petition
filed by the respondent-enpl oyee, stands dism ssed.

The appeal is allowed. No costs.




