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ACT:

State Service-Formation of new State by intergration of
States -Effect-Enpl oyee under intergrating State continuing
in service of new State-Status-If can be ‘inferred from
description in orders of transfer and increnent of Pay-
Substantive appointnent to -a lower grade on guaranteed
enmol uments-1f amounts to reduction in rankConstitution of
India, Art. 3I1.

HEADNOTE:

The appellant was a District and Session judge in the State
of Bikaner and after its nmerger in the new State of
Raj ast han, on August 7, 1949, continued to servein the new
St ate. The covenant of intergration provided, inter alia,
that the conditions of such service were to be no Iless
advant ageous than those wunder which he was working on
Novenber 1, 1948. By a Gazette Notification the appell ant
was appointed as an ad hoc Civil and Additional ~ Sessions
j udge. After the reorganisation of the Services he was
substantively appointed as a Civil judge and placed in grade
C (Gvil judges and Munsiffs) and placed at No. 18 in the
list of juniors, but his old pay and enol unents remained as
guar ant eed. Before such appointnent he was, however,
described in certain orders of transfer and increnents of
pay as District and Sessions judge. The appellant “noved the
H gh Court under Art. 226 of the Constitution and contended
that he had been reduced in rank wi thout being afforded an

opportunity to show cause under Art. 311 of the
Constitution. The Hi gh Court held that the appoi nt nent nust
be treated as an ad hoc appointnent till it was regularised

under the Constitution. This was done by the Governnent
after the decision of the High Court and the appellant was
agai n appointed as a Cvil Judge
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Held, that it is well settled that when a State is by nerger
integrated to forma new State, all contracts of service
between the prior CGovernnent and its servants automatically
cane to an end and those who elect to serve in the new
State, or are taken in by it, serve on such terms and
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conditions as the new State may choose to inpose

The State of Madras v. K M Rajagopalan, [1955] 2 S.CR
541, relied on.

Virendra Singh & Ohers v. The State of Uttar Pradesh,
[1955] 1 S.C.R 415, referred to.

As the appellant’s postings in the new State previous to his
substantive appointnent were all transitional and tenporary
in character and the guarantee given by the covenant was
fulfilled, no question of reduction in rank arose so as to
attract Art- 311 O the Constitution

No inference of any deternination by the new Governnent to
appoi nt the appellant in his old post could follow from the
descriptions made in the orders of transfer and increnents
of pay as appoi ntnents are not nmade in that casual way.

JUDGVENT:
ClVIL APPFLLATE JURI'SDI CTI ON: CGivil Appeal No. 330 of 1956.
Appeal by special |eave fromthe Judgnment and decree dated
Septenber 5, 1955, of the Rajasthan Hgh Court in Wit
Petition No. 76 of 1954.
A V. Viswanatha Sastri-and Ratnaparkhi A. G, for the
appel | ant .
R Ganapat hy lyer, Ram Avtar Gupta and T. M Sen, for the
respondent.
1957. Novenber 28. The follow ng Judgnent of the Court was
del i vered by
BOSE J.-This appeal arises out of a wit petition for
mandanus under Art. 226 of the Constitution
The appellant was a District and Sessions Judge in the
fornmer Bikaner State. He was appointed on January 29, 1948,
in the grade of Rs. 500-40-700 and worked as such till Apri
7, 1949.
On that date a new State of Rajasthan was formed by the
integration of a nunmber of States (including the forner
State of Bikaner) by neans of a Covenant signed by the Hi gh
Contracting Parties.
Article XVI (1) of the Covenant ran thus:
" The United State hereby guarantees either the continuance
in service of the permanent nenbers of
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the public services of the forner Rajasthan State and of
each of the new Covenanting States on conditions which will
not be |less advantageous than those on which they were
serving on the 1st November 1948 or the paynent of
reasonabl e conpensation or retirenent on proportionate
pensi on. "
The integration necessarily involved a reorgani sation of the
various services in the several integrating States. ~On the
judicial side it was found that there were as nmany-as twenty
eight Courts of District and Sessions Judges in the
aggregate. In the integrated State it was proposed to  have
only fifteen. The reorganisation took tine and in the
interval certain interimarrangenents had to be made. These
arrangenents are set out in a Rajasthan Gazette Notification
dated May 25, 1950. We append the rel evant extracts:
" 4. In Appendix F...... have been indicated the provisiona
postings on an ad hoc basis of the posts specified in
Appendices Ato E
6. All the appointnments nmentioned in the di fferent
Appendi ces, attached to this Order, are provisional. The
enol uments of none of these officers appointed are being
affected and they wll continue to draw their existing
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salaries wuntil further orders. Al the appointnments are
without prejudice to the creation of a Judicial Service in
Rajasthan to be fornmed in accordance with the rules which
may be made therefor."

Appendi x F i s headed-

"Ad hoc postings of Judicial Oficers to Civil and Sessions
Courts.™

The appel | ant was appoi nted under this beading in Part 11 as
a Cvil and Additional Sessions Judge in the Jai pur
Di vi si on.

But before this Notification was nmade, namely, on Decenber
9, 1949, the appellant received the followi ng order fromthe
new Raj ast han Gover nnent :

" Shri Amar Singh, District and Sessions Judge, Churu, is
transferred to Ganganagar as District and Sessions Judge,
Ganganagar . "

129
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Anmong ot her contentions, the appellant relies on this as an
election by the new Governnent to continue 'him in his
original —post-and contends that it could not I|ater change
its mind and nake his service provisional as it purported to
do in the notification just cited.

Two nonths after the notification, nanmely on July 31, 1950,
the appel lant’s /i ncrement becane due and Gover nirent
sanctioned it in the follow ng terns:

" Sanction is accorded to the grant of a stipulated
increment of Rs. 40 p.m in the scale of Rs. 500-40-700 to
Shri Rajvi Amarsingh, District and Sessions Judge in Bikaner
Division, wth effect fromthe 23rd March, ~ 1950, thereby
raising his salary fromRs. 540 to Rs. 580 p.m"

Whien the final re-organisation was brought into force and
the twenty eight Courts of District~ and  Sessions ' Judges
reduced to fifteen, the appellant was posted as Civil and
Addi tional Sessions Judge on _an ad hoc basis on My 25,
1950.

On Septenber 11, 1950, the appel llant nade a representation
to the Government of Rajasthan against his posting of My
25, 1950, as an ad, hoc Civil and Additional Sessions Judge.
He says in his wit petition to the H gh Court that

" he was given to understand that these ad hoc postings were
wi thout prejudice to the clains of the Government servants
for a suitable position in the integrated set ~up on

permanent basis." This allegation was adnmitted by the
opposite party.
Later, he was appointed substantively as Cvil Judge on

April 23, 1951. He was placed in Goup C (Cvil Judges and
Munsiffs) and placed at No. 18 in the list of junior posts.
H's pay and enolunents were as before and he retained the
sanme grading, nanely Rs. 500-40-700. Hs earned increnents
were not affected and, except for the change in nane, his
condi tions of service were not worse than when he was in the
service of the Bikaner State. W were given the last two

facts by his counsel. They do not appear in the paper book
Al that is to be found there are
1017

references to these orders but the orders thenselves have
not been incl uded.

Being aggrieved by this, the appellant filed the wit
petition out of which this appeal arises on April 3, 1954.
His contention was that under the guarantee given by ’the
United State of Rajasthan, and also otherwise, he was
entitled to be posted as a District and Sessions Judge in
the new set up and that the posting of April 23, 1951

reduced himin rank. As that was done wi thout affording him
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an opportunity to show cause, Art. 311 of the Constitution
was vi ol at ed.

The High Court held that the posting of April 23, 1951

which purports to appoint the appellant substantively as a
Cvil Judge, is wong and that it nust be treated as an ad
hoc appointment till proper appointments are made to the
Judi cial Service of Rajasthan according to the Constitution
of India.

The Ilearned Judges held that as there had been a clear
declaration that a new Judicial Service was to be created in
Raj asthan and that the existing officers from the various
covenanting States were not to be taken into it as a matter
of course, it followed that all appointnments to it would be
by way of fresh recruitment, and, as the Constitution of
India was in force at that date, these recruitnents nust
conform to its provisions. It was admitted before the
| ear ned Judges that —after +the Constitution only t he
Raj pr amukh had power to nmake rules regulating the
recruitnment and conditions of service of those appointed to
public services and posts in connection with the affairs of
the State until provision in that behalf is nade by an Act
of the Legislature, and it was also adnitted that the State
Public Service Conm ssion must be consulted. As this was
not done, the | earned Judges directed as foll ows:

" The petition is allowed, the postings made by notification
dated the 23rd April, 1951, including that of the petitioner
as Civil Judge, are declared to be onan ad hoc basis, and a
direction is made to the CGovernment to provide a nachinery
according to the
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provi sions of the Constitution for the first recruitnent to
the Rajasthan Judicial Service."

The judgnment was delivered on Septenmber 5, 1955, ‘and the
appel | ant t hereupon canme here and was granted special ' |eave
to appeal on April 16, 1956.

In the meanwhile, according to the facts set out 'in the
respondent’s statenent of the case, the Rajasthan Governnent
conplied wth the orders of the Hi.gh Court, reframed /'their
rules and nmade fresh appointnents . in accordance with’  them

These were duly published in the Rajasthan Gazette and the
appellant was finally selected to the Rajasthan Judicial
Service. He was appointed a Civil Judge.

The Appellant’s contention is that the order of April 23,
1951, reduced himin rank and as he was not afforded  an
opportunity of showi ng cause, Art. 311 of the Constitution
was violated. |If this contention is sound, it will  follow
that the fresh appointnent as Civil Judge after the High
Court’s order will also be bad for the sane reasons.

Now it is well established that when one State is absorbed
in another, whether by accession, conquest, nerger or
integration, all contracts of service between the prior
CGovernment and its servants automatically termnate and
thereafter those who elect to serve in the new State, and
are taken on by it, serve on such terns and conditions  as
the new State may choose to inpose. This is nothing nore

(though on a nore exalted scale), than an application of the
principle that underlies the | aw of Master and Servant when
there is a change of nasters. So far as this Court is
concerned, the lawis settled by the decision in The, State
of Madras v. K M Rajagopalan (1), which follows the
decisions of the Privy Council and the House of Lords in
Reilly v. The King (2), and Nokes v. Doncaster Amal ganmated
Collieries Ltd. (3). The distinction between rights to
property and contractual rights when there is a change of
sovereignty was pointed out in Virendra Singh & others v.
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The State of

Uttar Pradesh (4).

(1) [1955] 2 S.C.R 541, 562.

(2) (1934) A.C 176.

(3) (1940) A C. 1014.

(4) [1955] 1 S.C. R 415, 427.
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The appellant founds on Art. XVI(1) of the Covenant. It
was contended that he cannot rely on this because he was not
a party to it but we need not decide this because, even if
this be assunmed to be the |l aw of the new State settling the
conditions of service of those who continue in service, al
that it says is that the conditions of their service wll
not be |less advantageous than those on which they were
serving on Novenber 1, 1948. W have shown above that this
condition is fulfilled.

But that apart, ~Article XVI(1) indicates that the old
contracts termnate just as they did in The State O Madras
v. K 'M 'Rajagopalan (1). In the first place, there were
three optiions:

(1) continuance in service,

(2) payment of reasonable conpensation, and

(3) retirement on proportionate pension

That shows that the old contracts term nated and that those
who continued in/ service did so on the basis of fresh
contracts, the conditions of which had yet to be determ ned.
The only guarantee (assum ng that the appellant can avai
hinmself of it) was that the new conditions were not to be
| ess advantageous ‘than those on which the appellant was
serving on Novenber 1, 1948. < There was no -guarantee that
they woul d be the sane or better.

This was enphasised in the Rajasthan Gazette Extraordi nary
dated June 4, 1949. It first referred to the broad outlines
of the progranme of integration that had already been
publ i shed and then outlined the procedure and principles to
be observed in carrying it out. Paragraph 6 is as foll ows:
"After final orders have been passed by the Governnment on
the Departnental re-organisation schenmes and cadres and
strength for different kinds of ‘establishnments in each
departrent are fixed, the heads of departnents will ~prepare
gradation lists according to prescribed rules and put _up
proposals for fixation of each individual Governnent servant
in the posts on pernmanent, officiating or deputation basis.
(1) [1955] 2 S.C R 541, 562.
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They will al so determine the revised rates of pay admi ssible
to each, Gazetted and non-CGazetted officer under the new
scal es etc."”

and then paragraph 15-

“ It is not the intention of Governnent to throw any
Covernment servant out of enploy as far as .practicable. |If
necessary, services of efficient and deserving staff will be
retained tenmporarily on supernunerary basis in the prospect
of finding work for themin connection with new devel opnent
schenes. "

The order of Decenber 9, 1949, on which the appellant relies,
transferring him as District and Sessions Judge to the
District Court at Ganganagar, nust be read subject to the
above and, if Article XVI(1l) of the Covenant applies, then
subject to that as well. An order of transfer cannot be
equated to an order of appointnent; and in any case, the new
cadres had not been established and the new Courts under the
proposed schene of re-organi sation had not been constituted,
so, anything done at that stage could only have been part
and parcel of the tenporary transitional arrangenent s
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pending the final settlement by the new State of the schenes
and conditions of service.
The next set of orders published in the Gazette of May 25,
1950, brings this out clearly. W have already set out its
terms.
The orders of March 25, 1950, and July 31, 1950, sancti oning
the increment do not help the appellant. He is described
there as
“ Shri Rajvi Amarsingh, District and Sessions Judge in
Bi kaner Division."
This is merely descriptive as the endorsement on the letter
indicates. It runs-
" Copy forwarded to-
(1) Shri  Amarsingh, Civil and Addl. Sessi ons Judge,
Jhunj hunu. "
No determination to post the appellant permanently in a
particular cadre -and post can be spelled out of these
accidental descriptions in orders dealing with a different
matter. Postings to a cadre and engagenents of service are
not made inthis incidental way.
1021
The substantive appointnent gazetted on April 23, 1951
after the new cadresand Courts had been fixed, was struck
down by the Hi gh Court, and the CGovernnent of Rajasthan was
directed to treat that as an ad hoc appoi ntnent. Accor di ng
to the respondent in its statenent of the case, the matter
was regularised after the High Court’s decision and the
appel | ant was again appointed a Civil Judge. 'If that is so,
then this rmust be regarded as his first substantive
appoi ntnent in the new State. ~But whether this is his first
substanti ve appoi ntnent -after the integration, or the one of
April 23, 1951, no question of reduction in rank can arise
and so Art. 311 is not attracted. All his previous postings
in the new State were purely transitional and tenporary; and
so far as Art. XVI(1) of the Covenant is concerned, its
guar antee has been fulfill ed.
The appeal is dismssed with costs.

Appeal dism ssed




