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1. During the hearing of these petitions it was submtted by
| earned Solicitor General that in view of the mandate of Article
145(3) of the Constitution of India, 1950 (in short the
"Constitution’) and  Oder 35 of Supreme Court Rules, 1966 (in
short the 'Rules’), these cases should be heard by a Bench of

at least five Hon' ble Judges. It was subnmitted that not only
petitions rai se substantial questions of |aw but also
interpretation of the Constitution is involved.

2. Learned counsel for the petitioners on the other hand
submitted that in the counter affidavit filed by the Union of
India it has been specifically stated that, according to it, there
was no question of [aw much | ess of substantial nature

i nvol ved and the issues raised are covered by various
decisions of this Court, nore particularly, lndra Sawhney v.
Union of India and Os. (1992 Supp. (3) SCC 217). 1f that be
so, |l earned counsel for the petitioners submtted, there is no
substance in the present stand of |earned Solicitor Genera
that substantial questions of |aw are involved. According to
him the cases can be deci ded on the pl eadings nade and the
acceptability of stands.

3. M. K  Parasaran and M. Ram Jet hmal ani, | ear ned

Seni or counsel for one of the respondents, submtted that they
support the stand of learned Solicitor General that the natter
shoul d be heard by a Bench of at |east five Hon' bl e Judges.
They, however, stated that the stand taken in the counter
affidavit cannot be determ native. The interpretation of the
provi sions of the Constitution and/or the Central Educationa
Institutions (Reservation in Adm ssion) Act, 2006 (in short the
"Act’) fall for interpretation in these cases.

4. Learned counsel for the petitioners, however, stated
that the conplex issues relating to the scope and anb|t of
Article 15(5) of the Constitution and the validity of 93rd
Constitution Amendment Act, 2005 are involved. It is pointed

out that behind the so called anxiety which is nothing but a
fagade, to provide better educational facilities for socially and
educational ly backward cl asses, the objective is to play a
political game and what is comonly accepted as "Vote
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politics". The objective is not so nuch for social enpowernent
as creating a vote bank. |In the nane of social enpowernent,
what is intended to be done is to create a caste divide which
shal | have catastrophic inplications. The object is not socia
enpower nent and/or to extend help to the deprived. If that

was really so, the stress should have been on social and
econom ¢ backwardness. |f any class needs protection, it is
the socially and economically backward cl ass of people. It is
al so pointed out that the framers of the Constitution had

i ndi cated a specific period for reservation. They had felt that
the period is good enough to take care of any injustice they
may have been hypothetically nmeted out to socially and
educationally backward castes. But with oblique notives the
period is being extended. It is submtted that the same cannot
be the objective of the Constitution. It has also been
submitted that there is no-scope for reservation in higher
education and the Act enpowers reservation in educationa
institutions inparting higher education and that itself is
unconstitutional. Further, the basic data for identifying the
"backwar d classes" has not yet been placed before this Court
though at the threshold the i nadequacy and non-availability of
such data was highlighted by this Court. It is submtted that
this Court in Jagdi sh-Negi, President, Utarakhand Jan

Morcha and Anr. V. State of U P. and Anr. (1997 (7) SCC 203)
held that the State cannot be bound in perpetuity to treat

sone classes of citizens for all tine as socially and
educational ly backward cl asses of citizens. In these
circunstances, it is'submitted that the wit petitions should
be di sposed of on the material as existing presently.

5. We shall first deal with the effect of the counter affidavit
filed by the Union of India. In Sanjeev Coke Manufacturing

Conpany v. Ms Bharat Coking Coal Ltd: And Anr. (1983 (1)

SCC 147) it was inter-alia held as foll ows:

"25. Shri Ashoke Sen drew pointed attention to
the earlier affidavits filed on behalf of Bharat
Coking Coal Limted and conmented severely

on the alleged contradictory reasons given
therein for the exclusion of certain coke oven
pl ants fromthe Coking Coal M nes
(Nationalisation) Act. But, in the ultimte
analysis, we are not really to concern ourselves
with the holl owness or the self-condemmatory
nature of the statenents made in the affidavits
filed by the respondents to justify and sustain
the legislation. The deponents of the affidavits
filed into court may speak for the parties on
whose behal f they swear to the statenents.

They do not speak for the Parlianent. No one
may speak for the Parlianment and Parlianent

is never before the court. After Parlianent has
said what it intends to say, only the court may
say what the Parlianent neant to say, None

el se. Once a statute | eaves Parlianent House
the Court is the only authentic voice which

may echo (interpret) the Parlianent. Thus the
court will do with reference to the | anguage of
the statute and other perm ssible aids. The
executive Governnment may place before the

court their understandi ng of what Parlianment

has said or intended to say or what they think
was Parlianment’s object and all the facts and
circunstances which in their viewled to the

| egi sl ati on. When they do so, they do not speak
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for Parliament. No Act of Parlianent may be
struck down because of the understanding or

m s-under st andi ng of parlianmentary intention
by the executive CGovernnent or because their
(the Government’s) spokesnen do not bring

out relevant circunstances but indulge in
enpty and sel f-defeating affidavits. They do
not and they cannot bind Parlianent. Validity
of legislation is not to be judged nmerely by
affidavits filed on behalf of the State, but by al
the rel evant circunstances which the Court

may ultimately find and nore especially by
what may be gathered fromwhat the

| egi sl ature has itself said. W have nentioned
the facts as found by us and we do not think
that there has been any infringement of the

ri ght guaranteed by Article 14."

6. To quote Justice Holnmes: The life of |aw has not been

| ogic; it has been experience. The felt necessities of law, the
preval ent -noral and political theories, intuitions of public
policy, avowed and unconsci ous, even the prejudices which
Judges share with their followen have had a good dear nore

to do than the syllogismin determ ning the rules by which the
nmen shoul d be governed.

7. Untranmel ed by the effect of ‘Article 145(3) and Order 35
of the Rules, considering considerable inportance of the
i ssues involved and its likely inmpact in the social life of the

country as a whole and the conplexities of the questions, it is
appropriate that the matter should be heard by a |arger
Bench. The pivotal challenges in the wit petitions are as
fol | ows:

(1) Challenge to the Constitution 93rd Amendment Act,

2005 by which Article 15(5) has been inserted in Part |11

of the Constitution.

(2) Challenge to the policy of reservation as a form of

"af firmative action".

(3) Challenge to the "caste based" reservation or the
"caste based" affirmative action

(4) Challenge to the Act.

8. The basic i ssues which need to be considered by the
| arger Bench, are as foll ows:

93rd Constitution Amendment Act, 2005

(1) Whether the 93rd Constitution Anendnent ‘Act, 2005

and Article 15(5) are unconstitutional as being violative of
the basic structure of the Constitution?

(2) If the Anmendnent is valid, howis it to be interpreted
and i npl enent ed?

(3) Wether the 93rd Anendnent insofar as it enpowers
the government to make special provisions by way of
reservations in educational institutions (including private
educational institutions) is violative of the basic structure
of the Constitution?

(4) Wether the 93rd Anendnent confers on the State an
unbridl ed power to nmake special provisions for "socially
and educational |y backward cl asses”, w thout indicating
the circumnmstances when such provi sion may be made,

and wi thout inmposing any limt either on the contents or
duration of such special provisions and is, therefore,
whol Iy destructive of the right of equality of the citizens
and thereby violative of basic structure?

(5) Whether depriving the protection of Art. 19(1)(g) to
non-mnority institutions (while excluding mnority




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of

6

institutions fromArt. 15(5)), after the decision in P. A

I nandar v. State of Maharashtra (2005 (6) SCC 537)

which held that non-minority institutions enjoyed a
simlar protection, upsets the delicate bal ance of the
Constitution, and is inconsistent inter-alia with the
principles of secularismand thereby is violative of the
basi c structure?

Scope of Articles 15(4) and 15(5)

(1) What is the true anbit and scope of Articles 15(4) and
15(5) of the Constitution?

(2) If Article 15(5) is valid, what is its true scope and anbit?
(3) What is the nmeaning of the term "special provisions”
in Articles 15(4) and 15(5) of the Constitution? Does it

i nclude 'quotas’ by reservation of seats especially in

hi gher educational institutions and professional and
techni cal education (particularly those of national stature
or importance and in courses categorized as speciality or
super speciality). Is it a permssible nmeasure of
advancenent of socially and educationally backward

cl asses?

(4) If the answers to above questions are in the
affirmative, then what are the necessary ingredients of
any "Affirmative Action" programre of the State

i ncluding the "nature and extent"” of the benefits

proposed and the limtations thereon, in order to bal ance
the rights between Articles, 14, 15, 29(2) and its "facet"
in Articles 15(4) and 15(5)?

(5) Wether a rational policy of affirmative action that
woul d ensure inparting free and conpul sory educati on
tothe illiterate sections anong all the citizens including
t he backward cl asses, is absent and if so, whether
affirmative action in favour of SEBCs is discrimnatory
and unconstitutional ?

(6) What is the neaning of the words "for the

advancenent of any socially and educationally backward

cl asses of citizens" in Articles 15(4) and 15(5)? Wat is
the yardstick for nmeasuring educational backwardness in
Clauses (4) and (5) of Article 15?

(7) Whether substitution of the expression "socially and
educational | y backward cl asses of citizen" by “"socially
and econom cal ly backward cl asses” would result in
fulfilling constitutional intentions and objectives?

Scope of Judicial Review

(1) Having regard to the fact that special provision by way
of reservation in Central Educational Institutions has
been nade by | aw enacted by Parlianment and the

enabl i ng provision of Article 15(5) vesting the power in
the State to nake such provision by law, is the scope of
judicial reviewrestricted or not?

(2) What are the paranmeters and limts of judicia
review of a |law enacted by the Parliament providing for
reservation in pursuance of the nandate of Articles 15(4)
and 15(5), having regard, inter-alia to the order of
reference to the Constitution Bench on Subranmani an

Swany (Dr.) vs. Director, CBI & Ors. (2005) 2 SCC 317)?
Listing of Socially and Educationally Backward C asses

in terms of units of caste/communities

(1) Whether reservations based solely or principally upon
the basis of caste are inpermssible under Article 15?

(2) Whether a reservation that relies significantly on
"caste" to identify its beneficiaries is inherently divisive
and inconpatible with the Unity and integrity of the

Nati on?

(3) If the answer to Questions (1) and (2) above is in the
affirmative, then how, in what way and on what basis are
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the beneficiaries of "special provisions" to be identified,
sel ected, included or excluded?

(4) Does the Union of India s nethod, nmanner and extent

of identifying and conpensating beneficiaries of ’'specia
provi sions’ perpetuate caste and backwar dness?

(5) Whether "caste based" reservations are a permssible
formof affirmative action under Article 15?7 If the answer
to the question above is in the affirnmative, then what are
the pernmissible criteria for the identification of the "class
to whom the benefits under an affirmative action

programme are to be extended under Article 157

(6) Whether the reservation policy of the State which

| acks a Continuous Revi ew Mechanismis violative of
Articles 14, 15, 21 and 29(2)?

(7) Wether, after the judgnent in Indra Sawhney’s case
(supra), the classification of backward classes on the
basi s of caste for the purposes of Article 16(4) would
equal ly apply to Articles 15(4) and Article 15(5) of the
Constitution?

Whet her 27% reservation in Socially Educationa
Backward Cl asses/ O her Backward C asses is justified
(1) Whether the Act insofar as it nandates reservation of
27%in all educational institutions (including private
aided institutions) irrespective of and unrelated to the
"conpel i ng need" of the State and without any limt of
time and wi thout any computable data for identification
of persons as OBCs, is violative of Articles 14,15, 21A
and 29(2) of the Constitution?

(2) Special provision by way of reservation of 27%for
OBCs in Central Educational Institutions being wthin

the percentage authorized by Indra Sawhney's case

(supra) and it having been ensured that there wll be

i ncrease of seats so as not to dimnish the nunber of
seats avail able for non reserved category, could such
provi sion be held to be unconstitutional?

(3) VWet her the Central Educational Institutions
(Reservation in Adm ssion) Act, 2006 (Act No.5 of 2007) is
violative of Articles 14, 15(1), 19, 21 and 29(2) of the
Constitution?

Soci al | y Advanced Persons/ Sections or creany layer of
SEBC/ OBC

(1) Wuld at all the concept of "creamny layer" propounded
in the context of public enploynent in Indra Sawhney’s
case (supra) be applicable to special provision by way of
reservation for education provided for by l.aw made by the
St at e?

(2) Vet her in bal ancing formal equality vis-‘-vis
defacto equality under Article 14 and Article 15(5)
"“creany |layer" should or should not be excluded?

(3) Whether the concept of Socially Advanced

Per sons/ Sections or creany |ayer of SEBC
castes/communities fornmulated in the I ndra Sawhney’s
case (supra) for the purpose of exclusion fromreservation
of appoi ntnments or posts under Article 16(4) is applicable
inrelation to reservation in education including higher
education and admi ssion to seats in educationa
institutions under Article 15(4) and Article 15(5)?
(4) Whether the provisions of the Act insofar as it does
not exclude or make provision for the identification and
exclusion of the "creany |ayer” fromthe beneficiaries of
reservation fall foul of Articles 15 and 29(2)~?

Constitutionality/Validity of the 2006 Act

(1) Whiether the reasons given by the Union and the data
furnished by it in order to justify and sustain Act No. 5 of
2007 satisfies the requirements of a valid exercise of
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affirmative action as laid down in various judgnments (e.g.

M Nagaraj and Ors. v. Union of India and Os. (2006 (8)

SCC 212) and can provide a valid basis for reservation of
the kind sought to be attained by the inpugned Act?

(2) VWhet her the Act is in violation of Article 26 of the
Uni versal Decl aration of Human Ri ghts whi ch postul ates

that technical and professional education shall be nade
general | y avail abl e and hi gher education shall be equally
accessible to all on the basis of nerit?

9. It is needless to say that the |larger Bench hearing the
matter can consider further issues or questions involved.

10. Let records be placed before the Hon' ble Chief Justice of
India for appropriate orders.




