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ACT:

Territory of India-Pondicherry, if part  of
I ndi a- Question referred to Uni on CGover nient - Answer
of Uni on Governnent, if binding on Court-Orders of
authorities in Pondi cher ry- Appeal and Wit
Petition, if mai ntai nable in Suprenme Court-
Constitution of India, Arts. 1 (3), 32 and 136.

HEADNOTE:

The Suprene Court referred two questions to
the Union Governnent viz (i) whether. Pondi cherry
was conmprised wthin the territory of India, and
(ii) if not, what was the extent of the
jurisdiction exercised by the Union Government and
the French Governnent over the territory. The
answers given were that (i) Pondicherry was not
conprised within the territory of India and (ii)
the Union Government exercised full jurisdiction
over Pondi cherry and the French CGovernnent did not
exercise any de facto jurisdiction over it. There
was a treaty of cession between France and India
in respect of Pondicherry but it had not been
ratified as required by the French and Indian
| aws. The appellant contended that the answer of
the Union CGovernment to the second question
established that Pondicherry was part of the
territory of India and that the Court was not
bound by the answer to the first question
N

Hel d, that Pondicherry was not conprised
within the territory of India as specified in Art.
1(3) of the Constitution. The answer of the Union
Government on this question was binding on the
Court. There was no conflict between the answers
to t he t wo guesti ons. Though conpl ete
adnmi ni strative control over Pondicherry had been
transferred to the Government of India it could
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not be equated to a transfer of territory. Unless
there was ratification of the Treaty there could
legally be no transfer of territory. Accordingly,
no appeal could be entertained by the Court under
Art. 136 of the Constitution against the decisions
of the authorities in Pondicherry.
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Duf f Devel opnent Conpany v. Governnent of
Kel antan 1924 A C. 797, Governnment of the
Republic of Spain v. Arantzazu Mendi. (1939) A C
256 and Fagernes 1927 Probate 311, appli ed.

Jolley v. Minka 49 C.L.R 242 and Efrost v.
Sl evenson, 58 C. L.R 528, distinguished.

Per Gaj endragadkar, \Wanchoo and Ayyangar,
JJ.-Having regard to the nature of the relief
sought no wit under Art. 32 of the Constitution
could be issued tothe authorities in Pondicherry.

Per Sarkar ~and Das Cupta, JJ-The Supremne
Court could Jissue a wit under Art. 32 to the
quasi - Judi cial authorities in Pondicherry. Article
32 was a fundanental rightand the right to obtain
awit was equally a fundanental right. If the
Constitution gave toa party a fundanental right
toa wit the Court could not refuse that right.
The consideration /that the wit issued nay not be
enforced in Pondicherry could not be allowed to
defeat the provisions of the Constitution. Such a
consideration is relevant only in the case  of
di scretionary orders.

K. K Kochunni v. The State of Mdras, [1959]
Supp. 2 S.C.R 316, In.re International Pulp and
Paper Co. Ltd., (1876) 3 Ch D.594, Reg v. Fox, 8
E. & B. 939, R v. Cassel, (1916) |- K B. 595 and
In re Banwarilal Roy, 48, C.WN. 755, referred to.

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION: - Civil Appea
Nos. 42 and 43 of 1961.

Appeal s by special |leave fromthe judgnents
and orders dated Septenber 7, 1960 of the Chief
Conmi ssi oner, Pondicherry in Appeals Nos. 56 and
57 of 1960.

W TH
Petitions Nos. 297 and 298 of 1960.

Petitions under Art. 32 of the Constitution
of India for enforcenent of Fundanental Rights.

A. V. Viswanatha Sastri R K Garg, MK
Ramamurthy, S.C. Agrawal and D. P. Singh, for the
appel l ants/petitioners (In both the appeals and
the petitions.)

C. K Daphtary, Solicitor-Ceneral of India,
B. Sen, B. R L. lyengar and T. M Sen, for the
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respondent No. 1 (in both the appeals) and
respondents Nos. 1 and 2 (in both the petitions).

A S R Chari, K R Choudhri and R
Mahal i ngier, for respondent No. 2 (in both the
appeal s) .

R Gopal akri shnan, for respondent No. 3 (in
both the petitions).

1961. Decenber, 8. -The Judgnent of
Gaj endr agadkar, Wanchoo and Ayyangar, JJ., was
delivered by Ayyangar, J. The judgnent of Sarkar
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and Das Gupta, JJ., was delivered by Sarkar, J.

AYYANGAR, J.-The two Civil Appeals are by
special leave of this Court and the two Wit
Petitions have been filed by the respective
appel l ants seeking the same relief as in the
appeal s, the relief sought being the setting aside
of orders passed by the Chief Conm ssioner of
Pondi cherry as the State Transport appellate
authority (under the Mdtor Vehicles Act). A
these four have been heard together because of a
conmon point raised regarding the jurisdiction of
this Court to entertain the appeals and the
petitions.

It is manifest that the prelinmnary point
about the jurisdictionof this Court should have
first to be considered before dealing with the
nerits of the contentions raised in the appeals
and petitions. It might be convenient to state a
few facts to-appreciate the context in which the
guesti ons debated before us arise and the point
concerned-in the order now passed.

Si varama Reddi ar the appellant in Gvi
Appeal 43 of 1961 and the petitioner in Wit
Petition 298 of 1960, isa citizen of India and is
engaged in the business of notor transport. By a
notification dated Decenber 27, 1958 in the
Oficial Gazette of Pondi cherry the State
Transport Commi ssion of Pondi cherry i nvited
applications for the grant of ~stage carriage
permts to be submtted before February 27, 1959,
including the route from Pondicherry to Karaikal,
the latter being another

984
former French possession. |In response to this
notification, Sivarama Reddiar as well as one

Copal Pillai who is the second respondent to the
appeal and the second respondent in the Wit
Petition were two of the 19 persons who nmade
applications for the grant of this permt to them
Before the State Transport Conmi ssion dealt with
these applications, the Government of India in the
exercise of its powers wunder s. 4 of the Foreign
Jurisdiction Act, 1947 published a notification in
the Oficial Gazette of Pondicherry extending the
provi sions of the Indian Mdtor Vehicles Act, 1939
as in force in Delhi to Pondicherry with effect
fromJune 19, 1959. Rules 3(4) and 4 of this order
promul gated under the Foreign Jurisdiction Act
provi ded:

"3(4). Any Court, tribunal or authority
required or enpowered to enforce the said Act
in Pondicherry may for the purpose of
facilitating its application in relation to
Pondi cherry construe the said Act with such
alteration not affecting the substance as may
be necessary or proper wth respect to the
matter before the Court, tribunal or
authority as the case may be."

Rule 4 effected a repeal of existing laws in these
termns:

"Repeal of existing laws:-All laws in
force in Pondicherry imediately before the
conmencenent of the Order which correspond to
the Act and the rules, notifications and
"Orders applied to Pondicherry by this order
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shall, except in so far as such laws relate

to the levy of any fee, cease to have effect

save as respects things done or omtted to be

done before such conmencenent.”
On July 21, 1959, the Chief Conm ssioner of
Pondi cherry, in exercise of the powers conferred
on him by s. 44 of the Mdtor Vehicles Act, 1939
constituted a State Transport Aut hority for
Pondi cherry The
985
State Transport Aut hority, Pondi cherry t hus
created, issued a notification on August 1, 1959
by which it required persons who had applied for
Stage Carriage permts in response to t he
notification dated Decenber 27, 1958 to furnish
particulars with regard to a nunber of mtters
whi ch were relevant for~ being considered for the
grant of ‘a Stage Carriage permt under the Mtor
Vehicl es Act. Bot'h the appel | ant - petitioner
Si varama ' Reddi ar as well ~as inter alia the
respondent. Gopal Pillai furnished ‘the required
particulars. The Particulars supplied by the
parties were checked-and verified by designated
authorities and thereafter the State " Transport
Authority by an order on April 30, 1960 directed
the grant of the permt to the -appellant-
petitioner Sivarama Reddiar rejecting the clains
of all others including the respondent GCopala
Pillai. Though the Mdtor Vehicles Act which had
been extended to Pondicherry ~included s. 64,
wher eby persons aggrieved by an order of a State
Transport Authority could file appeals against
such order, no appellate authority had been
constituted by the Chief Conmi ssioner. This
situation was renedied by a notification by the
Chi ef Comm ssioner dated May 4, 1960 whereby he
constituted hinmself under s. 68 of the Act as the
appel l ate authority for the purpose of exercising
jurisdiction under s. 64 thereof. Several of the
aggrieved operators i ncl udi ng CGopal a Pilla
preferred appeals to the Chief Comm ssioner. By an
order dated Sept enber 5, 1960 the Chi ef
Conmi ssi oner, Pondicherry allowed the appeal of
the respondent Gopala Pillai, set aside the order
of the State Transport Authority granting the
permit to the appellant Sivarana Reddiar and
directed that the permt for the route Pondicherry
to Karai kal be issued in favour of the respondent
CGopala Pillai. Wit Petition 293 of 1960 has been
filed to secure the setting aside of this order of
the Chief Conmi ssioner on the ground that the
order violates the fundanental rights guaranteed
to the petitioner by
986
Part 11l of the Constitution and Civil Appeal No.
43 of 1961 is directed to obtain the sanme relief.
It is not necessary at this stage to set out the
facts of the other appeal and petition by Masthan
Sahi b, because except that the route is different
and so, are the grounds on which the order of the
Chi ef Conmi ssioner is sought to be inpugned, the
ot her mat eri al facts rel evant for t he
consi deration of the prelimnary point to which we
adverted are exactly the sane.

The prelimnary objection that is raised to
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the entertainnent of the appeal is shortly as
fol |l ows:

Art. 136 (1) of the Constitution under which
the appel l ant has obtai ned special |eave reads:

"136 (1). Notwithstanding anything in this

Chapter, the Supreme Court may, in its

di scretion, grant special I|eave to appea

from any judgment, decree, determnation

sentence or order in any cause or matter

passed or made by any court or tribunal in

the territory of India."
In order, therefore, that this Court mght have
jurisdiction to entertain the appeal it is a
prerequisite that the Court or tribunal from whose
judgrment or order the —appeal is preferred should
be one in the territory of India. It is urged on
behal f of the respondent that- Pondicherry is not
part of the territory of I'ndia, with the
consequence that the Chief Conmi ssioner whose
order is inpugned in the appeal is not "a Court or
tribunal in the territory of India." The question
t hus rai sed is of gr eat politi cal and
constitutional significance and it is not disputed
that if this area ‘were not part of the territory
of India, this Court would have no jurisdiction in
the absence of any |egislation by Parlianent under
Art. 138 (1), and the Gvil Appeal would have to
be di smi ssed as i nconpetent.

It was conmmon ground that ~this was the
position in regard to the maintainability of the
appea
987
but inregard to the Wit Petition M. Vishwanat ha
Shastri-| earned Counsel for the petitioner-sought
to sustain its nmaintainability on slightly
di fferent grounds. He invited our attention to the
terms of Art. 12 of the Constitution which reads:

“In this Part, unless the context otherw se

requires, "the State" includes the CGovernnent

and Parlianment of India and the  Government
and the Legislature of each of the States and
all local or other authorities wthin the
territory of India or wunder the control of
the Government of India."
Learned Counsel pointed out that for the purpose
of the exercise of this Court’s powers under Art.
32 of the Constitution for the enforcement of the
fundanmental rights its jurisdiction was not
limted to the authorities functioning within the
territory of India but that it extended also to
the giving of directions and the issuing of orders
to authorities functioning even outside the
territory of India, provided that such authorities
were subject to the control of the Government of
India. This subm ssion appears to us well-founded
and that the powers of this Court under Art. 32 of
the Constitution are not circunscribed by any
territorial limtation. It extends not nerely over
every authority wthin the territory of India but
al so those functioning outside provided that such
authorities are under the control of t he
Gover nnent of India.

The power conferred on this Court by Part |11
of the Constitution has, however, to be read in
conjunction with Art. 142 of the Constitution
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whi ch reads:
"142 (1) The Supreme Court in the exercise of
the jurisdiction my pass such decree or
makes such order as is necessary for doing
conplete justice in any cause or matter
pendi ng before it, and any decree so passed
or order so nmade shall be enforceable
t hroughout the territory
988
of India in such manner as nay be prescribed
by or under any |aw made by Parliament and
until provision in that behalf is so made, in
such manner as the President may by order
prescri be.
(2) Subject to the provisions of any |aw nmade
in this behalf by Parlianment, the Suprene
Court shall, ~as respects ~the whole of the
territory of India, have all and every power
to nake any order for the purpose of securing
the ‘attendance of any -person, the discovery
or production of _any docunments, or the
investigation or punishnent of any contenpt
of itself."
It would be seen that ~Art. 142 brings in a
limtation as regards  the territory which the
orders or directions of this Court  could be
enforced. It is manifest that there is-an anomaly
or a discordance between the powers of this Court
under Art. 32 read with Art. 12 and = the
executability or enforceability of the _orders
under Art. 142. It is possible that this has
apparently arisen because the |ast words of Art.
12 extending the jurisdiction of this Court to
authorities "under the control of the Governnent
of India" were added at a late stage of the
constitution making while Arts. 142 and 144, the
| atter reading:

"Al'l authorities, civil and judicial, in
the territory of India shall act in aid of
the Supreme Court".

were taken, in whole or in part, froms. 210 of
the Government of India Act, 1935 and that no
necessary changes were made in Art. 142 to bring
it into line with Art. 12 as it finally energed
and the powers of this Court under Art. 32. But
this however offers us no solution to the question
which is whether, in view of the Ilinmtation
i nposed by Art. 142 on the area within which alone
the directions or orders of this Court could be
directly

989

enforced, the Court could issue a wit in the
nature of certiorari or other appropriate wit or
direction to quash a quasi-judicial order passed
by an authority outside the territory of India,
though such authority is under the control of the
CGovernment of India. If the order of the authority
under the control of the Government of |ndia but
functioning outside the territory of India was of
an executive or admnistrative nature, relief
could be afforded to a petitioner under Art. 32 by
passing suitable orders against the Governnent of
India directing them to give effect to the
decision of this Court by the exercise of their
powers of control over the authority outside the
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territory of India. Such an order could be
enforceable by virtue of Art. 144, as also Art.
142. But in a case where the order of the outside
authority is of a quasi-judicial nature, as in the
case before wus, we consider that resort to such a
procedure is not possible and that if the orders
or directions of this Court could not be directly
enforced against the authority in Pondicherry, the
order would be ineffective and the Court will not
stultify itself by passing such an order

In these circunmstances it becones inperative
that we should ascertain the constitutional and
political status of Pondicherry in relation to the
Union of India. Certain docunents have been pl aced
before us and in particular an agreenent dated
Oct ober 21, 1954 entered into between t he
Government of India and” of France by which the
adm ni stration of Pondicherry was ceded to the
Gover nment of India; M. Viswanatha Sastri | earned
Counsel . for the appellant-petitioner contended
that on the terns and conditions contained in this
agreenment, Pondicherry was a part of the territory
of India. On the other hand, M. Chari-I|earned
Counsel for the respondents urged that the
reservations contained  in the agreenent were such
as to preclude the Court from reaching the
concl usi on
990
that there had been a transfer of conplete
sovereignty, which according to himwas necessary
in order to constitute the area as part~ of the
territory of India. The |l earned Solicitor-Genera
who appeared in response to the notice to the
Uni on of India, subnitted t hat t he Uni on
Government  was agreeable to t he respective
contentions urged by the parties being decided by
the Court.

We have considered the matter urged before us
with great care and desire to nake the follow ng
observations: So far as the Constitution of Indian
is concerned, we have an express definition of
what the phrase "territory of India" neans. Art. 1
(3) enacts:

"1. (3) The territory of India shal

conpr om se-

(a) the territories of the States;

(b) the Union territories specified in the

First Schedul e; and

(c) such other territories as nay be

acquired."
There might be little difficulty about |ocating
the territories which are set out incls. (a) &
(b) but when one cones to (c) the question arises
as to when a territory is "acquired" and what
constitutes "acquisition'. Having regard to the
subject dealt wth, the expression "acquired"
shoul d be taken to be a reference to "acquisition"
as understood in Public International Law If
there were any public notification assertion or
decl aration by which the Covernment of this
country had declared or treated a territory as
part and parcel of the territory of India, the
Courts woul d be bound to recogni se an
"acqui sition" as having taken place, wth the
consequence that that territory would be part of
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the territory of the Union within Art.1(3)(c). In
the present case, we have this feature that the
adnministration of the territory is being conducted
under the powers vested in the Governnent under
the Foreign Jurisdiction Act. The preanble to that
Act recites that it was:

991
"An Act to provide for the exercise of
certain foreign jurisdiction of the Centra
Gover nment .
and accordi ngly t he expr essi on "foreign

jurisdiction" is defined in its s. 2(a) to nean
"the jurisdiction which the Central Governnent has
for the tine being in or in relation to any
territory outside India." Thus this would prima
facie show that Pondicherry has not been
"acquired" but still continues. to be outside the
territory of India. In our opinion, however,
though thi's might be very strong evidence that the
territory has not been "acquired" and so not part
of the "territory of India", it s still not
conclusive. In this state of circunstances two
courses would be open to us: (1) to decide for
ourselves on the material that has been placed
before us in the /'shape of the agreenent between
the two Governnments etc. Wether Pondicherry has
been "acquired" so as to becone part of the
territory of India, or (2) to i nvoke 't he
assi stance of the CGovernnent of ‘India by inviting
themto state whether the territory has been
acquired within Art. 1(3) of the Constitution and
whet her Pondicherry is thus now part of  the
“territory of India". We originally proposed to
avai|l ourselves only of the procedure indicated in
s.6 of the Foreign Jurisdiction Act 1947 which
enact s:

"6. (1) If in any proceeding, civil or
crimnal, in a Court established in India or
by the authority of the Central Governnent
outside India, any question arises as to the
exi stence or ext ent of any foreign
jurisdiction of the Central Governnent, the
Secretary to the Governnent of India in the
appropriate depart ment shal I, on t he
application of the Court,’ send to the Court
the decision of the Central CGovernment on the
guestion, and that decision shall for  the
pur poses of the proceedi ng be final
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(2) The Court shall send to the said
Secretary in a docunment under the seal of the
Court or signed by a Judge of the Court,
guestions framed so as properly to raise the
guestion, and sufficient answers to those
guestions shall be returned to the Court by
the Secretary and those answers shall on
production thereof be conclusive evidence of
the matters therein contained."”
But the |learned Solicitor-General very properly
poi nted out that an answer to the question which
could be referred wunder this provision would
relate nerely to "the existence or extent of
jurisdiction" and that information on these points
m ght not be sufficient to solve the problem posed
by the prelinmnary question raised in the appeals
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and petitions as to whether Pondicherry is a part
of the "territory of India" or not. W agree with
the learned Solicitor-Ceneral that infornation
relating to the "existence or extent" of the
jurisdiction exercisable by the Union Governnent
inthe territory mght not conpletely solve the
qguestion for our deci si on as to whet her
Pondi cherry is part of the territory of India or
not, but still if the extent of the jurisdiction
vested in the Union Governnent by the arrangenents
entered into between the two Governments virtually
amounts to a transfer of sovereignty for every
practical purpose, it would be possible to contend
that such a transfer or cessi on was SO
i nconmpatible with the existence of any practica
sovereignty in the French Government as to detract
fromthe surrender or transfer being other than
conplete. It is for this reason that we consider
it proper to-exercise the powers vested in the
Court under-s. 6 of the Foreign Jurisdiction Act.
It would be observed from what has been
stated above that it would be nore satisfactory

and nore useful for the disposal of t he
pr oceedi ngs

993

before us if we ascertain from _the  Union

Covernment an answer to the question whether they
do or do not consider that Pondicherry is part of
the territory of India. W have only to add that
on the decisions in  England, the Court has
jurisdiction to invite the Governnent to assist it
by information as to whet her accordi ng to
Covernment any territory was part of Her Mjesty's
Doni nion or not (vide The Fagernes L.~ R 1927
Probate 311). Besides, the learned Solicitor-
General agreed that the CGovernment woul d assist us
by answering our reference. In view of the matters
set out above we direct that the follow ng
guestions shall be forwarded to the Union of India
under the seal of this Court for the subnission of
their answers:

(1) Whether Pondicherry which was a former
French Settl enent is or is not at present
conprised wthin the territory of India as
specified in Art. 1(3) of the Constitution by
virtue of the Articles of the Merger Agreenent
dated Cctober 21, 1954 between the Governments of
India and France and other relevant agreenents,
arrangenents, acts and conduct of the two
Gover nnent s.

(2) If the answer to Question 1 is that
Pondi cherry is not within the territory of India,
what is the extent of the jurisdiction exercised
by the Union CGovernment over the said territory
and whether it extends to naking all and every
arrangenent for its «civil admnistration, its
defence and in regard to its foreign affairs. The
CGovernment of India mght also state the extent of
jurisdiction which France possesses over the area
and which operates as a dimnution of the
jurisdiction ceded to or enjoyed by the Governnent
of India.

On the receipt of the answers to these
guestions the appeals will be posted for further
heari ng.
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SARKAR J.-Four nmatters came up for hearing
together. Two of these are appeals brought with
| eave
994
granted by this Court and two are petitions under
Art. 32 of the Constitution. One appeal and one
petition are by one party and the other appeal and
petition are by another. The appeal and the
petition by each party challenge an order nade by
the Chief Conmi ssioner of Pondicherry under the
Mot or Vehicles Act, 1939. Each of the two orders
chal | enged was rmade on applications for the grant
of bus permts. By one of the orders a permt for
a certain route had been given to a person other
than one of the parties who has nmoved us, in
preference to him By the other order, sinilarly,
the claimof the other party noving us to a permt
for a different route was rejected. Al the
matters raise substantially the sanme question
concer ni ng t he validity of t he Chi ef
Comm ssi oner’ s orders.

Now, Pondicherry was earlier a French
possessi on adm ni stered by the Governnent of
France. By an agreement between the Governnents of
India and France, t he admi ni stration of
Pondi cherry was transferred to the Governnent of
India as from Novenber 1, 1954. The Governnent of
India had been exercising power in~ Pondicherry
since, under the Foreign Jurisdiction Act, 1947.
The Chi ef Conmi ssi oner of ~Pondicherry is an
of ficer of the Governnent of India appointed under
the powers derived as a result of the agreenent.

Wth regard to the appeal s, question arose at
the hearing before us as to whether they were
conpetent. The appeals had been filed with | eave
granted under Art. 136 of the Constitution. It was
said that the appeals were inconpetent because
Pondi cherry was outside the Indian territories and
under Art. 136 no appeal from any court outside
such territories lay to this Court. It —was,
however, contended on behalf of the appellants
that since the Indo-French agreenent or very soon
thereafter, Pondicherry becane part of the Indian
territories as a territory acquired by India and,
therefore the appeal s who
995
conpetent. As the nost sati sfactory way of
deciding the guestion whether Pondicherry  is
within India or not is to seek information from
the Governnent on the point, the mgjority of the
menbers of the bench are of opinion that the
CGover nment  of India should be approached to
enlighten us about it. The learned Solicitor
General , appearing for the GCovernment, has not
objected to this procedure bei ng adopted.

Wth regard to the Petitions under Art. 32,
it was contended that the Chief Comm ssioner of
Pondi cherry was a State within the neaning of Art.
12 of the Constitution as under that article any
authority under the control of the CGovernnent of
India outside the territory of India was a State
for the purpose of Part Il of the Constitution
On this basis it was contended on behalf of the
petitioners that the petitions under Art. 32
asking for certain wits to quash the orders of
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the Chief Conmm ssioner of Pondicherry were also
conpetent. A further question then arises as to
whet her in view of Art. 142 of the Constitution
the wits, if issued, could be enforced agai nst an
aut hority under the control of CGovernment of India
at Pondicherry, if Pondicherry was outside India
and if they could not, whether the Court should
issue the wits as it would only be stultifying
itself by doing so.

It seens to us that it 1is wunnecessary to
deci de these questions at this stage, for we are
going to ask the Governnent to informus whether
Pondi cherry was at the relevant time part of
Indian territories. |If the Government inform us
that Pondicherry was part  of |India, then no
guestion would arise concerning the powers or
jurisdiction of this court in.any of the matters

now before us. If ~the information from the
Governnment is- that Pondicherry is not within the
territories of India, that wll, in our opinion,
be the
996
proper time to consider whether the Court can
still give the petitioners the relief which they
ask.

These cases i’nvol ve ot her guestions of

difficulty and inportance on which it ~would be
proper, in our view, to nmake a pronouncenent after
the CGovernment of India’ s answer to our request is
received. As to none of these are indeed any
guestion arising in these cases we express _any
opinion at this stage. W wsh, however, to
observe now that it seens to us exceedingly
strange that if this Court finds that a party's
fundanental right has been violated, fromwhich it
would follow that that party has a right to nove
this Court wunder Art. 32 and  to obtain the
necessary wit, this Court could refuse to issue
it for the reason that it would thereby be
stultifying itself. |If a party is entitledto a
wit under Art. 32, then we are not _aware that
there is any discretion in the Court to refuse the
wit on the ground that the wit cannot be
enforced. Even assuming that in viewof Art. 142
of the Constitution, a wit cannot be enforced
outsi de India-as to which we pronounce no opinion
nowmght is not be said with justification that
it is not necessary for us to be unduly pressed by
consi derations of t he difficulties of t he
enforcenent of the wit and that if would be
reasonable for wus to think that the Governnent of
India has sufficient respect for this Court to do
all that is in its power to give effect to this
Court’s order, whether or not there might be
technical difficulties in the way of its
enforcenent by this Court. In view of these
doubts, we are unable, as at present advised, to
concur in the opinion expressed in the Judgnent of
the mpjority of the |earned Judges constituting
the Bench that Art. 142 stands in the way of this
Court issuing a wit wunder Art. 32 in this case

W would reserve our opinion till a later stage
and till it becomes necessary to express any
opi nion at all

997
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BY COURT : W direct that the two questions
set out in the nmgjority judgnent be forwarded to
the Union of India under the seal of this Court
for subnission of their answers.

On receipt of the answers to the questions
the appeals will be posted for further hearing.

The Judgrment of Gaj endragadkar, Wanchoo and
Ayyangar, JJ., was delivered by Ayyangar J. The
Judgnent  of Sarkar and Das Gupta, JJ., was
delivered by Sarkar J.

AYYANGAR, J.-In conpl i ance with our
directions the two questions were forwarded to the
Uni on Governnment and they submitted their answers
to themin the follow ng ternms

"Question No. (1)-Wether Pondicherry
whi ch was a former French Settlement is or is
not at present conprised within the territory
India as specified in Article 1(3) of the
Constitution by virtue of the Articles of the
Mer ger Agr eenent dated Cctober 21, 1954
bet ween the Governnents of~ |ndia and France
and other relevant agreenents arrangenents,
acts and conduct of the two Governnents.
Answer - The French Settlenent (Establishment)

of Pondicherry is/at present not conprised within
the territory of India as specified inclause (3)
of Article 1 of the Constitution by virtue of the
Agreenent dated the 21st Cctober, 1954, nade
bet ween the CGovernnment  of Fr ance and the
CGovernment of India or by any other agreenent or
arrangenent. By the aforesai d Agreenent, dated the
21st Cctober, 1954, the Governnent -of France
transferred, and the GCovernnent of  India took
over, administration of the territory of all the
French Est abl i shrment s in I'ndi a, i ncl udi ng
Pondi cherry, with effect from the 1st Novenber,
1954. A copy of the Agreenent is enclosed. This is
expressed to be a de facto transfer and was
i ntended to be
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followed up by a de jure transfer. A treaty of
Cession providing for de jure transfer has been
signed by the Governnent of France and the
CGovernment of India on the 28th May, 1956, but has
not been so far ratified in accordance with the
French Law as well as in accordance wth the
article 31 of the Treaty. A copy of the Treaty is
al so encl osed. The Government of India has been
adm ni stering Pondicherry under the For ei gn
Jurisdiction Act, 1947, on the basis that it is
outside India and does not form part of the
territory of India.

Question No. (2)-If t he answer to
guestion 1 is that Pondicherry is not within
the territory of India, what is the extent of
the jurisdiction exercised by the Union
Covernment  over the said territory and
whether it extends to nmking all and every
arrangenent for its civil admnistration, its
defence and in regard to its foreign affairs.
The Governnent of India mght also state the
extent of jurisdiction which France possesses
over the area and which operates as a
dimnution of the jurisdiction ceded to or
enj oyed by the Government of |ndia.
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Answer - The CGover nment of India has been
exercising full jurisdiction over Pondicherry in
executive, legislative and judicial matters in
accordance with Foreign Jurisdiction Act. 1947. In
doing so it has followed the aforesaid Agreenent.
The Government of France has not al so exercised
any executive, legislative or judicial authority
since the said Agreenent.

The jurisdiction of the Governnent of India
over Pondi cherry ext ends to maki ng al
arrangenents for its «civil admnistration. The
adm nistration of the territory is being carried
on under the Foreign Jurisdiction Act. 1947, and
in accordance with the French Establishments
(Admini stration) Order, 1954,
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and other Oders made under sections 3 and 4 of
that Act. The Governnent of India have been ai m ng
at conducting the adm nistrati on of Pondicherry so
as to conformto the pattern of admnistration
obtaining-to in India consistent with the said
Agreenent. Accordingly a large numnber of Acts in
force in India have already been extended to
Pondi cherry.

The Governnent of India hold the view that
the sole responsibility in regard to arrangenents
for the def ence of Pondi cherry ~devol ves on
t hensel ves.

Pondi cherry has no foreign relations of its
own. No cl ai ns have been nade by the CGovernnent of
France in this matter —nor have the Governnent of
I ndi a recogni zed the exi stence of any such claim

The Governnment of France do not possess any
de facto jurisdiction over Pondicherry which would
i mply any dimnution of the jurisdiction exercised
by the Governnent of India."

The appeals and the wit  petitions were
thereafter posted for further hearing before us on
Oct ober 9, 1961.

M. N C Chatterji-Ilearned Counsel for Shri
Mast han Sahi b, appellant in Cvil Appeal No. 42 of
1961 and petitioner in wit petition No. 297 of
1960, urged before us two contentions. The first
was that the answer to the second question clearly
est abl i shed t hat t he French establ i shrment's
i ncludi ng Pondi cherry were part of the territory
of India, having been acquired by the Union
CGovernment within the neaning of Art. 1(3)(c) and
that in view of this position it was not necessary
to consider nor proper for us to accept the views
expressed by the Union Government in their answer
to the first question wherein they had expressly
stated that they did not <consider the French
"establishnments" covered by the agreenent between
the Union Governnent and the Governnent of France
dated Cctober 21, 1954 as being within the
territory of India within
1000
Art.1(3) of the Constitution of India. Secondly, a
poi nt which was necessarily involved in the first
one just set out-that this Court was not bound by
the statenent of the Governnent of Indiainits
answer to Question No. 1 and that it should
di sregard such an answer and investigate for
itself on the materials placed before it as to
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whet her Pondi cherry was part of the territory of
I ndia or not.
In support of the first submission M.

Chatterji placed considerable reliance on the
passage in our judgment rendered on April 28, 1961
readi ng:

"Still if the extent of the jurisdiction

vested in the Union CGovernment by the
arrangenents entered into between the two
CGovernments virtually anmounts to a transfer
of sovereignty for every practical purpose,
it would be possible to contend that such a
transfer or cession was so inconpatible with
the existence of any practical sovereignty in
the French GCovernment as to detract fromthe
surrender or transfer . being ot her than
conplete.”
The argunment was that the answer to the
second question showed (1) positively that the

Gover nirent of I ndi a exerci sed conpl ete
jurisdiction over the territory-executive,
| egislative and judicial, Jits authority being

pl enary and extending to the making of laws. Their
execution and the admnistration of justice with
conpl ete power over  its defence and foreign
affairs and (2) negatively that the Governnent of
France possessed no authority in the territory, so
much so that it could not be predicated that there
had been any retention of even a vestigia
sovereignty to detract from the conpl eteness of
the transfer. In the circunst ances, | earned
Counsel urged that he was justified in inviting us
to ignore or disregard the answer to the first
guestion and instead answer the question as to
whet her these French establishnments were wthin
the territory of India or not on the basis of the
second questi on.
1001

Having regard to the nature of this argunent
it is necessary to state briefly the circunstances
in which we felt it necessary to frane the two
guestions that we did. At the stage of the hearing
of the petitions on the first occasion, notice was
issued to the Union Governnent and the |earned
Solicitor General appearing in response to the
notice did not convey to us any definite views on
the part of the Covernment as to whet her
Pondi cherry was or was not considered by themto
be part of the territory of India but invited the
Court to decide the question on the naterials that
m ght be placed the parties before us. At that
stage therefore we were not quite certain whether
CGovernment would be prepared to make a formal
statenment about their views on this question. If
therefore the Governnent were inclined still to
| eave the matter to the Court, we desired to have
conplete information as to the factual position
regarding the governnent of the territory. It was
in view of that possibility that Question No. 2
was framed. It was, of course, possible that
Government mght conmunicate their views to the
Court and with a viewto enable this to be done we
franmed Question No. 1. In these circunstances
nothing is gained by reference to the passage in
our judgment dated April 28, 1961. The passage




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of 25

extracted is certainly not an authority for the
position as to whether if Question No. 1 was
answered, the Court could properly consider any
implications or inferences arising on the answer
to Question No. 2.

We shall therefore proceed to consider the
principal question that arises at this stage,
viz., whether the answer of the GCovernment is
reply to a specific and formal enquiry by the
Court that it did not consider a particular area
to have been "acquired" by the Indian Governnent
and therefore not a part of the territory of India
was binding on the Court or not. A nunber of
decisions of the English and Australian Courts in
whi ch the point
1002
has been considered were placed before us and we
shall proceed to refer to the, nore inportant of
t hem

I n Duff Devel opnent Conpany v. Governnent of
Kel antan(1l) the question related as to whether the
Sultan of Kel antan was the ruler of an independent
sovereign State, such that- the Courts in Engl and
had no jurisdiction over the Sultan or the
Government of that State. The Secretary of State
for the Col oni es who was requested by the Court to
furnish information as regards the status of the
rul er and of the Governnent stated that the Sultan
was the head of an independent -~ sovereign state.
The bi ndi ng character. of this statement was
however questioned and it was argued before the
House of Lords on foot of certain public documents
that Kelantan was nerely a dependency of the
British Government and not a sovereign State. On
the other side; it was pressed upon the House,
that the statenment of the Secretary of State was
bi nding and this latter subm ssion was unani nously
accepted by the House. In doing so Viscount Cave
observed

"If after this definite statenent a
different view were taken by a British Court,
an undesirable conflict mght arise; and in
ny opinion it is the duty of the Court to
accept the statenent of the Secretary of
State thus clearly and positively made as
concl usi ve upon the point."

Vi scount Finlay expressed hinmsel f thus:

"It has long been settled that on any
guestion of the status of any foreign power
course is that the Court should apply to His
Maj esty’s Government, and that in any such
matter it is bound to act on the information
given to themthrough the proper department.
Such information is not in the nature of
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evidence; it is a statenent by the Sovereign

of this country through one of his Mnisters

upon a matter which is peculiarly within his
cogni zance. "
Lord Sumer sai d:

"Where such a statenent is forthcom ng

no ot her evidence is adm ssible or needed."
There is one other decision of the House of Lord
to which reference may usefully be made- Gover nnment
of the Republic of Spain v. Arantzazu, Mendi. (1)
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The question for decision was whether it was
Gener al Franco’ s Gover nnent t hat was t he
Government in Spain or the Republican Government.
The Secretary of State for Foreign Affairs had, in
a formal conmunication to the Court inreply to a
letter forwarded under the direction of Bucknil
J., stated that H's Myjesty's Governnment had
recogni sed the Nationalist Governnent as the
Governnent whi ch had administrative control over a
| arge portion of Spain and particularly over the
Basque Provinces wherein the ship, title to which
was in question, had been registered. Lord Wi ght
in his speech said:

"The Court is, in ny opinion, bound wi thout

any qualification by the statement of the

Foreign office, ~whichis the organ of Hs

Maj esty’s Government for this purpose in a

matter of this nature. Such a statenent is a

statenment of fact, the contents of which are

not ‘open to be discussed by the Court on
grounds of |aw. "

No doubt, these decisions were in relation to
the status of or recognition by the Government of
foreign sovereign and are therefore not. ad idem
with the point which now arises for consideration
viz., whether a particular piece of territory is
or is not part of the territory of India. A
statement by Government in relationto a sinilar
guestion
1004
cane up before the Court of Appeal in Fagernes (1)
The question for the Court’s consideration was
whet her the Bristol Channel, particularly at the
point where a collision was stated to have taken
pl ace, was or was not part of British territory.
Hll J. before whom an action for damage caused by
the alleged collision cane up held that the waters
of the Bristol Channel were ‘part of British
territory and therefore within the jurisdiction of
the Hgh Court. The defendants appealed to the
Court of Appeal and at that stage the Attorney-
CGeneral appeared and in response to a forma
enquiry by the Court as to whether the place where
the collision was stated to have occurred was
within the realmof England, replied that "the
spot where the collision is alleged to have
occurred is not within the limts to which the
territorial sovereignty of H's Mjesty extends."”
On the basis of this statement the Court of Appea
unani nously reversed the judgnent of HIl J. An
argunent was raised before the Court as regards
the binding character of the statenment by the
Attorney-General and in regard to this Akin L.J.
sai d:

"l consider that statenent binds the Court,

and constrains it to decide that this portion

of the Bristol Channel is not within British
jurisdiction, and that the appeal rmust be
allowed. | think that it is desirable to nake

it clear that this is not a decision on a

point of law, and that no responsibility

rests upon this Court save that of treating
the statement of the Crown by its proper
of ficer as conclusive."

Law ence L.J. observed:
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"It is the duty of the Court to take judicia
cogni zance of the extent of the King's
territory and, if the Court itself is
unacquainted with the fact whet her a
particular place is or is not wthin the
King’'s territory, the Court 1is entitled to
informitself of that fact by naking
1005

such inquiry as, it considers proper. As it
is highly expedient, if not essential, that
ina matter of this kind the Courts, of the
King should act in unison with the Governnent
of the King, this Court invited the Attorney
CGeneral to attend at. the hearing of the
appeal and at the concl usion of the argunents
asked him whether the Crown clainmed that the
spot where the collision occurred was wthin
the territory of the King. The Attorney-
General in answer to this inquiry, stated
that'. he had comunicated wth the Secretary
of State for Hone Affairs, who had instructed
himto informthe Court that "the spot where
this collision is alleged to have occurred is
not wthin t'he limts to which t he
territorial sovereignty of H s Maj esty

extends." In view of this answer, given with
the authority of the Honme Secretary upon a
matter which is peculiarly ~wthin " the
cogni zance of ‘the Home office, this Court
could not, in.ny opinion, properly do

ot herwi se than hold that the alleged tort was
not conmmtted within the jurisdiction of the
H gh Court".
Bankes L.J., though he agreed with his colleagues
in allowing the appeal, however struck a slightly
di fferent note saying:
"This information was given at the instance
of the Court, and for the information of the
Court. G ven under such circunstances, and on
such a subject, it does not ‘in-ny opinion
necessarily bind the Court in the sense that
it is under an obligation to accept it"
The entire matter is thus summarised in
Hal sbury’s Laws of England, Third Edition, Vol une
7:
"There is a class of facts which are
conveniently terned ’'facts of state . It
consi sts of matters and guesti ons t he
determ nation of which is solely in the hands
of the Crown or
1006
the government, of which the following are
exanpl es:

(1) oo

(2) Whether a particular territory is
hostile or foreign, or within the
boundaries of a particular state.”

M. Chatterji, however, invited our attention to
certain observations contained in two decisions of
the Hgh Court of Australia-Jolley v. Miinka and
Frost v. Stevenson (2).ln both these cases the
point involved was as to the status of the
territory of New Guinea which Australia was
adm ni stering as mandatory territory wunder a
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mandate from the League of Nations. There are, no
doubt, observations in these cases dealing wth
the nmeaning of the word "acquired” in s. 122 of
the Commonwealth of Australia Act, but the point
to be noticed however is that there was no
statenment by the Government of the Comonweal th of
Australia as to whether this area was or was not
part of the territory of Australia, such as we
have in the present case. W do not, therefore,
consi der that these observations afford us any
assi stance for the solution of the question before
us.

Both M. Chatterji ‘and M. Viswanatha Sastri
| ear ned Counsel who appeared for Sivarana Reddi ar
the appellant and petitioner in the other cases,
stressed the fact that what we were called upon to
deci de was the meaning of t he expr essi on
"acquired’ in Art. 1-(3) (c) of the Constitution
and that /in the case of a witten constitution
such as. we had to construe, jurisdiction of this
Court was not to be cut down and the enquiry by it
limted by reasons of principles accepted in other

jurisdictions. In particular, |earned Counse
stressed the fact that it would not be
1007

proper for the Court’ to ignore patent facts and
hold itself bound by the statenment of Governnent
in cases where, for instance, the _Governnent of
the day for reasons of its own desiring to exclude
the jurisdiction of this Court denied that a part
of territory which patently was within Art. 1(3)
was within it. It 1is not necessary for us to
exam ne what the position woul d© be in the
contingency visualized, but assuredly it is not
suggested that the case beforeus falls wthin
that category. The proposition laid dowmn in the
English decisions that a conflict is not to be
envi saged between the Executive Governnent and the
judiciary appears to us to rest on sound reasoni ng
and except possibly in the extrenme cases referred
to by the learned Counsel, the statenent of the
CGovernment nmust be held binding on the Court and
to be given effect to by it.

There is one other matter which was specially
pressed upon us during the course of argunent to
which is necessary to refer. The subm ssion was
that the answer by the Union Government to the two
guestions were really contradictory and that
whereas the answer to the second question nmde it
out that the French establishments had been
acquired and were part of the territory of India,
the Government had in relation to the first
guestion made a contradictory answer. W do not
consider this argunent well-founded. |In cases
where the only fact available is the de facto
exerci se of conplete sovereignty by one State in a
particular area, the sovereignty of that State
over that area and the area being regarded as part
of the territory of that State would prima facie
follow But this would apply normally only to
cases where sovereignty and control was exercised
by unilateral action. Were however the exercise
of power and authority and the right to administer
is referable to an agreenent between two States,
the question whether the territory has becone
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integrated with and becone part
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of the territory of the State exercising de facts
control depends wholly on the terns upon which the
new Gover nnment was invited or permtted to
exerci se such control and authority. If the
i nstrunments evidencing such agreenents negatived
the inplication arising fromthe factual exercise
of CGovernnental authority then it would not follow
that there is an integration of the territory with
that of the administering power and that is
preci sely what has happened in the present case.
As annexures to their reply the Union Governnent
have included The Treaty of Cession dated May 28,
1956, which is a sequel to the agreenent dated
Cctober 21, 1954, transferring the powers of the
CGover nment  of the French Republ i c to t he
CGovernment of the Indian Union. Under the ternms,
this Treaty woul.d becone operative and ful
sovereignty  as regards the territory of the

establi shnments of Pondicherry, Karikal, Mha and
Yanam woul d be ceded to the | ndian Governnment only
when the treaty comes into force. It is not

necessary to refer to all the clauses of this
Treaty except the /one which stipulates that it
would cone into force on the day of ratification
by the two Governnments concerned. According to the
Constitution of France an Act ~of  the France
Assenmbly is required for the validity of a Treaty
relating to or involving the cession of _French
territory. It is common ground that the Treaty has
not been ratified yet. The resulting position
therefore is that by the agreenent dated October
21,1954, though conplete administrative contro
has been transferred to the CGovernnent of India,
this transfer of control cannot be equated to a
transfer of territory, that being the comon
intention of the parties to that agreenent. Unless
aratification takes place there would legally be
no transfer of territory and w thout a transfer of
territory there would not be in the circunstances
an "acqui sition of territory"”, with t he
consequence that at present Pondicherry has to be
treated as not part
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of the territory of India. It is unnecessary to
consi der what the position would have been if the
Uni on CGovernment had, notwi thstanding the terns of
the Treaty, treated the for ner French
establ i shnents as having beconme part of the
territory of India.

There was one minor submission made by M.
Vi swanat ha Sastri to which a passi ng reference
may be made. He suggested that the term"territory
of India" in Art. 142 might not represent the sane
concept as ’'the territory of India® wthin Art.
1(3) and that in the context of Art. 142 the term
"territory of India nmight include every territory
over which the Government of the Union exercised
de facto control. W are not inpressed by this
argunent. The term’'territory of India has been
used in several Articles of the Constitution and
we are clearly of the opinion that in every
Article where this phraseology is enployed it
means the territory of India for the tine being as
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falls within Art. 1(3) and that the phrase cannot
nmean different territories in different Articles.

We have already dealt with the question as to
what the effect on the naintainability of the
appeal s and the petitions would be if Pondicherry
were not part of the territory of India. In view
of Pondicherry not being within the territory of
India we hold that this Court has no jurisdiction
to entertain the appeals. The appeals therefore
fail and are dism ssed. The wit Petitions mnust
also fail and be dismssed for the reason that
having regard to the nature of the relief sought
and the authority against. whose orders relief is
clainmed they too nust fail. They are also
dism ssed. W would add that these disnissals
woul d not include the petitioners from approaching
this Court if so desired, ~in the event of
Pondi cherry becom ng part of 'the territory of
India. In/ the peculiar circunstances of this case
we direct that” that the parties bear their
respecti ve costs.
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Before |l eaving this case, we desire to point
out that the situation created by the French
establ i shnents not/ being part of the territory of
India is sonewhat anomal ous. Thier administration
is being conducted by the extension of enactments
inlIndia by virtue ‘of the power conferred by the
Foreign Jurisdiction Act. W have had occasion to
poi nt out that though technically the areas are
not part of Indian territory, they are governed
practically as part of India. But so far as the
orders of the courts and other —authorities-
judicial and quasi-judicial within that area are
concerned, the Superior Courts in India have not,
subject to what we have stated as regards the
limted jurisdiction of the court, any appellate
or revisional jurisdiction over them and this
mght in a |large nunber of cases lead to injustice
and a sense of grievance. There is enough power in
CGovernment even at the stage of the de facto
transfer to remedy the situation. By appropriate
action under the Foreign Jurisdiction Act, or by
Parliamentary Legislation under the entry ’Foreign
Jurisdiction’ the appellate Jurisdiction of the
H gh Court or of this Court could be enlarged
under Arts. 225 and 138 [1] respectively so as to
afford an adequate renmedy for the inhabitants of
these areas. To this aspect of the matter we
consider that the attention of CGovernnent should
be drawn.

SARKAR, J.-On the earlier occasion when these
cases came up before this Court, we postponed
further hearing of them till we received the
answers of the Governnent of India to two
guestions which we then referred to it. These
guestions substantial ly wer e, (a) whet her
Pondi cherry is or is not within the territories of
India and (b) if it is not, the extent of the
jurisdiction exercised by the Union Governnent
over it and the jurisdiction which France stil
possesses in regard to it. These questions were
put because considerable doubt was felt as to the
real status of Pondicherry. If it
1011
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was a foreign territory, no appeal could lie to
this Court under Art. 136 of the Constitution from
any tribunal in Pondicherry and two of these
matters were such appeals. The other two matters
were petitions asking for wits against certain
authorities in Pondicherry and the majority held
that no wit could issue to a foreign territory in
view of Art. 142 of the Constitution and therefore
for the purposes of these petitions also it was
necessary to ascertain the status of pondicherry.
We however then felt sonme difficulty about the
guesti on whether we could refuse to issue wits to
an officer of the Governnment of |ndia outside the
territory of India and expressed our inability to
concur in the opinion of the mgjority. W said
that the proper tinme to -discuss that question
woul d be when on receipt of- the Governnent’s

answers ' to our questions, it had to be held that
Pondi cherry was a foreign territory and reserved
our final decision on the question till then

The Governnment’s answers to our questions
have now been received.. On the basis of these
answers, for the reasons hereafter mentioned, it
has to be held that Pondicherry is a foreign
territory. We, therefore, now wish to say a few
words on the question on which we reserved our
opi nion on the former occasion. The opinion of the
majority no doubt prevails in spite  of what we
shal | say. Before we discuss the question which we
reserved we desire to observe in regard to the
appeals that it nust be held that they are not
mai nt ai nabl e as Pondi cherry is a foreign
territory.

Now, the wits are sought to quash the orders
of a quasi -judicial authority functioning in
Pondi cherry on the ground that they violate
certain fundanmental rights of the petitioners This
authority however is an officer of the Governnent
of India. How far wits can be issued under Art.
32 of the Constitution of India to quash a quasi -
judicial order even if nmade in India, itself a
1012
guestion of considerable difficulty on which there
has been a difference of opinion in this Court.
That question was recently di scussed - before
anot her Bench but the judgnent in that case has
not yet been delivered. For the present purpose
however we will assune that wits can be issued
under Art. 32 to quash a quasi-judicial order

The First observation that we wish to nmake is
that it has now been finally held by this Court,
dealing with an application wunder Art. 32 that
"the right to nove this Court by appropriate
proceedings for the enforcement of the rights
conferred by Part 111l of the Constitution is
itself a guar ant eed right": Kaval annar a
Kottarthill Kochunni v. The State of Madras. (1) A
right to nove this Court by a petition under Art.
32 is, therefore, a fundamental right. That being
so, a right to obtain a wit when the petition
establishes a case for it, nust equally be a
fundanental right. For, it would be idle to give a
fundanental right to move this Court and not a
simlar right to the wit the issue of which the
petition m ght clearly justify. If then a
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fundanental right to a wit is established,-and
that is the assunption on which we are exam ning
the present question-the party who establishes
such right nust be entitled ex debito justitiae to
the issue of the necessary wit. There would then
be no power in the Court to refuse in its
discretion to issue it.

But it is said that if a wit was issued in
the present case, it could not in view of Art. 142
whi ch says that an order of this Court shall be
enforced throughout the territory of India, be
enforced Pondi cherry. Let us assunme that 1is so.
Then it is said that if  the Court were to issue
the wit it would only be stultifying itself and
should not therefore issue it. W are unable to

accede to this contention. If a party has been
gi ven by the
1013

Constitution a fundanental right to a wit, there
is no power in the Court to refuse that right.
Supposed practical considerations of ‘incapacity to
in force the wit issued cannot be allowed to
def eat the provisions of the Constitution.

No authority has been cited to us in support
of the proposition that when a party in entitled
as of right to an order, a court can refuse to
nake that order on the ground that it —would
thereby be stultifying itself. So far as we have
been able to ascertain orders are refused on this
ground when the matter is one for the discretion
of the Court. Such cases have, for instance,
frequently occurred in proceedings relating to the
i ssue of injunctions, to grant or not to grant

which is well known, in the discretion of the
Court. The di scretion has no doubt to be
judicially exercised as indeed all discretions

have, but none the less the right to the relief is
in the discretion of the Court  as opposed to a
relief to which a party is entitled ex debito
justitiae, a distinction which is well understood.
Thus, dealing with a case of the issue of an
injunction restraining a person from proceeding
with an actionin a foreign court, Jessel MR
observed, in Inre International Pulp and Paper

Co. Ltd. (1), "Therefore, as to a purely foreign
country, it is of no use asking for an ‘order

because the order cannot be enforced". Take
another case. In England an information in ‘the

nature of quo warranto is not issued as a matter
of course as a matter of course [R V. Stacey
(1785) 1.T.B 1] and therefore the courts there
refused to issue it when in information would be
futile in its results. Halsbary Laws of Engl and
(3rd ed.) Vol. 11 p. 148. So in Reg. v Fox(2) the
Court refused to issue the information for the
reason that the person sought to be renoved by it
could be reappointed at once. These however are
cases in which a Court would be inclined not to

make
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a discretionary order on the ground that the Court
woul d thereby be stultifying itself. |Instances

mght be nmultiplied but it is unnecessary to do
so. W do not think that the principle of these
cases can be applied where a court has no option
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but to nake the order which we think is the
present case. It would clearly be | ess applicable
to a case like the present where, as we shal

i mredi ately show, it would be wong to think that
the order would not be carried out.

Lastly, can we be certain that the Court
woul d be stultifying itself by issuing the wit in
this case ? That would be only if our order is
sure to be ignored. We think that this Court would
be fully justified in proceeding on the basis that
any order made by it would be carried out by any
officer of the Government of India to whomit is
directed wherever he may  be, out of respect for
the Constitution and this Court and this wthout
requiring to be forced to do so. In this
connection the case of R v. Speyer, R .
Cassel (1) is of interest. There Speyer and Casse
had been cal |l ed upon by the court by rules nisi to
show cause why an information in the nature of quo
warranto should not be exhibited against themto
show by what authority they respectively clainmed
to be nmenbers of His Majesty’s Privy Council for
Great Britain. Speyer and Cassel were naturalised
British subjects and the question was whether
under certain statutes they were not disqualified
frombeing appointed to the Privy Council. One of
the arguments on behalf of the respondents was
that the court would be powerless to enforce a
judgrment of ouster for it could not prevent the
i medi ate reinstatement - of the  nanes of these
persons in the roll of Privy Councillors if the
King though fit to alter it. The answer that
Reading C.J. gave to this argurment was
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"Although it may be interesting and useful for the
purpose of testing the propositions now under
consideration to assune the difficulties suggested
by the Attorney-CGeneral, none of them would in
truth occur. This is the King’'s Court; we sit here
to adm nister justice and to interpret the |aws of
the realmin the King’s nane. It is respectful and
proper to assune that once the |aw is declared by

a conpetent judicial authority it will be followed
by the Crown." The other nmenbers of the Bench al so
took the sane view, Lush J. observing, "The

consequences he suggests are argunentative and not
real, and we cannot regard themas fettering the
exerci se of our jurisdiction". Now this was a case
of a discretionary order. Even so, the Court felt
that it would be wong to stay its hand only on
the ground that it could not directly enforce its
order. This salutary principle has been acted upon
in our country by Das J. who |later becane the
Chief Justice of this Court, in In re Banwarila
Roy(1) There Das J. issued an information in the
nature of quo warranto in spite of the fact that
he could not command the CGovernor of Bengal to
conply with his order which mght therefore have
becorme futile. We think it 1is a very healthy
principle and should be followed. W do not think
that we can all ow our powers for the protection of
f undanent al rights to be fettered by
consi derations of the enforcenment of orders nmade
by us; we must assune that the authorities in
Pondi cherry will willingly carry out our order
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We turn now to the other questions arising on
t he CGovernnent’s answers. Pondi cherry was
adnmttedly a French possession but under an
agreenment with France, the Government of India is

now admi ni stering it. The CGover nirent has
definitely stated t hat Pondi cherry is not
conpri sed

1016

within the territory of India. It has also said
that it has full jurisdiction over Pondicherry
under that agreenent, that the liability for
def ence of Pondi cherry is on it and that
Pondi cherry has no foreign relations. It has

further said that France does not possess any de
facto jurisdiction over Pondicherry which would
imply a dimnution of the jurisdiction exercised
by it.

It~ was contended that we are not bound by the
Governnment’s answer-to the first question, nanely,
that Pondicherry is outside 1ndia and that on the
basis of ~the answer to the second question we
should hold, in spite of the Governnent’s view,
that Pondicherry is apart of Indian territory. It
was said that since India had admittedly ful
jurisdiction over Pondicherry and France exercised
none, it nust be held the India has acquired
sovereignty over it and that it had, therefore,
becorme Indian territory by acquisition. W  are
entirely unable to accept this contention.' W
think that we are bound by the GCovernment’s
decision at least in a case where we have referred
to it for our guidance. That is the view taken in
England and it is a view which is based on sound
principle: see Duff Devel opnent Co. v. The Govt.
of Kelantan.(1) Any other view would create a
chaos and we cannot be a party toit. W nmay say
that by a treaty. as in the present case, India
may acquire full jurisdiction over a foreign
territory which under the same. treaty nay
nonet hel ess remain a foreign territory:

It was contended that this woul d be absol ute
surrender to the executive Government; that such a
vi ew woul d enabl e the Governnent when it so |iked,
to disown a territory which was patently a part of
India so that it mght act therein as it liked in
conplete disregard of the laws and without any
check from any court including this Court. This

contention, to wuse the words of Luch J. in
Speyer’s case(2)is "argunmentative and not real".
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We cannot i magi ne that in a denmocracy any

CGovernment woul d ever act in the way suggested and
we are sure no Covernment of this country wll
ever do so

Furthernore, the contention has no foundation
what ever and is wholly inmaginary. It is the duty
of a court to take judicial notice of the extent
of the territory of its own State. Section 57 of
the Evidence Act requires that. Therefore, if the
fact is patent that a certain territory is within
India, the courts will take judicial notice of it
and there will be no occasion to refer to the
Governnent for any information regarding it. It
may however be that in certain circunstances the
fact is not patent but even then it appears that
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it will be the duty of a court to take judicia
notice and it does so by requesting the Governnent
to enlighten it on the point. So Lawence L. J.
said in Fagernes (1), "It is the duty of the Court
to take judicial cognisance of the extent of the
King’'s territory and, if the Court itself is
unacquai nted with the fact whether a particular
place is or is not within the King' s territory,
the Court is entitled to inform itself of that
fact by making such enquiry as it considers

necessary." It is only in cases where the Court is
not aware of the facts that the question of
referring to the Governnent will arise and

therefore no occasi on can possible arise where the
Governnent mght have the chance of distorting a
patent fact.

This is all that we desire to say. As the
majority of the'learned Judges of the Bench have
taken a different view, the order to be nade wl |
foll ow their decision.

1




