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ACT:
Section 187A Sea Custons Act and s. 196A Code of
Crimnal Procedure, '1898-Scope of.

HEADNOTE
Section 187A of the Sea Custons Act provides that no
court shall take cognizance of any offence relating to

smuggl i ng of goods puni-shabl e under Item 81 of the Schedul e
to s. 167 except wupon a conplaint in~ witing made by the
Chief Customs O ficer or any other ~officer of Custons not
lower in rank than an Assistant Collector of | Custons
aut hori sed by the Chief Custons Oficer. Section 196A of the
Code of Crimnal Procedure, 1898, so far as relevant,
provides that no court shall take cogni zance of the offence
of crimnal conspiracy punishable under s. 120B of the |IPC
unless a Chief Presidency Magistrate has, by order in
witing consented to the initiation of the proceeding.

The appel l ant, who was Assistant Coll ector of Customs,
sought the consent of the Chief Presidency Magistrate under
s. 196A of the Code of Crimnal Procedure for the
prosecution of the respondents wunder s. 120B |PC as they
were guilty of a conspiracy to commt of fences under Item 81
of the Schedule to s. 167 of the Custons Act and s. 5 of
I mport and Exports (Control) Act. This was accorded. The
appel  ant was authorised by the Chief Custons Oficer to
prosecute the respondents. A conplaint was accordingly filed
agai nst them

In the course of proceedi ngs before the Chief
Presi dency Magi strate, one of the respondents noved the High
Court alleging that the Chief Presidency Mgistrate had no
power to give his consent because till the date of their
prosecution the appellant was not an officer holding the
aut horisation envisaged in s. 187-A of the Act and that the
Magi strate could not act under s. 196A of the Code unl ess an
application was nade to him by a person holding such
aut hori sati on.

The Hi gh Court upheld the respondent’s contention

It was contended on behalf of the appellant that the
H gh Court erred in interpreting s. 196A so as to
i ncorporate therein the provisions regarding authorisation
enacted by s. 187A of the Act.

Al'l owi ng the appeal
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HELD : The aut horisation contenplated by s. 187A of the
Act, which could be given only in respect of conplaints
enbraci ng of fences under Item 81 of the schedule to s. 167
of the Act, was actually obtained by the appellant fromthe
conpetent authority before the conplaint was filed. The
conpl aint cannot be said to be hit by the provisions of s.
187A of the Act. [683 A-Bj
680

Section 196-A of the Code does not envisage any
appl i cati on what soever and, therefore, no application at al
is necessary for action_ under that section. Assum ng that
such an application was  necessary it would not follow that
the same had to be nade by a person holding the type of
aut hori sation envisaged by s. 187-A of the Act. Under s.
196-A, there is no bar at all against the power of the Chief
Presidency Magistrate to consent to the initiation of
proceedi ngs being exercised on an application nade by any
person, whether or-not he is connected with the officia
machi nery nornal l'y burdened with the duty of initiation of
prosecutions. The status of the person who supplies facts is
not relevant. [683 D E

In the instant -case the requirements of both the
sections viz., s. 196A of the Code and s. 187-A of the Act
were fulfilled before the conpl aint was filed and,
therefore, there is no infirmty in the i mpugned proceedi ng.

JUDGVENT:

CRI M NAL APPELLATE - JURIL.SDICTION : Crimnal Appeal No.
233 of 1972.

Appeal by Special Leave fromthe Judgnent and Order
dated 6-5-1970 of the Calcutta High Court in Crl. Revision
No. 739/ 68.

K. K Venugopal, Addl. Soli. Genl., S. Markandey and S.
P. Nayar for the Appellant.

N. C. Tal ukdar and Sukumar Ghosh for Respondent 3.

The Judgnent of the Court was delivered by

KOSHAL, J.-This appeal by special leave which is
directed against a judgment dated May 6, 1970 of the High
Court of Calcutta has arisen in the foll ow ng circunstances.
On March 2, 1963, Shri S. N. Banerjee, Assistant Collector
of Custons, Calcutta, made an application to the Chief
Presi dency Magistrate, Calcutta, praying that -consent be
gi ven under section 196A of the Code of Criminal Procedure,
1898 (hereinafter called the Code) to the prosecution of 14
persons in respect of an offence under section 120B of the
I ndian Penal Code as they were gquilty of a conspiracy to
commt offences under item 81 of the Schedule to section 167
of the Sea Custons Act (hereinafter referred to as the Act)
and section 5 of the Inports and Exports (Control) Act (the
Control Act, for short). The application was granted on
March 5, 1963 when the Chief Presidency Mgistrate accorded
the consent asked for. Four days later, i.e., on March 9,
1963. Shri Banerjee was authorised by the Chief Custons
Oficer, Calcutta, to prosecute the said persons for the
comm ssion of offences under item81 and section 5 above
mentioned. On the sane date, i.e., March 9, 1963, Shri
Banerjee actually filed a conplaint against the said 14
persons accusing themof the comm ssion of offences under
section 120B of the Indian Penal Code and item 81 as well as
section 5 aforesaid.

681
After the Presidency Magistrate, who was seized of the
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case, had exam ned 43 witnesses, one of the accused
challenged his jurisdiction to entertain the conplaint
through a petition made to the H gh Court under sections 439
and 561A of the Code on the ground that the Chief Presidency
Magi strate had no power to give the consent which he did on
March 5, 1963, because, till that date, Shri Banerjee was
not an officer holding the authorisation envisaged in
section 187A of the Act. The petition stated that the Chief
Presi dency Magistrate could not act under the provisions of
section 196A of the Code unless an application was nmade to
him in that behal f by a person hol di ng such an
aut hori sati on.
The High Court accepted the contention of the
petitioner before it with the follow ng observations:
" The requirenment of authorisation under

section 187A Sea Custons Act ................ to enable
a Court to take cognizance attaches to sanction under
section 196A Cr. . P.C., as the allegations made or the

charge framed i's in respect of one offence and sanction

granted by the Chief Presidency Magistrate at the

i nstance of S. N Banerjee, who was not authorised to

initiate proceeding is therefore bad in law, as the

of ficer had no authority to apply for sanction."

PR Qovi ously, for an offence of the nature
charged, there can be only one cognizance and therefore
the sanction wunder section 120B nust al so be obtai ned
by an officer nentioned in section 187A Sea Custons
Act, ..... "

An argunent put. forward on behal f of Shri Banerjee that
section 196A of the Code did not speak of any authorisation
was repelled by the Hi gh Court in the follow ng terns:

"M. Mtra has also submitted that not only
section 196A does not speak of any authority but that
even after sanction, prosecution nmay not be initiated.
This, in our viewis oversinplification of the matter.
Prosecution has been initiatedand therefore this Court
has to decide whether the ‘magistrate is authorised
under the lawto take cognizance, w thout sanction
under section 196A being obtained by person conpetent
to initiate proceeding."

2. On behalf of Shri Banerjee, —who is the appell ant
before us, it has been urged that the H gh Court has erred
in interpreting section 196A of the Code so as to
i ncorporate therein the provision regarding authorisation
enacted by section 187A of the Act, and, after hearing
682
| earned counsel for the parties, we find ourselves in
conpl ete agreement with himfor the reasons which foll ow

3. The two sections requiring interpretation by us are
reproduced bel ow.

Section 196A of the Code

"No Court shall take cogni zance of the offence of
crimnal conspiracy punishable under section 120B of
the I ndian Penal Code,

(1) in a case where the object of the conspiracy
isto commt either an illegal act other than an
of fence, or a legal act by illegal neans, or an offence
to which the provisions of section 196 apply, unless
upon conplaint made by order or under authority from
the State Government or sone officer enpowered by the
State Government in this behalf, or

(2) in a case where the object of the conspiracy
is to conmit any non- cogni zabl e of fence, or a
cogni zabl e of f ence not puni shabl e with deat h,
i mprisonnment for |ife or rigorous inprisonnent for a
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term of two years or upwards, unless the State

CGovernment or a Chief Presidency Magistrate or District

Magi strate empowered in this behalf by the State

Governnment has, by order in witing, consented to the

initiation of the proceedi ngs:

Provi ded that where the crimnal conspiracy is one
to which the provisions of sub-section (4) of section
195 apply no such consent shall be necessary."
Section 187A of the Act
"Cogni zance of offences : No Court shall take

cogni zance of any offence relating to snuggling of

goods puni shable wunder item 81 of the Schedule to

section 167, except upon conplaint in witing, nade by

the Chief Custons Oficer or any other officer of

Custons not lower-in rank than an Assistant Collector

of Customs authorised in this behalf by the Chief

Customs Officer."
There i's “a corresponding section in the Control Act which
according 'to the Hgh Court, provides for a simlar bar
agai nst t'hetaki ng of cogni zance of conplaints by Courts but
to which —we shall no longer advert as argunments were not
addressed to us in relationthereto by |earned counsel for
ei ther party.
683

4. Now, section  187A above extracted contenplates
aut horisation by the Chief Custons Oficer only in respect
of conpl aints enbraci ng of fences under item 81 aforesaid. As
stated above, such 'an authorisation was actually obtained by
Shri Banerjee in his  favour from the conpetent authority,
viz., the Chief Customs. O ficer, before the conplaint was
filed, so that the conplaint cannot be said to be hit by the
provi sions of section 187A of the Act. The argunent raised
on behalf of the accused respondents and accepted ' by the
Hi gh Court, however, was that, as the conspiracy forning the
subj ect-matter of the offence under section 120B of the
I ndi an Penal Code was a conspiracy to commt offences under
the Act, an application by (a per son hol di'ng the
aut hori sati on above nentioned was a sine qua non for the
accord of consent under sub-section (2) of section 196A of
the Code. This argunment, in our opinion, has no substance.
For one thing, section 196A of the Code does not envisage
any application whatsoever and, therefore, no application at
all is necessary for action under that section. Even if it
be held that such an application was inherent in the schene
of the section, it would not follow that the same had to be
made by a person hol ding the type of authorisation envisaged
by section 187A of the Act. As the | anguage of section 196A
of the Code stands, there is no bar at all against the power
of the Chief Presidency Mgistrate to consent to the
initiation of proceedings being exercised on an application
nmade by any person whosoever, whether or not he is connected
with the official machinery normally burdened with the duty
of initiating prosecutions. It is no doubt true that the
consent to be given has to follow a consideration of all the
material facts of the case, but then the status of the
person who supplies such facts is not relevant. |f the
| egislature had intended to restrict the accord of consent
under section 196A of the Code to <cases in which
applications had been nmade by persons authorised in a
particul ar manner, the exercise of the power would surely
have been nmde subject to such a condition in specific
terns. Hol ding that no application was at all needed for the
accord of consent provided for in the section, and that, in
any case, such an application need not have been nade by a
person authorised in the manner spoken of by section 187A of
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the Act, we repel the argunent raised to the contrary on
behal f of the accused-respondents. It follows that in the
instant case the requirenents of both the sections, nanely,
section 196A of the Code and section 187A of the Act were
fulfilled before the conplaint was filed so that, as found
by the High Court, thereis noinfirmty in the inmpugned
pr oceedi ngs.

5. Learned counsel for the accused-respondents also
contended that the consent given by the Chief Presidency
Magi strate was not valid
684
inlaw as it had been accorded w thout proper application of
the mind to the material facts of the case. This contention
we do not allow to be raised as it was not put forward
before the H gh Court and enbraces questions of fact.

6. For the reasons stated, the appeal succeeds and is
accepted. The inmpugned order is set aside and the tria
court is directed to proceed with the case fromthe stage at
which it was interrupted by reason of the inpugned judgnent.
P.B.R Appeal all owed.
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