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ACT:

Mahar ashtra Agricul tural Lands (Ceiling on Hol dings)
Act, 1961, Sections 2(11) 2(22) and 6-Scope of.-Wether a
femal e who inherits a share in a joint famly property by
reason of the death of a male menber of the famly
automatically ceases' to a nenber of  the joint famly by
virtue of the proviso to Section 6 of the Land Ceiling Act
read with explanation 1 thereto, entitling her to a separate
unit-Features of Hi ndu Undivided Famly and  coparcenary
expl ai ned.

HEADNOTE:

Sham Rao Bhagwant Rao Deshnukh, his son Narayan Rao
Sham Rao Deshnukh, his w fe Sulochanabai and hi's nother
Gangabai alias Taibai were nenbers of a joint H ndu Famly
governed by the Mtakshara School of  Law. The said famly
owned extensive property which included agricultural |ands
situated in fourteen villages. Sham Rao died on June 15,
1957 after the coming into force of the H ndu Succession
Act, 1956, and on his death his interest in the coparcenary
property devolved on his son, wife and nother in “equa
shares under Section 6 of the Ceiling Act, such-interest
being the share that would have been allotted to himif a
partition of the famly property had taken place i medi ately
before his death irrespective of whether he was entitled to
claimpartition or not. According to the |aw governing the
above famly which was governed by the Bonbay School under
which the nother also was entitled a share at a partition
bet ween her husband and her son equal to that of her son
one-third share in the famly property could have been
allotted to the share of Sham Rao imediately before his
death had a partition taken place. That one-third share
devolved in equal shares on Narayan Rao, Sul ochanabai‘ and
Gangabai alias Tai bai each inheriting one-ninth share of the
fam ly property. They, however, continued to |live together
enjoying the famly properties as before. As required by the
Maharashtra Agricultural Ceiling Act which came into effect
on January 26, 1962, Narayan Rao filed a declaration on be
hal f of hinself, his nother, and his grandnother before the
Sub-Di vi sional Oficer. Soqoner stating that they held in
all 305.49 acres of agricultural land and that wunder a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

famly arrangement entered into on March 30, 1957 they were
holding the lands in distinct and separate shares, Narayan
Rao holding one half share and the other two hol di ng one-
fourth share each and that each of - themwas entitled to
retain 96 acres which was the maxi num extent of |and which a
person in that area could hold after the Ceiling Act came
into force.

359

The Sub-Divisional Oficer after enquiry held (i) that the
alleged famly settlenent was not true; (ii) Narayan Rao,
his mother and his grand-nother were joint in estate and
constituted a famly within the meaning of that expression
as defined in Section 2(11) of the Ceiling Act; (iii) the
famly could not, therefore, hold agricultural land in
excess of one unit of the Ceiling area; (iv) the famly was
entitled to 96 acres of land only out of 304.57 acres held
by it on the appointed day; (v) as the fam |y had alienated
after August 4, 1959 about 44 acres of land in contravention
of Section 10(1) of the Ceiling Act, it could retain only
51.16 acr'es; and (vi) the renaining extent of |and neasuring
inall 222.32 acres nmnust be declared as surplus | and which
had to be surrendered under the Ceiling Act.

Aggrieved by the decision of the Sub-Divisiona
Oficer, Narayan Rao, hi's nother and grand-nother filed an
appeal before the /Maharashtra Revenue Tribunal questioning
the correctness of the said decision -and that appeal was
di sm ssed. Against the decision of the Tribunal they filed a
petition before the H gh Court of Bonbay under Article 227
of the Constitution. The Hi gh Court accepted the contention
that since the one-third interest in the famly property
whi ch could have been allotted to the share of Sham Rao had
he denanded a partition imediately before his death had
devolved in equal shares on his heirs that is his wfe,
not her and son, the surviving nmenbers of the famly ceased
to hold the famly property -as nenbers of a famly and,
there- fore, each of themwas entitled to be allowed to
retain one unit of the ceiling area under the Ceiling Act,
allowed the wit petition and directed the Sub Divisiona
Oficer to pass fresh order in the light of its judgnent.
Hence the State appeal by special |eave.

Al'l owi ng the appeal, the Court
N

HELD: 1.1 The Proving to Section 6 of the  Hindu
Succession Act, 1956 cannot be construed as | ayi ng down that
wherever a nenber of a famly had his separate property he
or she should be regarded as not a nenber of a fanmly.
[ 370F]

1.2 A legal fiction should no doubt ordinarily be
carried to its logical end to carry out the purposes for
which it is enacted but it cannot be carried beyond that.
[ 369C]

It is no doubt true that the right of a female heir to
the interest inherited by her in the famly property gets
fixed on the death of a male nmenber under Section 6 of the
H ndu Succession Act but she cannot be treated as having
ceased to be a nenber of the famly wi thout her volition as
otherwise it wll lead to strange results which could not
have been in the contenplation of Parlianent when it enacted
that provision and which mnight also not be in the interest
of such fermale heirs. Oherwise it my result in the wife
automatically being separated from her husband when one of
her sons dies |eaving her behind as his heir. Such a result
does not follow fromthe | anguage of the statute. In such an
event she should have the option to separate herself or to
conti nue inthe famly as long as she wishes as its memnber




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 3 of 11
t hough she has acquired an
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i ndefeasible interest in a specific share of the famly
property which would remain undinnished, whatever nay be
the subsequent changes in the conposition of the nenbership
of the famly. [369C F]

In the instant case, the theory that there was a famly
settl enent not being pressed and there being no action taken
by either of the two fenales concerned in the case to becone
divided from the renaining nmenbers  of t he famly,
notw t hstandi ng the death of Sham Rao the remaini ng menbers
of the famly continued to hold the famly properties
together though the individual interest of the female
nenbers thereof in the family properties had becone fixed.
[ 369H;, 370A]

1.3 Since a "person" as defined in Section 2(22) of the
Act includes a "famly"  as defined in Section 2(11) for
purposes of the Ceiling Act, the nmenbers of a famly cannot
hold nore than _one unit of ceiling area. In the
circunst ances of ~the case, here, Narayana Rao, Sul ochanaba
and Gangabai alias Taibai~ were together entitled to retain
only one wunit of the ceiling area as held by the Sub-
Di visional Oficer, which was affirmed by the Tri bunal

[ 364E; 371B]

21 The joint and undivided famly is the norma
condition of a Hindu Society. An undivided Hindu famly is
ordinarily joint not only in estate but in food and worship
but it is not necessary that a joint famly should own joint
fam ly property. There can be a joint famly wi thout a joint
famly property.

[ 365F]

2.2 A Hi ndu coparcenary is, however, _a narrower body
than the joint famly. Only nmales who acquire by birth an
interest in the joint or coparcenary property can be nmenbers
of the coparcenary or coparceners. A nmale nenber of a joint
famly and his sons, grandsons and great grandsons
constitute a coparcenary. A coparcener acquires right in the
coparcenary property by birth but his right can be
definitely ascertained only when a partition takes place.
When the family is joint, the extent of the share of a
coparcener can not be definitely predicated since it _is
al ways capable of fluctuating. It increases by the death of
a coparcener and decreases ON the birth of a coparcener,

[ 366D E]

2.3 A joint famly, however, nay consist of fenmale
menbers. It nmay consist of a male nmenber, his wife, his
nmot her and his unmarried daughters. The property of a joint
fam |y does not cease to belong to the famly nmerely because
there is only a single nmale nenber in the famly and joint
famly may consist of a single nale nenber and his wife and
daughters. It is not necessary that there should be two male
menbers to constitute a joint famly. [366F-G

Gowl i Buddanna v. Comm ssioner of Income Tax Mysore,
Bangalore [1966] 3 S CR 224; Sitabai & Anr. V. Ram
Chandra, [1970] 2 SS.C. R 1l; N V. Narendranath V. Conm ssi oner
of Wealth Tax, Andhra Pradesh, Hyderabad [1969] 3 S.C. R 882
referred to
361

2.4 Wile under the Mtakshara Hndu law there is
conmmunity of ownership and unity of possession of joint
famly property wth all the nenbers of the coparcenary, in
a coparcenary governed by the Dayabhaga law, there is no
unity or ownership of coparcenary property with the nmenbers
thereof. Every coparcener takes a defined share in the
property and he is the owner of that share. But there is,
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however, unity or possession. The share does not fluctuate
by births and deaths. Thus it is seen that the recognition
of the right to a definite share does not militate agai nst
the owners of the property being treated as belonging to a
famly in the Dayabhaga | aw.
[ 366G H, 367A- B]

2.5 The decision of the Suprene Court in GQurupad
Khandappa Magdum v. Hirabai Khandappa Magdum & Ors, [1978] 3
S CR 761 has to be treated as an authority for the
proposition that when a female nenber who inherits an
interest in the joint famly property under Section 6 of the
Succession Act files a suit for partition expressing her
willingness to go out of the family she would be entitled to
get both the interest she has inherited and the share which
woul d have been notionally allotted to her as stated in
Expl anation | to Section 6 of the Succession Act, and |ot an
authority for the proposition that she ceases to be a nenber
of the ~famly on the death of a male nmenber of the famly
whose interest” in the famly property devolves on her
wi t hout her~ volition to separate herself fromthe famly.
[367C, 369A-D

Gar upad Khandappa Magdum v. Hirabai Khandappa Magdum &
Os. [1978] 3 S.C.R 761; explained.

JUDGVENT:

ClVIL, APPELLATE JURI SDICTION;- Civil Appeal NO 1441 O
1971

From t he Judgnent & Order dated 26.4.1970 O .t he Bonbay
Hi gh Court in Special Cwvil Application No, 163/1967.

Y.S. Desai and M N. Shroff for the Appellant,

U R Lalit and A.G Ratnaparkhi for the Respondents,

The Judgnent of the court was delivered by

VENKATARAM H, J. Sham Rao Bhagwant Rao Deshmukh and his
son, Narayan Rao Were nenbers of ~a joint Hndu famly
governed by the Mtakshara School of law. Hs wfe
Sul ochanabai and his nother Gangabai alias Tribai Wre al so
the menmbers of that fanmily. The said fami|ly owned extensive
properties which included agricultural |lands situated in
fourteen villages. Sham Rao died on June 15, 1957 after the
coming into force of the Hndu Successions Act, 1926
(hereinafter referred to as the Act’) and on his death his
interest in the coparcenary property devolved on his Son
wi fe and nother in equal shares under section 6 of the Act,
such interest
362
being the share that would have been allotted to himif a
partition of the famly property had taken place inmredi ately
before his death irrespective of whether he was entitled to
claimpartition or not. According to the |aw governing the
above famly which was governed by the Bonbay School' under
whi ch the nmother also was entitled to a share at a partition
bet ween her husband and her son equal to that of her son
one-third share in the famly property could have been
allotted to the share of Sham Rao imediately before his
death had a partition taken place. That one-third share
devolved in equal shares on Narayan Rao, Sul ochanabai and
Gangabai alias Tai bai each inheriting one-ninth share of the
fam ly property. They, how ever, continued to |ive together
enjoying the famly properties as before. On January 26,
1962 the Maharashtra Agricul tural Lands (Ceiling on
Hol di ngs) Act, 1961 hereinafter referred to as "the Ceiling
Act’) cane into force. As required by the Ceiling Act,
Narayan Rao filed a declaration on behalf of hinmself, his
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not her Sul ochanabai and his grandnother Gangabai alias
Tai bai before the Sub-Divisional Oficer, Saoner stating
that they held in all 305 49 acre of agricultural |and and
that under a famly arrangenent entered into on March 30,
1957 they were holding the lands in distinct and separate
shares, Narayan Rao holding one-half and the other two
hol di ng one-fourth share each and that each of them was
entitled to retain 96 acres which was the nmaxi mum extent of
 and which a person in that area could hold after the
Ceiling Act cane into force. The Sub-Divisional ; officer
after enquiry held that the alleged fanily settlement was
not true, Narayan Rao, his. mother and his grandnother were
joint in estate and constituted a famly within the neaning
of that expression as defined in Section 2(1 ]) of the
Ceiling Act and the famly could not hold agricultural |and
in excess of one wunit of the ceiling area, The Sub-
Divisional Oficer came'to the conclusion that the tota
area held by the said famly on the appointed day was 313.57
acres, ‘and as the “said lands were situated in different
villages and the ceiling area in all the villages except in
Chanakpur-village was 96 acres and i'n Chanakpur village the
ceiling area was 108 acres, the total land held by the
famly was to be converted into 304.57 acres for purposes of
the Ceiling Act. He further held that the famly was
entitled to 96 acres of |and out of the said 304 57 acres on
the appointed day and as the famly had alienated after
August 4, 1959 about 44 acres of land in contravention of
Section 10(1) of the Ceiling Act, it could retain only 51.16
acres. The remaining extent of land measuring in all 222.32
acres was declared as surplus land which had to be
surrendered under the Ceiling Act. Aggrieved by the decision
of the

363

Sub- Di vi sional O ficer, Nar ayan - Rao, his not her and
grandnot her filed an appeal before the Maharashtra Revenue
Tri bunal questioning the correctness of the said decision
and that appeal was dism ssed. Against the decision of the
Tribunal they filed a petition before the H gh 'Court of
Bonbay under Article 227 of the Constitution Before the H gh
Court the case of famly settlenent was not pressed but it
was contended that since the one-third interest in the
famly property which could have been allotted to the share
of Sham Rao had he denanded a partition i mediately before
hi s death had devol ved in equal shares on his heirsi.e. his
wi fe, nother and son, the surviving nenbers of the famly
ceased to- hold the family property as nenbers of a famly
and, therefore, each of themwas entitled to beallowed to
retain one wunit of the ceiling area under the Ceiling Act.
The Hi gh Court upheld the above plea. It held that since the
one ninth share of Gangabai alias Taibai, the nother of Sham
Rao did not exceed the ceiling area, she could retain al
the land belonging to her. It further held that Narayan Rao
and Sul ochanabai were each entitled to 4/9th share of the
property and each of themwas entitled to retain for hinself
or herself, as the case nay be one unit of ceiling area out
of his or her 4/9th share in the famly property and only
the surplus was liable to be surrendered. The Hi gh Court
directed the Sub-Divisional Oficer to pass fresh orders
accordingly in the light of its decision. The State
Government has filed this appeal by special |eave against
the decision of the Hi gh Court.

In order to examine the correctness of the contentions
urged in this appeal, it is necessary to refer briefly first
to the rel evant provisions of the Ceiling Act, as they stood
on the appointed day, i.e. the date on which the said Act
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cane into force. The Ceiling Act came into force on January
26, 1962 as per notification issued by the State Governnent
under Section 1(3) thereof. The Ceiling Act as its long
title indicates was enacted for the purpose of inposing a
maxi mumlimt (or ceiling) on the holding of agricultura
land in the State of Mharashtra to provide for the
acquisition and distribution on land held in excess of such
ceiling and for making provisions regarding a mtters
connected with the purposes aforesaid. The inposition of
ceiling on the holding of agricultural |and was found to be
necessary in the interests of the agrarian econony of the
State. The Ceiling Act also nmde provisions for the
di stribution of surplus ['and acquired from persons who were
holding in excess of the ceiling anpbngst the |andless and
ot her persons. Sections 3 and 4 of the Ceiling Act provided
as foll ows
364
"3 In order to provide for the nore -equitable
di stribution of agricultural |and anongst the peasantry
of .tthe~ State of Maharashtra (and in particular, to
provide that |andless persons are given land for
personal cultivation),on the comrencenent of this Act
there shall be inmposed to the extent, and in the manner
hereinafter provided, a maximum limt (or ceiling) on
the holding of agricultural |and throughout the States.
4. (1) Subject to the provisions of this Act, no person
shall hold Iland in excess of the ceiling area, as
deternined in the manner hereinafter provided.
Expl anation.-A person may hold exenpted land to any
ext ent
(2) Subject to the provisions of this Act, all |and
held by a person in excess of the ceiling area, shal
be deemed to be surplus land, and shall be dealt with
in the manner herein after provided for surplus land."
The ceiling areas was prescribed by Section 5 of the
Ceiling Act. Section 2(22) of the Ceiling Act defined the
expression 'person’ as includinga famly. Section 2(11) of
the Ceiling Act read as foll ows:
"2(11) “"famly" includes, a Hi ndu undivided famly, and
in the case of other persons, a groupor wunit the
menbers of which by customor usage, are joint _in
estate or possession or residence,”
Section 2(20) of the Ceiling Act stated:
"2. (20) "menber of a famly" means a father, nother,
spouse, brother, son, grandson, or dependent sister or
daughter, and in the case of a H ndu undivided fanily a
menber thereof and also a divorced and  dependent
daught er.

The Ceiling Act was applicable not only to Hindus
governed by the Mtakshara H ndu Law which recognized an
undivided H ndu family but to all other comunities anongst
whom the concept of an wundivided fanmly owning  joint
property in which the menbers of the undivided fanm ly had
conmunity of interest was unknown. The
365
Ceiling Act intended that even anongst such non-Hindu
conmunities, a famly should not be permtted to hold
agricultural land in excess of the ceiling. It is with this
object a wder definition of the expression 'famly’ was
given in section 2(11) of the Ceiling Act as including not
only a Hndu undivided famly but other fanmlies too whose
nenbers could belong to any of the classes nentioned in
section 2 (20) of the Ceiling Act. In the case of fanmilies
other than a Hindu undivided fanmily, a father, nother,
spouse. brother, son, grandson or dependent sister or
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daughter constituted a famly and by virtue of section 2(21)
were treated together as a person and in the case of a Hindu
undi vided famly every nenber thereof was treated as a
menber of the family. A divorced and dependent daughter al so
could be a nmenber of the famly.

The contention urged before us is that by reason of the
death of Sham Rao, the family becane disrupted of divided
and that Narayan Rao, his nother and his grandnother ceased
to be nmenbers of a joint Hndu famly. Elaborating the said
contention the |earned counsel for the respondents herein
argued that by virtue of the proviso to section 6 of the Act
read wth Expl anation | thereto which pur poses of
quantifying the interest in the joint famly property that
devol ved on the heirs of a deceased nmale Hi ndu required that
it should be assuned that a notional partition had taken
place in the family " imediately prior to the death of the
deceased, the female heirs of-such deceased H ndu becomne
di vided or separated from the famly on the death of the
deceased. / In order to examne the wvalidity of this
submi ssion it is necessary to refer to sone of the rel evant
features of a Hindu undivided famly and to consider the
effect of the provisions of section 6 of the Act on such
famly

As observed in /Mayne on Hi ndu Law and Usage (1953 Edn )
the joint and undivided famly is the nornal condition of a
Hi ndu society. An undivided Hindu famly is ordinarily joint
not only in estate but in food and worship but it is not
necessary that a ‘joint famly should own joint famly
property. There can be a joint famly without a joint famly
property. At para 264 of the above treatise it a is observed
t hus:

"264. It is evident that there can be no linit to the

nunber  of persons of whom a Hondu joint  famly

consists, or to the rempteness of  their descent from
the common ancestor, and consequently to the distance
of their relationship from

366

each other. But the Hi ndu coparcenary is a nuch

narrower body.......... For, . coparcenary in t he

M takshara Law is not identical with coparcenary as

understood in English law. when.a nenber or a joint

famly dies, ’'his right - accrues to the other menbers
by survivorship, but if a coparcener dies his or her
right does not accrue to the other coparceners, but
goes to his or her own heirs". Wen we speak of a Hindu
joint famly as constituting a coparcenary we refer not
to the entire nunmber of persons who can trace descent
froma comopn ancestor, and anongst whom no partition
has ever taken place; we include only those person
who, by virtue of relationship, have the right to enjoy
and hold the joint property, to restrain the acts of
each other in respect of it, to burden it with their
debts, and at their pleasure to enforce its partition

Qutside this body, there is a fringe of persons

possessing only inferior rights such as that  of

mai nt enance, which however tend to dimnish as the
result of reforms in Hindu | aw by | egislation."

A Hi ndu coparcenary is, however, a narrower body than
the joint famly. Only males who acquire by birth an
interest in the joint or coparcenary property can be menbers
of the coparcenary or coparceners. A nale nenber of a joint
famly and his sons, grandsons and great grandsons
constitute a coparcenary. A coparcener acquires right in the
coparcenary property by birth but his right can be
definitely ascertained only when a partition takes place.
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When the famly is joint, the extent of the share of a
coparcener cannot be definitely predicated since it is
al ways capable of fluctuating. It increases by the death of
a coparcener and decreases on the birth of a coparcener. A
joint famly, however, may consist of fermale menbers. It nmay
consist of a male nenber, his wfe, his mother and his
unmarri ed daughters. The property of a joint fanm |y does not
cease to belong to the famly nerely because there is only a
single male nmenber in the fanmily. (See Gowi Buddanna v.
Conmi ssi oner of |ncone-tax, Mysore. Bangalore(l) and Sitaba
& Anr. v Ram Chandra).(2) A joint famly may consist of a
single male nmenber and his wife and daughters. It is not
necessary that there should be two nmal e nenber to constitute
ajoint famly. (See N V, Narenderanath v. Conmi ssio-
(1) [1966] 3 S.C R 224.
(2) [1970] 2 SSC R 1.
367
ner of ~Wealth Tax, Andhra Pradesh, Hyderabad).(l) Wile
under the Mtakshara Hindu law there is community of
ownership and wunity of possession of joint famly property
with all —the menbers of the coparcenary, in a coparcenary
governed by the Dayabhaga law, there is no wunity of
owner ship of coparcenary property with the menbers thereof.
Every coparcener takes a defined share in the property and
the property and he is the owner of that share. But there
is, however, unity of possession. The 'share does not
fluctuate by births and deaths. Thus it is seen that the
recognition of the right to a definite share does not
mlitate against the owners of the property being treated as
belonging to a famly .in the Dayabhaga | aw

W have earlier seen that fenml es can be the nenbers of
a Hndu joint famly. The question now is whether fenales
who inherits a share in a joint famly property by reason of
the death of a nmenber of the family ceases to be a menber of
the famly. 1t was very forcefully pressed upon us by the
| earned counsel for the respondents relying upon the
decision of this Court in GQurupad Khandappa Magdum v.
Hi rabai Khandappa Magdum & Os. (2) that there was a
di sruption of the family in question on the death of Sham
Rao as for the purpose of determ ning the interest inherited
by Gangabai alias Tai bai and Sul ochanabai it was necessary
to assune that a notional partition had taken place,
i medi ately before the death of Sham Rao and carriedto its
| ogical end as observed in the above decision, ~Gangaba
alias Taibai and Sul ochanabai should be ~deened to  have
becorme separated fromthe famly. The facts of the above
said case were these. One Khandappa died | eavi ng-behind his
wife Hirabai, tw sons and three daughters after the com ng
into force of the Act. Hirabai filed a suit for partition
and separate possession of 7/24th share in the joint famly
property on the basis of section 6 of the Act. She clai ned
that if a partition had taken place between her husband and
her two sons inmmediately before the death of her husband
Khandappa, she, her husband and two sons would have each
been allotted a one-fourth share in the famly property and
on the death of her husband the one fourth share which woul d
have been allotted in his favour had devolved in; equa
shares on her, her two sons and three daughters. Thus she
clainmed the one-fourth share which had to be allotted in her
favour on the
(1) [1969] 3 S.C. R 882.
(2) [1978] 3 S.C R 761
368
national partition and 1/24th share (which was one-sixth of
the one-fourth share of her husband) i e. in all 7/24th
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share. It was contended on behalf of the <contesting
def endant that she could not get the one-fourth share since
actually no partition had taken place. Chandrachud, CJ
rejected the said contention with the foll owi ng observations
at p. 768:
"In order to ascertain the share of heirs in the
property of a deceased coparcener it is necessary in
the very nature of things, and as the very first step,
to ascertain the share of the deceased in the
coparcenary property. For, by doing that al one can one
determ ne the extent of t he claimant’s share.
Expl anation I to section 6 resorts to the sinple
expedi ent, undoubtedly fictional, that the interest of
a Hindu Mtakshara coparcener "shall be deened to be"
the share in the property that woul d have been allotted
to him if a partition of that property had taken place
i medi ately before hi s -~ deat h. VWhat is therefore
required to  be assumed is that a partition had in fact
taken place between the deceased and his caparceners
i mediately before his death. That assunption, once
made, is irrevocable: In other words, the assunption
havi ng been nade once for the purpose of ascertaining,
the share of the deceased in the coparcenary property,
one cannot go back on that assunption and ascertain the
share of heirs of the without reference to it. The
assunption which the statute requires to be nade that a
partition had in fact taken place mnust perneate the
entire process of ascertainment of the ultimte share
of the heirs, through all its stages. To nake the
assunption at the initial stage for thelimted purpose
of ascertaining the share of the deceased and then to
ignore it for calculating the quantumof the share of
the heirs is truly to pernmit one’'s inmagination to
boggle. Al the consequences  which flow froma rea
partition have to be logically worked out, which neans
that the share of the heirs nust be ascertained on the
basis that they had separated from one another and had
received a share in the partition which had taken place
during the Ilife time of the deceased. The allotnment of
this share is not a processual step devised nerely for
the purpose of working out sone  other conclusion. It
has to be treated and accepted as a concrete reality,
sonet hing that cannot be recalled just as
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a share allotted to a coparcener in an-actual partition
can- not generally be recall ed. The i nevitable
corollary of this position is that the heir will get

his or her share in the interest which the deceased had

in the coparcenary property at the tine of his death,

in addition to the share which he or she received or
must be deened to have, received in the -notiona
partition."

We have carefully considered the above decision and we
feel that this case has to be treated as an authority for
the position that when a fenale nmenber who inherits  an
interest in the joint famly property under Section 6 of the
Act files a suit for partition expressing her willingness to
go out of the famly she would be entitled to get both the
interest she has inherited and the share which have been
notionally allotted to her, as stated in Explanation | to
Section 6 of the Act. But it cannot be an authority for the
proposition that she ceases to be a nenber of the fanmily on
the death of a nale menber of the fam|ly whose interest in
the famly property devolves on her wi thout her volition to
separate herself fromthe fanmly.A legal fiction should no
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doubt ordinarily be carried to its logical end to carry out
the purposes for which it is enacted but it cannot be
carried beyond that. It is no doubt true that the right of a
female heir to the interest inherited by her in the famly
property gets fixed on the death of a male nmenber under
section 6 of the Act but she cannot be treated as having
ceased to be a nenber of the famly wi thout her volition as
otherwise it wll lead to strange results which could not
have been in the contenplation of Parlianent when it enacted
that provision and which might also not be in the interest
of such fermale heirs. To illustrate, if what 1is being
asserted is accepted as correct it may result in the wife
automatically being separated from her husband when one of
her sons dies |eaving her behind as his heir. Such a result
does not followthe |anguage of the statute. 1In such an
event she should have the option to separate herself or to
continue in the famly ~as long as she wi shes as its nenber
t hough she has “acquired an indefeasible interest in a
specific share of the famly property which would renmain
undi mi ni shed whatever nay be the subsequent changes in the
conposition of - the nenbership of the fanmily. As already
observed the ownership of adefinite share in the famly
property by a person need not be treated as a factor which
would mlitate against his being a menber of a famly. W
have already noticed that in the case of ‘a Dayabhaga famly,
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whi ch recogni ses unity of possession but not community of
interest in the famly properties ampongst its nmenbers, the
menbers thereof do constitute a famly. That mght al so be
the case of famlies of persons who are not H ndus. In the
instant case the theory that there was a fam ly settlenent
is not pressed before wus. There was no action ‘taken by
either of the two fenales concerned in the case to becone
di vided fromthe renmaining nenbers of the famly. It should,

therefore, be held that notw thstanding the death of Sham
Rao the remaining menbers of the famly continued to hold
the famly properties together though the individua

interest of the female nenbers thereof in the famly
properties had becone fixed.

W have already seen that a ’'person” includes a
"fam |y’ for purposes of the Ceiling Act and the nmenbers of
a famly cannot hold nore than one unit of ceiling area. The
respondents cannot derive any assistance fromthe proviso to
section 6 of the Ceiling Act. Section 6 of the Ceiling Act
provided that where a fanily consisted of nenbers ~which
exceeded five in nunber, the famly would be entitled to
hold | and exceeding the <ceiling area to the extent of one-
sixth of the ceiling area for each nenber in excess of five,
subject to the condition that the total holding did not
exceed twice the ceiling area. The proviso to section 6 of
the Ceiling Act provided that for the purposes of increasing
the holding of the family in excess of the ceiling area as
stated above if any menmber thereof held any |and separately
he would not be regarded as a nenber of the famly for that
purpose. This proviso was intended to qualify what was
stated in Section 6 and was limted in its operation. It was
confined to the purpose of increasing the ceiling area as
provided in section 6 of the Ceiling Act. It cannot be
construed as |aying down that wherever a nenber of a famly
had his separate property he or she should be regarded as
not a nenber of a famly and that he or she would be
entitled to a separate unit of ceiling area.

The Hi gh Court having held that after the death of Sham
Rao the joint famly of Narayan Rao, Sulochanabai and
Gangabai continued and that there was nothing to show that
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Nar ayan Rao, Sul ochanabai and Gangabai separated in
resi dence after the death of Sham Rao erred in hol ding that
each of themwas entitled to a separate unit of ceiling area
in the circunmstances of this case. Its construction of the
proviso to Section 6 of the Ceiling Act is al so erroneous.
Its conclusion that "even though, therefore, ordinarily a
person may be a nenber of a Hndu joint family for the

pur pose
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of the Ceiling Act, he would "not be held to be a nenber if
he hol ds | and separately" for all purposes is again

erroneous for the reasons already given above.

In the circunstances of the case, we are of the view
that Narayan Rao, Sul ochanabai and Gangabai alias Taiba
were together entitledto retain only one unit of ceiling
area. In the result ~the judgnent of the H gh Court is set
aside and the order passed by the Sub-Divisional Oficer
whi ch was affirmed by the Tribunal is restored.

For the foregoing reasons’ the appeal is accordingly
al | oned. There shall be no order as to costs.

S. R Appeal all owed
372




