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ACT:

Crimnal trial-Trial" for nurder under s. 302 1.P.C. -Accused
whet her under goi ng/sentence of life inprisonment at tinme of
conmi ssion of offence so as to attract death penalty under
S. 303 [|.P.C.-Wether trial judge nust take evidence for
this purpose wunder's. 310 C. P. C  Propriety of High
Court converting conviction to one under s. 303 1.P.C
exercising powers under s.439 1.P.C. on the basis of
revision petition filed by private party.

HEADNOTE

The appellant was tried for an offence under s.302 1.P.C
The prosecution sought to put on record two docunents to
show that the appellant was punishable with death under s.
303 1. P.C in viewof the fact that he had earlier been
convicted of another murder and was in that connection
undergoing a sentence of life inprisonment though he had
been released on probation. The trial judge held that the
documents were not relevant because in his view the
condi tions which would make them relevant wer e not
sati sfied. He convicted the appellant under s. 302 I.P.C.
as charged and sentenced himto inprisonnent for |ife. The
State did not file any appeal but two revision petitions
were filed in the H gh Court by the brother of the deceased
agai nst the orders of the Sessions Judge refusing to ~summon
the aforesaid docunents and refusing to frame a charge under
s. 303 I|.P.C. The appellant sent an appeal against his
conviction to the H gh Court of Allahabad in the formof a’
letter. The High Court sent the matter to the Sessions
Judge for determination of the question whether the
appel l ant and the person alleged to have been convicted  of
murder in the wearlier case were the same persons. The
Sessi ons Judge recorded a finding that the appellant was the
person who had been convicted of the earlier murder and was
undergoi ng i nmprisonment of life in that connection. On this
report the Hi gh Court convicted the appellant under s. 303

|.P.C. and sentenced himto death. It however granted hima
certificate to appeal to this Court. The questions that
fell for consideration were : (1) whether the appellant was
liable to be sentenced under s. 303 |I.P.C. for the enhanced
puni shment of death; (ii) whether it was necessary in the
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present case to follow the procedure laid down in s. 310 of
the Crimnal Procedure Code; (iii) whether the H gh Court
woul d i npose the enhanced puni shnent of death when there was
no appeal by the State nerely on the basis of revision
petitions filed by a private party.

Di sm ssing the appeal

HELD: Per Al agi ri swami and Vaidialingam JJ. (Dua J.
di ssenti ng)

(i)lt was established that the accused was under 'a
sentence of inprisonnent for life when he conmitted the
present rmurder. He would therefore be liable to be
convi cted under Section 303 of the Indian Penal Code. [142-
Dl

(ii)Under s. 3 10 of the Code of Crimnal Procedure as
under s. 75 of the Indian Penal Code, it is enough if the

person concerned has been earlier convicted. It is not
necessary that the-sentence shoul d be

137

in force. But under s. 303 |.P.C. the person’s sentence

nust be in force if the person is to be dealt with for a
subsequent of fence of nurder under that section. Bearing in
mnd that section 75 |.P.C. and section 310 of the Code of
Cri m nal Procedure deal~ with persons with previ ous
convi ction the previous sentence need not necessarily be in
force when the subsequent offence is commtted-it would be
clear that the latter section is intended to be applicable
only to cases to which section 75 of ‘the Indian Penal Code
applies. [144A-B]

Section 303 is like a proviso toa. 302 and a court trying a
person for murder could apply the provisions-of s. 303 if it
is brought to its notice that the person being tried is
under a sentence of life inprisonment. ~ The punishnent for
an offence under r. 302 is either death or life inprisonnent
and s. 303 renoves the alternative punishment and makes a
sentence of death compul sory. - There is no need therefore to
for ' me a further charge under section 303 according to the
provisions of section 310 Cr. P. C It nust therefore be
held that there was no illegality committed by ‘the High
Court in sentencing the appellant to death without farmng a
charge as required under section 310 of the Code of Crimina
Procedure or wthout sending back the case for fresh trial
by the Sessions Judge after fram ng a charge under section
303 |.P.C. [1440-H]

(iii)Under Section 439 of the Code of Crimnal Procedure the
Hi gh Court has anple powers and as a notice had been given
to the appellant to show cause why his sentence should not
be enhanced, there 'was no illegality in the sentence of
death inmposed on the appellant. The power under s.439 Cr
P.C. is one which the H gh Court can exercise suo nmotu and
all that a person filing a revision petition under / that
section does is to drawthe court’s attention -to an
illegal, inproper or incorrect finding, sentence or order of
a subordinate court. The fact that in this case the brother
of the deceased filed the revision petitions and the
Government did not do so did not affect the powers of the
Hi gh Court under that Section. |In addition reference nay
also be made to s. 423 (1A of the Cr., P.C [145B-D

Per Dua J.-In this case the H gh Court was not at al
justified in interfering with the discretion of the tria
court in decling to take the two docunments on the record
when the prosecution had not in good tinme sumopned the
evi dence for proving the previous conviction of t he
appel l ant and the fact that he was under a |ife sentence and
had al so not asked, for adjournnent of the appellant’s tria
on the charge under s. 302 |.P.C. The appellant could by no
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nmeans be considered to have notice of a charge under s. 303
1. P.C. or of the facts which formthe essential ingredients
of the offence, when there was absolutely no such indication
in the charge actually franmed agai nst himand on which he
was tried. [155E-Q

The High Court did not also scrutinise the proceedings of
the Sessions Judge for ascertaining if the appellant had
been afforded adequate | egal assistance and also as to why
the thunb inpressions and the handwitings, if any of the
accused in the two cases were not got conpared. The High
Court should have done so in order to satisfy itself if the
appel | ant had been afforded adequate and ef fective
opportunity to defend hinself before the Sessions Judge
because those proceedings were just as serious as a tria
for an offence prescribing death as the only penalty. 1156C

D

Bashira v. State of U P. AIl.R 1968, S.C. 1313, referred
to.

138

The High Court erred in enhancing the appellant’s sentence
on the facts and circunstances of this case. Justice had

quite clearly failed here as a result of the interference by
the Hi gh Court on revision at the instance of the private
conpl ai nant . The deat h-sentence passed by the H gh Court
agai nst the appel I'ant ‘nust accordi ngly be quashed and the
sentence of life inprisonment passed by the trial Court nust
be restored. [156-F]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 206 of
1971.

Appeal by certificate fromthe judgnent and order ' dated
August 11, 1970 of the Allahabad High Court in Crimna
Appeal No. 216 of 1966.

M S. CQupte, for the appellant.

O P. Rana, for the respondent.

The Judgrment of A Alagiriswam and C. A . Vaidialingam JJ.
was delivered by Alagiriswanmi, J., 1. D Dua, J. gave a
di ssenting Opi ni on.

ALAG RISWAM, J. This is an appeal agai nst the judgnment of
the High Court of Allahabad altering the sentence of |life
imprisonnent inflicted on the appellant by the Sessions
Judge, Hamirpur; to one of death under Section 303 I.P.C
The nmain argunent in this case has been about the legality
of the conviction of the appellant under Section 303 1.P.C
though an attenpt was al so nmade to canvass the | correctness
of the judgnment of the Sessions Judge awardi ng the sentence
of life inprisonnent.

On 14-10-1964 the deceased. Rati Ram and his- brother
Pooran, P.W 1, had gone to their fields and Pooran and his
servant Ganga, P.W 4, were ploughing their fields. In
another field belonging to Pooran the appellant was grazing
his cattle. Rati Ram asked the appellant to take away the
cattle fromhis field as it was not yet dry and grazing of
the cattle woul d danage the field. The appellant refused to
renove his cattle fromthe field and upon this there was an
exchange of abuses between the two. Wen the deceased was
driving away the cattle fromthe field, the appellant gave a
blow on the left side of the neck of the deceased wth a
Pharsa, which he had in his hand, and the deceased fell down
and died. Sunder Lal, P.W 2, who was ploughing his field
nearby as well as Laxmi Prasad, P.W 3, who happened to be
on the spot. also saw this occurrence in addition to PW |
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and P.W 4. P.W | reported the occurrence at the police
station and the Station Oficer, P.W 5, reached the village
the same day, held an inquest, renmoved the blood stained
clothes fromthe dead body, prepared a site plan and sent
the body for postnmortem exam nation. He also took the bl ood
stained earth. After recording the statements of PN 1 to 4
and recording the statenent of the accused on 25-10-64 he
139
submitted the charge sheet. The accused was conmmitted to
t he Court of Sessions in due course to stand his tria
under Section 302 |.P.C. The defence of the appellant was
conpl ete denial of the quarrel at the scene of occurrence as
spoken to by the prosecution witnesses.
The medi cal evidence established that the deceased died of a
blow given on his neck with a Pharsa. The occurrence
happened during day tinme and in the report to the police the
whol e story, as spoken to by the prosecution w tnesses, was
ment i oned. There, was no suggestion to PW 1, 2 and 4 of
any enmity wth the accused. A suggestion was nade to P. W
3 that the appellant’s father had appeared as a witness in a
dacoity <case against PW3' s grand father, in which he-was
convicted. P.W 3 stated that he did not know whether this
was true. and except this suggestion there was no other
evidence to establish the enmty. This suggestion, however,
| ooks far-fetched. We have carefully gone through the
evidence in this case as al so the Judgnent of the Sessions
Judge and the Hi gh Court and find noreason-to differ from
themin their conclusion that the appellant is guilty of the
mur der of Rati Ram
It was argued before the Sessions Judge that in any case, no
of fence under Section 302 I.P.C. had been made out and that
there was only an offence under Section 304, even if the
prosecution story could be held to have been proved. The
| earned Sessions Judge took the view that though the
occurrence took place wthout premediation and in a sudden
fight, and there was exchange, of abuses on both sides, it
could be presuned that it took place in the heat of / passion
upon a sudden quarrel, but that it could not be said that
the offender had acted without having taken  any  undue
advant age, and on the ground that the accused had acted in a
cruel and unusual manner. he held that the offence did not

fall’ under Exception 4 of Section 300 of the, Indian Pena
Code and found himguilty under Section 302 |.P.C. On the
around, how,ever | , that there was no prenediation and it

was a sudden fight and the nurder was conmitted in the heat
of passion upon a sudden quarrel, and that the accused had
given only , a single blow of the Pharsa, he awarded the
| esser penalty of inprisonnent for life.

Bef ore the Sessions Judge, a petition was presented on 21st-
July 1965 drawing his attention to the fact that the
appel | ant was under a previous sentence of inprisonnent for
life, on conviction under s. 302 I.P.C. and that 'he was
rel eased on probation in the year 1959 and that his
probationary period was upto 1973 and hence he should  be
charged under Section 303 |I.P.C. The Sessions Judge was
requested to send for the file of release orders under the-
U. P. Releases on Probation Rules containing GO No. 271
(i)PI XXI'1-1212(1)/ 1959 dated April 4, 1959 relating to the
rel ease of the appellant. On that application the Sessions
Judge passed’

140

a one word order saying 'Summon. On July 22, 1 965 on
behal f of the prosecution another application was filed in
these terns

"Most respectfully it is submtted that the prosecution
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wants to bring into the records the followi ng two papers.

It is, therefore, prayed to your honour kindly to allow
papers to be filed with the records.

Papers to be filed

1. Previ ous conviction certificate of the accused Us. 302
I.P.C. in the year 1953 by the |earned Sessions Judge,
Ham r pur.

2. copy of the letter fromthe UP. Govt. to the DM
Ham rrpur regarding the release of this accused on probation
of the year 1959. |In that release order his probation
period is upto the year 1973."

On this application the Sessions Judge passed the follow ng
order: -

"The papers are not rel evant unl ess any docunment is produced
to show that the present nurder was conmitted when the
accused was on probation or was serving out the sentence.
Hence rejected.”

Thereafter the remaining evidence was taken and the accused
was exam ned. Argunents were heard and the judgnent was
delivered ,on July 26, 1965.

Whien the matter cane up before the Hi gh Court on appeal by
the appellant, two revision petitions were filed by Pooran
brot her of the deceased, against the order of the Sessions
Judge refusing to sumon docunents and refusing to frame a
charge under S. 303 |.P.C. The prayer was that the appell ant
shoul d be convicted and sentenced under s. 303 |.P.C. The
appeal and the revisions were heard  together. The High
Court took the view that the appellant was guilty of the
of fence of murder  and had been rightly convicted. The

| earned Judges were of the opinion that the Sessions Judge
ot justified in disposing of the applications filed by

the prosecution during the course of trial before himin the
manner done by him and it was his duty to get the necessary
material and then to decide whether the prosecution was
justified in asking for’ the charge to be framed under s.
303 1.P.C. or not and that the 'Sessions Judge had failed to
perform his duty. The Deputy Government Advocate  produced
before the Hi gh Court a G O, which had been asked to be
summoned in the earlier applications, which established
that one Pratap son of Tul ai yan was sentenced

141

to death for the nmurder of Srimati Phulraniand this was
conmmuted to one of life inprisonment. This sentence was in
force on the date on which the appellant committed the
nmurder of Rati Rain. Wen he was questioned whether he had
been convicted earlier under s. 302 |.P.C.. the appellant
deni ed that he had been prosecuted or convicted for rmurder
The matter was, therefore, sent by the H gh Court to the
Sessions Judge, with a direction to nake an enquiry whet her
the appellant and the person referred to as Pratap ~ son of
Tul aiyan convicted earlier for nurder of Snt. Phul rarn
were one and the sanme. The Sessions Judge accordingly held
an enquiry in which he examned the husband of  Snt
Phul rani, as al so Pooran, who had been exami ned earlier  as
P.W 1 in the present case. Both of them gave evi dence that
the appellant was none other than Pratap son of Tul ai yan,
who had been earlier convicted for nurder of Snt. Phul rani
The appell ant adnitted before the Sessions Judge that he was
the same person who was prosecuted for the nurder of
Phul rani in 1953 and had been convicted and sentenced to
death. The Sessions Judge recorded the finding that Pratap
son of Tul ai yan who was convicted for the murder of Phulran
in Sessions Trial No. 25 of 1953 and the present appellant
were one and the sane person. The High Court accepted this
fi ndi ng.

was n
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It was contended before the High Court that it could not, in
exercise of its revisional jurisdiction under s. 439 Cr

P.C., convict the appellant of the offence under s. 303
I.P.C. and that it should remand the case to the Sessions
Judge for fram ng an additional charge under s. 303 1.P.C

and then proceed in accordance with the procedure prescribed
by s.310 C.P.C. The High Court held that it was not
necessary to followthe procedure prescribed by s. 310 Cr

P.C. and that they could, in exercise of their revisiona

powers, enhance the sentence on the appellant to one of
death under s. 303 of the Indian Penal Code, and that it was
not a case of the appellant having been acquitted under s.
303 of the |.P.C. earlier and it could not be said that he
was being convicted for an offence for which he had been
acquitted by the |Iower Court. On the above view the High
Court convicted the appellant under s. 303 |.P.C. and
sentenced himto death.

As already nentioned, there is no doubt that the offence of
nmurder = has been anply proved by the evidence of the

prosecutiion witnesses in this case. That | eaves t he
guesti on whether the conviction of the accused under s. 303
I.P.C. is bad for all or any of the reasons urged by the

appel | ant before the H gh Court and now before this Court.
We are of the opinion that it was not necessary in this case
to follow the procedure prescribed under s. 310. It is
established that the accused was wunder a sentence of
i mprisonnent for life

142

when Ilie commtted the present nurder. H s conviction was
made in 1953 and he was rel eased on |icence in 1959 and the
period .of Ilicence was tolast till 1973. Under the

provisions of Section 2 of the Utar  Pradesh Prisoners’
Rel ease on Probation Act, 1938, the, State Governnent may by
l'icence permit a person under sentence of inprisonment to be
rel eased-on condi tion that he be placed under t he
supervision or authority of a Government O ficer or of a
person or institution or society as may be, recognised by
the State Governnment. Under Section 3 of that Act ‘a |icence
granted ,under Section 2 shall be in force until the date on
which the person released would, in the execution of the

order of warrant authorizing, his inprisonnent, -have been
di scharged from prison had he not been released on |icence
or until the licence is revoked, which,ever is earlier

Under Section 4 of that Act, the period during which a
person is absent from prison under the provisions of that
Act on a licence which is in force shall be reckoned as part
of the period of inprisonnent to which he was sentenced, for
the purpose , of conputing the period of his sentence and for
the purpose of conputing the anmpunt of rem ssion of sentence
which might be .awarded to himunder any rules in /force
relating to such remission. It is, therefore., obvious that
the appellant had cormmtted the nurder of Rati Ramwhile he
was under a sentence of inprisonnent for |life and he ' woul d.
therefore. be liable to be convicted under Section 303 of
the I ndi an Penal Code.

The argunent on his behalf is that before sentencing him
under Section 303 I.P.C. the procedure prescribed under
Section 310 of the Code of Criminal Procedure should have
been foll owed and as that has not been done the sentence of

deat h passed on himis illegal
Section 310 of the Code of Crimnal- Procedure reads as
foll ows :

310. In the case of atrial by a jury (or by the Judge
hi nsel f) when the accused-is charged with an offence and
further charted that he is by reason of a previ ous
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conviction liable to enhanced puni shnment or to puni shnment of

a different kind for such subsequent of fence, the procedure

prescribed by’ the foregoing provisions of this. Chapt er

shall be nodified as follows, nanely :-

(a) such further charge shall not be read out in Court and

the accused shall not be asked to plead thereto, nor shal

the sanme be referred to by the prosecution. or any evidence
adduced thereon unless and until.

(i) he has been convicted of the, subsequent offence. or

143

(ii)in the case of atrial by a jury, the jury have

delivered their verdict on the charge of the subsequent

of f ence;
(b) in the case of a trial (held by the Judge hinself), the
Court nmay, in its discretion, proceed or refrain from

proceeding with the trial of the accused on the charge of
the previous conviction.”

The question, therefore, arises whether in this case the
appel | ant ‘'was,” by reason of a previous conviction, sentenced
to enhanced punishnment or to a punishnment of a different
ki nd. There i's no doubt that the sentence of death is an
enhanced punishment over the previous sentence of life
i mprisonnent. But the Section speaks of previous conviction
which makes himliable to enhanced punishment. There has.
of course. been a previous conviction inthe case of the
appel l ant. Section 303 of the Indian Penal Code speaks of a
person. being under sentence of inprisonnent for life, being

liable to be punished with death if he commits nurder. The
di stinction between the conviction of a person in section
310 Cr. P.C. and a person being under “a sentence of

imprisonnment in section 303 1.P.C. should7be noted. A
conviction by a Court may be followed either by the sentence
being remtted wunder the provisions of the Code or the

sentence may have been served out. I n such cases though the
person concerned could still be spoken of as having been
convi cted. he cannot be said to be-under a sentence. The

provi sions of section 310 of the Code of Criminal Procedure

can be usefully contrasted with the Provisions of section 75

of the Indian Penal code, which reads as foll ows :

"75. \Whoever having been convi cted. -

(a)by a court in India, of an offence punishable under

Chapter Xl or Chapter XVII of this Code with inprisonnent
of either description for a term of  three

years or
upwards. .. ..o shal

be gquilty of any offence punishable under
ei t her of t hose Chapters wi th, like
i mprisonnment for the Ilike term shall be

subj ect for every such subsequent offence, to
(inprisonnent for life), or to inprisonnment of
ei ther description for a termwhich may extend
to ten years."
Under this section the mere fact that a person has  been
convicted under Chapter Xl|I or Chapter XVII of the Code is
enough to subject himto enhanced punishnent in case of a
subsequent offence committed by him even though t he
sentence followi ng his earlier conviction mght either have
been remitted or be nmay have been rel eased after serving his

sent ence. Under section 310 of the Code of Crimna
Procedure also it is enough that the person concerned has
been earlier convicted. It is not necessary that the

144

sentence should be in force. But under section 303 1.P.C

the person’s sentence nust be in force if the personis to
be dealt with for a subsequent offence of nmurder under that
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section. |If the previous sentence of life inprisonnent had
been remtted or had been served out when the subsequent
murder was committed, section 303 will not apply. Beari ng

in mnd that section 75 |.P.C. and section 310 of the Code
of Crimnal Procedure deal wth persons wth previous
convi ction-the previous sentence need not necessarily be in
force when the subsequent offence is commtted-it would be
clear that the latter section is intended to be applicable
only to cases to which section 75 of the Indian Penal Code
applies. .Mreover, section 75 1.P.C. will be applicable as
often as the necessity arises and in respect of any one of
the of fences subsequently, whereas section 303 of the Indian
Penal Code will be applicable only in one circunstance, that
is, of the accused committing nurder while he is under
sentence of inprisonment and not any other offence either

It is, however, argued that under the provisions of section
310, clause (b) there is a discretion given to the Tria
Judge either to proceed or refrain fromproceeding with the
trial | of ‘accused on a charge of previous conviction and if
that section should be held not to be applicable to this
case it —would mean that this valuable safeguard from the
poi nt of view of the accused which is available in the case
of less serious offences will not be available in the case
of the nore serious offences of nurder.  But it appears to
us that that is the very reason why section 310 of the Code
of Crimnal Procedure would not be applicable to a case
whi ch attracts section 303 of the | .P.C It is difficult to
i magi ne any circunstances under which a Judge trying a
person for nurder  conmitted by him when he was under
sentence of life inprisonnment-would feel it justifiable or
expedi ent not to frane a charge on the basis of his previous
convi ction. The offence of murder is punishable with life
i mprisonnent or death under section 302 1.P.C. but this
alternative is not avail abl e where a person being under the
sentence of life inPrisonnent commts nurder and section 303
becones appl i cabl e. The Legislature has, t her ef or e,
deliberately restricted the discretion of the GCourt in
i mposi ng the puni shnent for nurder committed by a Person who
is under a sentence of |life inprisonnent. This argunent is,
therefore, wthout any force. Furthernore, section 303 is
like a proviso to section 302, and a court trying a person
for murder could apply the provisions of section 303 if it
is brought to its notice that the person being tried is
under a sentence of life inprisonment. The punishnment for
an offence wunder section 302 is either. death or life
i mpri sonnent and section 303 renoves the al ternative
puni shment and nakes a sentence of death compul sory. W see
no need therefore. to frane a further charge under section
303 according to the provisions of section 310 C&. P.C

145

We, therefore, hold that there was no illegality “conmitted
by the H gh Court in sentencing the appellant to @ death
wi t hout fram ng a charge as required under 3 1 0 of the
Code of Crimnal Procedure or wthout sending back the case
for fresh trial by the Sessions Judge after fram ng a
charge under section 303 |I.P.C.

Whet her the High Court could inpose a sentence of death on
the appell ant when there was no appeal by the State, nerely
on the basis of a revision petition filed by a private
party, does not give rise to any serious difficulty. Under
section 439 of the Code of Crimnal Procedure the Hi gh

Court has got anple powers and as a notice has al so been
i ssued to the appellant to show cause why hi s sent ence
should not be enhanced, there is no illegality in the C

sentence of death inposed on the appellant. The power under
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section 439 C. P.C. is one which the Hgh Court can
exercise suo notu and all that a person filing a revision
petition under that section does is to draw the court’s
attention to an illegal, inproper or i ncorrect fi ndi ng,
sentence or order of a subordinate court. The fact that
in this case the brother of the deceased filed revision
petition and the Government did not do so does not affect

the powers of the H gh Court under that section. In
addition, we may also refer to section 423 (1A of the C
P.C

In the result the appeal is dism ssed.

DUA, J, | have read the judgnment prepared by any |earned

brother Alagiriswami J. with respect | amunable to persuade
nysel f to agree

Material facts have been stated by ny learned brother and it
is unnecessary to restate them As in ny view the
appel lant’s conviction wunder s. 302, |.P.C. is fully
justified and the only guesti on on which I am constrained
to take a /different viewis the inposition of the sentence

of death by the H gh Court under S. 303, I.P.C on
revision by the private conplainant, | would only refer to
the circunmstances rel evant and necessary for that Ilimted

purpose. M Kaiser Beg, Magistrate, First Cass and A.D.M
(1) Ham rpur had  on February 20, 1965 committed the
appel lant for being tried by the Court of Sessions for an
of fence puni shabl e / under s. 302, |.P.C. Pursuant to the
order of conmmitnent the Magistrate framed the charge which
was read. over and' explained to the appellant. That charge

reads:

Char ge

I. M Kaiser Beg, Magistrate I dass and A 'D. M

(J) Hamirpurl, hereby charge you Pratap as follows : That

you arned with a pharsa, on the 14th day of Cctober, 1964 at
about noon, in village Pawai, P.S.
[1-L63lSup.C /73

146
Jaira in the field, adjoining Seth Wala field, did commt
nmurder of Ratiram by intentionally and knowi ngly ki'lling him

wi t h pharsa.

And you thereby conmitted an offence punishable under
section 302, I.P.C. and within the cogni zance of the Court
of Sessi ons.

And | hereby direct that you be tried by the, said court on
the said charge

Sd./- M Kaiser Beg

A.D.M (J) Hanmrpue’

This charge was read out and explained to the appellant by
the Tenporary Sessions Judge, who tried him at the
commencenent of his trial (Trial No. 35 of 1965). 'on / July
21, 1965. On that very day the counsel for the prosecution
(the panel lawyer) filed an application in the trial [court.
In that application it was stated that the accused was a

previous convict under S. 302, |.P.C. and that having been
rel eased on probation in the year 1969 his probationary
period was up to 1973. It was accordi ngly suggested that he

should be charged under S. 303, |I.P.C. It was prayed that
the Judicial Assistant Collectorate, Hamirpur be summoned
along with the "File of Release Oders wunder the UP
Rel ease on Probation Rules containing GO No. 271 (i)
P/ XXI'l-1212/ 1959 dated April 4, 1959 relating to the
rel ease of Pratap, accused". On this application the court
nmade the order "sumon”. On the follow ng day, that s,
July 22, 1965, when Pooran, P.W 1, who had started naking
his statenent on July 21, 1965, was to be cross-exam ned,
the prosecuting counsel nade another application seeking to
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pl ace on the record"”, (1) Previous conviction certificate of
the accused wunder S. 302, |I.P.C. in the year 1953 by the
| earned Sessions Judge, Ham rpur; (2) copy of the letter
from the U P. Governnent to the DM Harnirpur, regarding
the release of this accused on probation of the year 1959.
In that rel ease order his probation period is up to the year
1973", on which the trial court recorded the follow ng order

"The papers are not relevant unless any docunent. 1is
produced to show that the present nurder was conmitted when
the accused was on probation or was serving out the
sentence. Hence rejected,”

Evi dence, as just stated, was recorded on July 21 and 22,
1965. and at the conclusion of the prosecution evidence on
July 22, 1965 the appellant was exam ned. First the
appel l ant stated that he woul'd produce wi tnesses in defence
but later he declined to do so.. The arguments were heard on
July 24, 1965. The tria
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court, as per judgnment dated July 26, 1965, convicted the
appel l ant- _under s. 302, |I.P.C. and sentenced him to
i mprisonnent for life. 1t is noteworthy that the appellant
was tried on the charge as framed which only mentioned the
of f ence puni shable under s. 302, 1.P.C. That char ge
contained no reference tos. 303, I|.P.C. nor were the

ingredients of the offence contenplated by and punishable
under s. 303 otherwi se stated in the charge so as to give to
the appellant precise notice of the matter he was charged
with as contenplated by s. 221, C. P.C. Evenin the two
applications full facts of the previous case had. not been
st at ed.

The appel | ant’ s nenor andum of appeal from his conviction was
forwarded by the jail authorities to the High Court in which
the only ground taken was that the police had  falsely
inmplicated him and that the witnesses had given evidence
against him on account of enmty.  Apparently he had no
| egal advice and the grounds of appeal clearly seemto have
been stated by himw thout |egal assistance.

Two crimnal revisions (Nos. 1886 and 1887 of 1965) were
also presented in the H gh Court on_ behalf of ~Pooran

brother of deceased Rati Ram against the orders of the
trial court refusing, to sumon the docunments and refusing
to frame a charge wunder s. 303, |[|.P.C. against t he
appel | ant . It was, prayed that the appellant be convicted
and sentenced under the aforesaid section.. On Decenmber 1

1969 the High Court examined the appellant who deni ed havi ng

been tried and convicted of the nurder of Smt. Phulrani in
the year 1953. The High Court apparently did not fee
satisfied with his denial. By neans of an order of the sane

date i.e., Decenber 1, 1969, the High Court sent to the
Sessions Judge, Hamirpur the papers of the present case as
al so of the appeal in the rmurder case of 1953 (Crl. Tria
No. 25/53) for determning if the appellant Pratap was the
same person who had been convicted in the previous case.
The Hi gh Court observed in that order

...... The Sessions Judge nay exam ne such witnesses and
docunentary evidence as he considers necessary and as the
parties produce before him W have on our record the
original jail, appeal filed by Pratap son of Tulaiyan
against his conviction and sentence wunder section 302,
I.P.C. in Sessions Trial No. 25 of 1953 which bears a very
good thunb inpression of Pratap son of Tulaiyan. This jai
appeal in original wll be sealed and forwarded to the
Sessions Judge. W have also on the record of the present
case a jail appeal filed by Pratap son of Tula Ram which
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bears a good thumb inpression. W have also a letter sent
by Pratap son of Tula Ramfromjail to this Court which also
bears a good thumb inpression. These two docunents will be
fl agged and sealed along with the jail appeal of Pratap son
of Tul aiyan and sent to the Sessions Judge. W may nention
that Pratap son of Tula Ram has signed his statenent nmde
before the conmitting court and the Sessions Judge. |If the
Sessi ons Judge considers necessary, he may find out whether
any such signatures of Pratap son of Tulaiyan are available
in the record of Sessions Trial No. 25 of 1953 and have them
conpar ed. It will be open to the Sessions Judge to obtain
thunb inpressions or signatures of the accused in the two
cases either fromthe record of the conmtting courts or of
the Sessions court or fromthe jail records for purposes of
conpari son. After ~making the necessary enquiries t he
Sessions Judge will" submi't his finding and report within two
nmont hs fromthe recei pt of this order.”

The portion reproduced by ne is the material part of that
order. No~ reference was nade by the Hgh Court to the
orders of thetrial court-on the applications nmade by the
panel |awer on which the inpugned orders had been nade by
the First Tenporary Sessions Judge and no coments on these
orders are discoverable in the order of the H gh Court. The
jail petition of the appellant in the previous appeal (Crl.
Appeal No. 1383 of 1953) decided by the H gh Court on
January 28, 1954 and the appellant’s petition and letter
were directed to be forwarded to the Sessions  Judge. The
enquiry was not directed to be made by the trial court (the
court of the First Tenporary Sessions Judge) but by the
Sessi ons Judge who submitted his report on May 5, 1970. The
delay in submitting this report as stated by the Sessions
Judge in his covering letter dated May 5, 1970 was' due to
the fact that the record, though received in the court of
the Sessions Judge on Decenber 20, 1969 was, under  some
m staken inpression, sent to the court of the First
Tenporary Civil and Sessions  Judge, Hamrpur where it
remained up to April 11, 1970. The report of the  Sessions
Judge reads

Sir.

In conpliance with the order of the Hon’ ble Hi gh Court dated
1-12-1969 | have the honour to submt ny report as follows
An enquiry was held by me in conpliance with th order dated
1-12-1969.
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Conplainant in S. T. No. 25 of 1953 Moti Lal and conpl ai nant
in S. T. No. 35 of 1965 Pooran and other wtnesses were
summoned. Pratap convict was al so sunmoned in this enquiry.
S.T. No. 25 of 1953 was in respect of the nurder of = Snt
Phool arani Mbdti Lal alias Mitaiyan son of Pooran- is the
husband of Snt. Phool a Rani deceased. Moti Lal | alias
Mutiayan stated on oath that Snt. Phool arani was nurdered
about 17 vyears back and Pratap was prosecuted for - her

nur der . Pratap present in this Court is the same person
(Pratap) who was prosecuted for the nurder of Sm

Phool arani and was sentenced to death in that case. The
sentence of death passed in that case on Pratap was conmuted
to life inprisonment and after some years Pratap was

rel eased. Moti Lal also stated that the father of Pratap is
alive. H s nane is Tula Ramand he is called Tul ai yan al so.
Moti Lal has not been cross-exam ned by Pratap.

S.T. No. 35 was in respect of the murder of Rati Ram

Pooran brother of Rati Ram has been examined. Pooran stated
that Pratap present in Court was prosecuted for the rmurder
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of Rati Ram The father of Pratap Tula Ramis also called
Tul ai yan. There is no other person in village Pathkhuri

with the nane of Tula Ram or Tulaiyan. He went on to state
that there is no other person with the nane of Pratap son of
Tula Ram or Pratap son of Tulaivan in village Pathkhuri
except Pratap who is present in the Court today. Pratap did
not cross-exam ne this witness al so-

The Statenent of Pratap son of Tula Ram has been recorded.
He has admitted that he is the same person who was
prosecuted for the nurder of Snt. Phoolarani in the vyear
1953 and who was convicted and sentenced to death in that
case. Pratap further admitted that he is the person who was
prosecuted for the nurder of Rati Ramin the year 1965.
Pratap also admtted that he is the only person with the
nane of Pratap son of Tula Ramor Pratap son of Tulaiyan in
village Pathkhuri. He adnmitted that his father is called
Tul a Ram and Tul ai yan both.

In view of the above evidence it is clear that Pratap son of
Tul ai yan, - who was~ prosecuted for the nurder of Smt .
Phool arani_—and was convicted under section 302, |I.P.C. and
sentenced to death in S. T. No. 25 of 1953 and Pratap Son of
Tula Ram who was prosecuted for the murder of Rati Ram and
was convicted and sentenced to Life |Inprisonment under
Section 302, 1,P.C. is one and the sanme person
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The evidence recorded in this enquiry  consisting of the
statenment of Mti Lal son of Pooran, the statenent of Pooran
son of Tatiyan and the statement of Pratap son of Tula Ram
is enclosed herewith. "

The original record shows that the appell ant was not repre-
sented in those proceedings by any counsel and it was
apparently for this reason that there was no Cross-

exam nation of the witnesses. VWen the appellant was
guestioned his answers to the two questions relating to the
two nurder cases was "yes, | amthe sane nan". The 'third

guestion was as to what the appellant had to say about the
evidence of the two witnesses. (To this he replied "yes,
this is true". To the fourth question asking him if he
wanted to say anything else he replied that he had denied in
the High Court that he had been prosecuted or convicted for
the murder of Jagrani. The Sessions Judge had not cared to
have the thunb inpression or the handwiting of the
appel l ant examined by an expert as suggested by the Hi gh
Court. The thunmb inpressions on the records of “the two
cases were ignored by the Sessions Judge though the relevant
materi al had been specifically forwarded to himby the Hi gh
Court with a clear suggestion to get them conpared and al so
to see if the two records had on themthe witings of their
respective accused persons so as to have them also conpared

Such conparison by an expert would certainly have thrown
nore wuseful light. Apparently the Sessions Judge -did not
consider it proper even to appoint an amicus curiae for
assisting the appellant. The enquiry which was being  held
by the Sessions Judge involved conpulsory inposition  of
death sentence. The proceedi ngs should, therefore, have
been treated with the same seriousness as is required in a
trial involving death sentence and in all fairness an am cus
curiae should have been appointed to assist the appellant
who was apparently a pauper. Neither the report of the
Sessions Judge nor the record discloses the presence of a
counsel for rendering assistance to the appellant to neet
the nore serious charge under s. 303 ', |I.P.C. On receipt of
the report the High Court heard and di sposed of, by a common
judgrment, the appellant’s appeal and the two crinina

revi si ons. Even the H gh Court does not seem to have




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 18

considered the advisability of examning an expert for
getting conpared the two thunb inpressions.

The High Court in the final judgnent dated August 11, 1970,
i mpugned herein, upheld the appellant’s conviction for the
murder of Rati Ram holding that the evidence on record
est abl i shes "beyond reasonabl e doubt that Pratap son of Tula
Ram caused the death of Rati Ram by giving himpharasa bl ow

on the neck". So holding the High Court dismssed the
appel l ant’ s appeal
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Thereafter, the H gh Court dealt with the two revisions
preferred by the conplainant. After observi ng t hat

according to the prosecution and the conplainant the
appel | ant Pratap had been previously convicted under s. 302,
I.P.C. in 1953 and at the time of the conmmission of the
present offence in 1964 he was under a life sentence, the
Hi gh Court reproduced the two applications filed by the
panel |awyer and the orders nade thereon, and observed

"I'n our opinion, the Sessions Judge was not justified in

di sposing of these applications inthis nanner. It was a
very serious - matter whether the charge should have been
framed under section 302 or section 303 |.P.C. Once the

matter was Dbrought to his notice, it was the duty of the

Sessions Judge to-get the necessary material and then to

deci de whether the prosecution was or was not justified in

asking for the charge to be framed under section 303 1.P.C

The Sessions Judge has failed to perform his duty."

The High Court , as its final judgment shows, had pernitted

the Deputy Government Advocate to produce before it materia

for showing the appellant’s previous conviction and the
sentence of death inposed on-him which was |ater  conmuted
by the Governor, as also his release in-accordance with Rule

8 of the UWP. Prisoners’ Release on Probation ' Rules.

However, as the H gh Court felt that "there was some slight

difference in the name of the father of Pratap in the two

cases" the appellant was sent for and he appeared before the

High Court on Decenber 1, 1969. | On being questioned the

appel l ant deni ed that he had been previously prosecuted or

convicted for the murder of Snt. Phularani, adding that his
father was not known as Tul aiyan. The Hi gh Court recorded
the appellant’s statement in Hindi. The inmpugned judgnent
further shows that the H gh Court had conpared the left
thunb inpression of Pratap on the nenorandum of ~“appea
presented in the year. 1953 and that of the appellant inthe
appeal in the present case, and observed that those thunb

i mpressions appear to be identical. This conparison had

apparently been made before sending the necessary record to

the Sessions Judge for holding the enquiry though it was not
so stated in the order dated Decenber 1, 1969, according to
whi ch the Sessions Judge was required to have them conpar ed.

This is what the Hi gh Court has said in the - inpugned

judgrment in this connection :

"It is thus fully established that Pratap son of Tulaivan
was under the sentence of life inprisonnment on
the date on which Pratap son of Tula Ram
commtted the nurder of Rati Ram As there
was some
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slight difference in the nane of the father of Pratap in the

two cases, we sent for Pratap son of Tula Ram who has been

convicted for the nurder of Rati Ram He was produced
before wus on Decenber 1, 1969. On being questioned by us,
he denied that he had been previously prosecuted or
convicted for the nurder of Shrimati Phularani. He further
stated that his father was not known as Tul aiyan. We
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thereupon conpared the left thunb inpression of Pratap son
of Tul ai yan on the nenorandum of appeal which he had filed
in the 1953 case with the left thunb inpression of Pratap
son of Tula Ram on the menorandum of appeal filed in the
present case. Both the thunmb inpressions are very clear and
di stinct. They appeared to be identical. We accordingly
sent these two docunments together with the record of this
case to the Sessions Judge and directed him to nmke an
inquiry whether Pratap son of Tula Ramconvicted for the
murder of Rati Ramis the sane person as Pratap son of
Tul ai yan convicted for the nurder of Srimati Phularani. The
Sessions Judge exam ned two witnesses in the presence of
Pratap son of Tula Ram ' The first witness exanined by him
was Mdti Lal alias Miutian husband of Srimati Phul arani who
had been nurdered inthe earlier case. He stated that

Pratap present in court  was the same person who was
prosecuted and sentence to death for the nmurder of Srimati

Phul ar ani . He further stated that the sentence of Pratap
was comuted to life inmprisonnent and Pratap was released
after sone years. He further stated that the father of

Pratap was alive and that his name was Tul a Ram but he was
al so called Tulaiyan. The second witness exam ned by the
Sessions Judge was Pooran, brother of Rati Ram who had
earlier been examned as PPW 1 at the trial. He stated
that Pratap present in court was prosecuted for the nmurder
of Rati Ram He also stated that the father of Pratap is
Tula Ram and he is also called Tulaiyan and that there was
no ot her person in village Pathkhuri of the name of Tula Ram
or Tulaiyan. He further stated that, apart fromthe accused
Pratap, there was no  other Pratap son of Tula Ram or
Tulaiyan in the village. The Sessions Judge then  exam ned
Pratap accused. Before the Sessions Judge Pratap admtted
that he was the sane person who was prosecuted for the
murder of Srimati Phularani in the year 1953 and who was
convicted and sentenced to death in that case. He further
admtted that he was prosecuted for the nmurder of Rati
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Ramin the year 1965. He also admitted that his father was
called Tula Ramas well as Tul aiyan and that he was the only
person of the name of Pratap son of Tula Ramor Tulaiyan in
village Pathkhuri. On the basis of this material, the
Sessions Judge has recorded a finding that Pratap son of

Tul ai yan, who was convicted of the nurder of Srimati

Phulrani in S. T. No. 25 of 1953 and Pratap son of Tula ~Ram
who was convicted and sentenced for the nurder of Rati Ram
inS T. 36 of 1965 is one and the same person.”

In the H gh Court it seenms that the counsel appearing for
the appellant did not challenge the finding of the Sessions
Judge. Apparently when the two witnesses exanined by the
Sessi ons Judge had not been cross-exam ned by the appell ant

and that evidence was accepted by the Sessions Judge there
could not possible be any chall enge by the counsel. It was,

however, contended that the H gh Court could not on revision
convict the appellant under S. 303, |I.P.C. and that the case
should be renmanded to the trial <court for framng an
addi ti onal charge under s. 303, |.P.C. and for proceeding in
accordance with the provisions of s. 310, Cr. P.C. This
contention did not find favour with the Hi gh Court, Section
303, I|.P.C. in the opinion of that court was only in the
nature of a proviso to S. 302, and. therefore, it was open
to it on revision to enhance the sentence of inprisonnent to
that of death even though no charge under s. 303 had been
franed by the trial court. Confirming the appellant’s
conviction for the murder of Rati Ram which was comitted
when he was under a sentence of inprisonment for life for
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conmitting the nurder of Phulrani, the H gh Court sentenced
him to death. Two questions arise : (1) if the H gh Court
was right in enhancing the sentence and (2) if there is no
cogent ground for interference by this Court in the present
appeal

Now , when the prosecuting counsel applied on July 21 , 1965
for summoni ng the witness concerned and the File of Release
Orders the trial court allowed the prayer and directed the
same to be sumoned. The counsel apparently did not ask for
the postponenent of the trial and of the recording of
evi dence and indeed the statenent of P.W | actually began
on that day. The follow ng day the remmining evidence was
recorded. Apparently when on July 22, 1965 the prosecuting
counsel applied for bringing on the record the docunents
mentioned in that application the court cannot be considered
to have gone seriously wong in exercising its discretion in
declining those .docunents to be brought on the record,
because” the wtness  sumoned for proving the relevant
document was - not in attendance.  The letter of the UP
CGovernment coul d not prove itself. “Nothing has been stated
bef ore us
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as to whether the witness and the file directed to be
summoned or July 21, 1965 had actually been summoned
urgently and whether the prosecution was in a position to
adduce the necessary evidence, for making out a prima facie
case for nodifying the charge, so as; to include S. 303,
I.P.C. or the essential ingredients of the offence defined
therein. In ny opinion, therefore, the trial court was not
unjustified in exercising its judicial discretion on the
facts and circunstances of this case in declining the prayer
of the prosecution. The fact therefore renains that the
actual charge franed on which the appellant was to be tried
made no reference to the date of the previous conviction for
murder or to the fact that he was under the sentence of
i mprisonnment for life when the present nurder was conmitted.
Under S. 221(2), (3) and (4) Cr. P.C these facts should
have been appropriately stated in the charge to give to the
appel l ant proper notice that he was to be tried for an
of fence defined in and puni shabl e under s. 303, |I.P.C., for
whi ch offence if found guilty he nust be sentenced to death.
The prosecution had not cared to make out such a case in the
conmtrment court. It also failed to take suitable steps at
the proper time inthe trial court to have the charge
amended for the trial to be held for an offence defined in
S. 303, |.P.C. The appellant, therefore, could not be deened
to have notice of the matter necessary for . bringing the
charge against himwithin the purviewof S. 303, I.P.C._ In
the absence of such a charge, the trial court . cannot be
considered to have conmmitted any serious error-if ~at al
there was an error-in declining the prayer of t he
prosecution to place on the record the docunents, | which
had nothing to do with the trial of the offence wunder S.
302, 1.P.C. without any reference to the facts attracting s.
303, |I.P.C. Assunming that S. 303, |I.P.C. is conparable to a
provi so to S. 302, the additional fact whi ch nust
necessarily be proved to attract S. 303 should, in ny
opi nion, have found place in the charae on which the
appel l ant was tried. Failure to do so cannot but be deened
to have prejudiced the appellant. The State did not fee
aggrieved by any of the orders of the trial court and did
not care to challenge themin the H gh Court and it did not
itself apply for the appellant’s trial on a proper charge or
even for adduci ng additional evidence in the Hi gh Court.

The power of revision in crimnal cases vesting in the Hi gh
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Court, though wide and al so exercisable suo niotu is a power
whi ch, generally speaking, is narrower and nore limted than
its appellate power, though in certain respects it has a
somewhat w der scope. It is discretionary and cannot be
i nvoked as of right such as is the case of appellate power.
Broadly stated, the object of conferring- revisional power
on the H gh Court under S. 435 and S. 439, C. P.C is to
clothe the highest court in a State with a jurisdiction of
general supervision and superintendence in order to correct
grave failure or mscarriage of justice arising from
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erroneous or defective orders. The error or defect may
arise frommsconception of law, irregularity of procedure,
m sreading of evidence, m sapprehension or nisconception
about law or facts, nore perversity or even undue hardship
or | eniency. The real core of this power is that its
exercise is justified only to set right grave failure of
justice, and not nerely to rectify every error however
i nconsequential. Mrely because the | ower court has taken a
wong view of law or m sapprehended the evidence on the
record cannot by itself justify interference on revision un-
less it has also resulted in grave injustice. It is no
doubt not possible and is also not practicable to lay down
any rigid test of uniformapplication and the matter has to
be left to the sound judicial discretion of the H gh Court
in each case to determine if it should exercise its
extraordi nary power of revision to “set right Injustice.
Admi ni stration of crimnal justice is as a matter of genera
policy a function which the State perforns and private
parties who may be inspired by a feeling or spirit of
vengeance or Vindictiveness are ordinarily not encouraged to
prosecute crimnal proceedings exceptt when for  specia
reasons the cause of justice so demands. The High Court is,
therefore, ordinarily disinclinedto interfere wth the
orders of subordinate crimnal courts in which the State is
the prosecutor at the instance of private parties except
where for sone exceptional reason(it considers proper to do
so in the larger interests of justice.

In this case the High Court was, in ny opinion, not at al
justified in interfering with the discretionof the tria
court in declining to take the two docunents on the record
when the prosecution had not in good time sumoned  the
evi dence for proving the previous conviction of t he
appel l ant and the fact that he was under a |ife sentence and
had al so not asked for adjournment of the appellant’s “tria
on the charge under s. 302, |.P.C. The appellant could by no
nmeans be considered to have notice of a charge under s. 303,
|.P.C. or of the facts which formthe essential [ingredients
of that offence, when there was absolutely no such indica-
tion in the charge actually framed agai nst himand on /which
he was tried. Fromthe record it is also clear “that the
appel I ant had been committed to the court of sessions a |ong
time ago and the curse was also tw ce adjourned by the tria
court. The trial was first fixed for April 26 and 27, 1965
when it was not adjourned because the investigating officer
Shri Y. K Singh Pippal, PPW 5 had to go to Calcutta.
Second tine it was adjourned fromJuly 6 and 7, 1965 to July
21 and 22, 1965 because of the illness of the nother of the
appel l ant’s counsel. There was thus anple opportunity for
the prosecution to take suitable steps in the first instance
to have a proper charge framed by the commtting court and
|ater to have the charge nodified in the trial court in good
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time for the trial to be held on a charge under s. 303 |,
I.P.C. without unreasonable delay and finally to have the
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entire evidence, on the point of the appellant being under a
life sentence at the tine of the present offence, ready, if

it was desired to have himtried on the charge under S. 303,
|.P.C. Indeed, the proper course for the prosecution was to
have asked for fram ng appropriate charge under S. 303,

[.P.C. in the commtnment court, which course for reasons
unexpl ai ned at the bar- and not di scoverable on the record,
was not adopt ed. The Hi gh Court does not seem to have

adverted to any of _these considerations and without fully
,applying its mnd to all the relevant circunstances, has
adversely criticised the trial court’s interlocutary order
dated July 22, 1969. The Hi gh Court also did not properly
scrutinise the proceedings of the Sessions Judge for
ascertaining if the appellant had been afforded adequate
| egal assistance and al'so as to why the thunb inpressions
and the hand witings, if any, of the accused in the two
cases were not got conpared. In nmy opinion, the Hi gh Court
shoul d ~have done so in order to satisfy itself if the
appel | ant had been afforded adequate and ef fective
opportunity to -defend hinself before the Sessions Judge
because those proceeding were just as serious as a trial for
an of fence prescribing death as the only penalty. Reference
in this connection may usefully be made to Bashira v. State
of U P.(1) in which the desirability of appointina counse
for helping in his defence an accused person tried on
charge for which capital sentence is provided, has been
enphasi sed. That. was a case from Al lahabad and Cenera
Rules (Criminal) ‘promul gated by the Allahabad H gh Court
were relied upon. The appellant is undoubtedly a poor man
as is clear fromhis petition of appeal inthe form of a
letter dated July 6. 1971 forwarded through Central Jail
Naini, Allahabad to this Court. Cdearly he'is not in a
position to afford to engage a counsel

The High Court has, in nmy opinion, erred in enhancing the
appel l ant’ s sentence on the facts and circunstances of @ this
case. Justice has quite clearly failed here as a result of
the interference by the H gh Court on revision at the
i nstance of the private conplaint.

The present appeal is not under Art. 136 of the Constitution
but is on a certificate granted under Art. 134 (1) (c). The
very first ground for granting the certificate is "that the
Sent ence of death has been inposed upon the appellant inthe
first instance" by the High Court. As the sentence of death
has been inposed by the H gh Court for the first “tine  on
additional material not on the record of the trial court,
for bringing the appellant’s case under s. 303, |.P.C. which
is a nore serious offence (entailing capital sentence as the
only penalty) than one under s. 302, |I.P.C. and

(1) AI.R 1958 s.C 1313.
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requires additional facts to be proved for conviction
thereunder, and the necessary certificate has been 'granted
for this reason, this court is fully justified in going into
the entire record and coming to its own conclusions as to
howfar the sentence of death by way of enhancenent is
justified on the facts and circunstances of this case hideed
on the present record | would have felt little hesitation in
interfering even under Article 136 of the Constitution. I
am clearly of the opinion that no case was nade out for
i nvoking the revisional jurisdiction of the Hi gh Court for
enhanci ng the sentence by converting the conviction from an
of fence under s. 302 to that under S. 303, |I.P.C. There has
been in this case an infringenent of the essenti a
principles of justice. As this conclusion is sufficient for
rising of the appeal, | do not think this Court is bound to
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express any opinion on the second ground on which the Hi gh
Court felt justified in granting the certificate.

After considering all the facts and circunstances and going
through the record, in nmy opinion the appeal nust be all owed
in part and the sentence of death quashed. | would have
consi dered the desirability of sending the case back to the
trial court for recording the evidence after amending the
charge and after giving the appellant proper legal aid. But
the offence in this case was comitted as far back as August
1964. In ny opinion, therefore, it would not serve the ends
of _justice to adopt that course and to subject the
appel lant to further inquiry with respect to the ingredients
of the offence under s.. 303, I.P.C. | would accordingly
guash the death sentence and restore the sentence of life
i mprisonnent inposed by the trial court. On the view that |
have taken on the naterial on the, present record | have not
considered if necessary to express any consi dered opi nion on
the question of the applicability of s. 3100 C. P.C to
the facts of this case though this is also one of the
grounds. ‘on~ which the H gh Court granted the certificate.
Deci sion on that point is unnecessary for disposing of this
appeal. Simlarly, | consider it unnecessary to express any
opi nion on the point whether the H gh Court should not have
nore appropriately remtted the papers to the trial court
from whose orders it was hearing the Appeal and the two
revisions, rather than to the Sessions judge for further
inquiry and report on the question of the appellant’s qguilt
under S. 303, |.P.C

G C Appeal
di sm ssed
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