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Facts in C. A No. 8213/2001

El ection to the No. 14 Kuthuparanba Assenbly
Constituency was held in the nonths of April-Muy, 2001. There
were three candi dates, including the appellant K. Prabhakaran
and the respondent P. Jayarajan contesting the el ection
Nom nations were filed on 24.4.2001. The poll was held on
10.5.2001. The result of the election was declared on
13.5.2001. The respondent was decl ared as el ected.

In connection with an incident dated 9.12.1991, the
respondent was facing trial charged with several offences. n
9.4.1997, the Judicial Mugistrate First C ass, Kuthuparanmba held
the respondent guilty of the offences and sentenced himto
undergo i nprisonnment as under : -

O fences

Sent ence

Under Section 143 read with
Section 149 | PC

R 1. for a period of one nonth
Under Section 148 read with
Section 149 | PC

R 1. for six nonths

Under Section 447 read with
Section 149 | PC

R 1. for one nonth

Under Section 353 read with
Section 149 | PC

R 1. for six nonths

Under Section 427 read with
Section 149 | PC
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R 1. for three nonths

Under Section 3(2) (e) under
the P.D.P.P. Act read with
Section 149 | PC

R 1. for one year

The sentences were directed to run consecutively (and not
concurrently). Thus the respondent was sentenced to undergo
i mprisonnent for a total period of 2 years and 5 nonths. On
24.4.1997, the respondent filed Crimnal Appeal No. 118/1997
bef ore the Sessions Court, Thal assery. In exercise of the power
conferred by Section 389 of the Code of Crimnal Procedure,
1973 (hereinafter 'the Code’ for short) the Sessions Court
directed the execution of the sentence of inprisonnment to be
suspended and t he respondent to be rel eased on bail during the
hearing of the appeal-

The nominati on paper filed by the respondent was
objected to by the appellant on the ground that the respondent
havi ng been convicted and sentenced to inprisonnent for a term
exceedi ng-2 years was disqualified fromcontesting the el ection
However, the objection was overrul ed by the returning officer
and the nom nation of the respondent was accepted. The
returning officer formed an opinion that the respondent was
convicted for many of fences and any of the terns of
i mprisonnent for which he was sentenced was not 2 years, and
therefore, the disqualification within the nmeaning of Section 8(3)
of the Representation of the Peopl e Act, 1951 (hereinafter 'RPA",
for short) was not attracted.

On 15. 6. 2001, the appellant filed an el ection petition under
Chapter Il of RPA mainly on the ground that the respondent was
di squalified, and therefore, neither his nom nation was valid nor
coul d he have been decl ared el ect ed.

On 25.7.2001, the Court of Sessions partly allowed the
appeal filed by the respondent.  The conviction of the accused
and the sentences passed on hi mwere nmintai ned, subject to
the nodification that the substantive sentences of inprisonment
for the several offences for which the respondent was found
guilty were nade to run concurrently.

On 5.10. 2001, a learned Designated El ection Judge of the
Hi gh Court decided the election petition by directing it to be
di sm ssed. The | earned Judge did not find any fault with the
vi ew taken by the returning officer that Section 8(3) of RPA was
not attracted. The |earned Judge al so held that during the
pendency of the election petition, the sentence passed by the
trial court had stood nodified by the appellate court which, while
mai nt ai ni ng the conviction and different terns of inprisonnent
to which the respondent was sentenced, had directed the
sentences to run concurrently. In the opinion of the H gh Court,
the sentence, as nodified by the appellate court, operated
retrospectively fromthe date of the judgment of the trial court,
and, therefore also the disqualification had in any case ceased to
exist. The H gh Court placed reliance on two decisions of this
Court nanely Shri Manni Lal Vs. Shri Parmai Lal and others
1970 (2) SCC 462 and Vidya Charan Shukla Vs. Purshottam
Lal Kaushi k 1981 (2) SCC 84.

Facts in C A 6691/ 2002

On 18.9.1993, FIR No. 386 for offences under Sections
148, 307, 323, 325, 326/ 149 of Indian Penal Code and Secti ons
25 and 27 of Arns Act 1959 was registered agai nst Nafe Singh
respondent No.1. One of the injured persons in the incident,
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died after the registration of the F.1.R  On 20.9.1993 the of fence
was converted into one of murder under Section 302 |.P.C. and

ot her accused persons were arrested. Later on Nafe Singh was

rel eased on bail. On 10.5.1996 while the charges agai nst Nafe

Si ngh and ot her accused persons were being tried, elections took
place in the State of Haryana. Nafe Singh contested el ections

and on 10.5.1996 he was declared el ected as Menber of

Legi sl ative Assenbly from Bahadargarh Constituency.

On 17.5.1999, the Sessions Court trying the accused and
ot hers, held Nafe Singh guilty of an of fence puni shabl e under
Section 302 I.P.C. and other offences. On 19.5.1999 he was
sentenced to undergo inprisonment for life. On 25.5.1999 he
filed an appeal in the High Court against his conviction. On
8.10.1999 the High Court directed the executi on of sentence of
i mprisonnent passed agai nst Nafe Singh to be suspended and
also directed himto be rel eased on bail. Nafe Singh furnished
bail bonds and was released on bail. By that tine he had
under gone i npri sonnent for four nonths and twenty one days.

On 14.12.1999, the Governor of the State of Haryana
di ssol ved Haryana Assenbly for mid termpoll. 1In the first week
of January 2000 the Election Comm ssion notified the election
programe. For 37-Bahadurgarh Assenbly Constituency, the
| ast date for filing nom nations was appoi nted as 3.2.2000. On
29.1. 2000 Indian National Lok Dal, to which Nafe Singh
bel onged, released the first list of its official candi dates wherein
the nane of Snt. Shiela Devi wife of Nafe Singh, respondent
No. 1, was included. = On 1.2.2000 Smt. Shiela Devi filed her
nom nati on paper on Indian National Lok Dal ticket. On
2.2.2000 Nafe Singh also filed his nom nation paper as a dumy
candi date or an alternative to his wifeSnmt. Shiela.. On the date
of the scrutiny of nomination papers the appellant objected to
the nomination of Nafe Singh submitting that the latter in view
of his conviction and sentence of life inprisonment passed under
Section 302 I.P.C. was disqualified for being chosen as a
menber of Haryana Assenbly under Article 191 of the
Constitution read with Section 8(3) of the RPA. The objection
was overrul ed by the Returning Officer who accepted as valid
the noni nation paper filed by Nafe Singh. However, the
nomni nati on paper of Smt. Shiela, wife of Nafe Singh was not
found to be in order and hence rejected. I'ndian National Lok Da
then nomi nated Nafe Singh as its candi date from Bahadurgarh
Assenbly Constituency. Polling was held on 22.2.2000. Results
were decl ared on 25.2.2000 wherein Nafe Singh was declared
el ected over the appellant, the nearest rival, by a margin of
1,648 votes. There were, in all, eleven candidates in the election
fray.

On 8.4.2000, the appellant filed an election petition under
Chapter Il of the RPA. One of the grounds taken in-the election
petition was of inproper acceptance of the nom nation paper of
Nafe Singh by the Returning Officer. Nafe Singh contested the
el ection petition. The |earned Designated El ecti on Judge of the
Hi gh Court of Punjab and Haryana franmed 13 issues arising from
the pleadings of the parties. Issues No.1 to 7 were heard as
prelimnary issues not requiring any evidence.

Bef ore we nmay proceed to notice the result of the election
petition as determned by the Hi gh Court, a few nore dates need
to be noticed, as they are relevant. The hearing of the
prelimnary issues conmenced on 12.2.2001 and conti nued for
several dates of hearing. On 19.3.2001 Nafe Singh, in spite of
the hearing on all the issues having been al ready concl uded,
made request to the High Court that the H gh Court may first
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decide his crimnal appeal so that in the event of his being
exoner ated of the charges and being acquitted, he could gain the
benefit of the decisions of this Court in Shri Mnni Lal Vs. Shr
Parmai Lal and others 1970 (2) SCC 462 and Vi dya Charan

Shukl a Vs. Purshottam Lal Kaushi k 1981 (2) SCC 84. The

prayer made by the respondent - Nafe Singh was opposed on

behal f of the appellant. However, the |earned Designated

El ecti on Judge adjourned the hearing to 27.4.2001 and then to
3.5.2001 on which date the judgnent was reserved. Wen the
judgrment in election petition was still awaited, on 1.8.2001 a
Di vi sion Bench of the Hi gh Court decided the crimnal appea
preferred by Nafe Singh, respondent No.1l. The appeal was

al | owed and respondent No.1l was directed to be acquitted.

Al t hough the judgnment of the Division Bench proceeds on its

own nerits but one thing which is noticeable fromthe judgnent
of the Division Bench of the H gh Court dated 1.8.2001 is that
the conpl ai nant and the other injured persons had cone to

terns with the accused (respondent No. 1), settled their

di fferences and conprom sed. 15 persons, who had as

Wi t nesses supported the prosecution case at trial, had now fil ed
their affidavits before the Appellate Court disowning their
statements earlier given by themin the trial court and stated (as
the High Court has recorded in its decision), "that the parties
had comprom sed their disputes and that the F.I1.R had been

| odged on account of suspicion and at the instigation of certain
persons and that no such occurrence had taken place."

On 21.8.2001 Nafe Singh, respondent No.1l placed the
appel | ate judgnment of ‘acquittal on record of the election petition
by moving an application in that regard. On20.12.2001 the
appel | ant herein nmade a request to the Hon. Chief Justice of High
Court requesting for his indulgence in getting the judgnent in
the el ection petition being pronounced. On 25.2.2002 the
appel | ant nmoved an application before the | earned Designated
El ecti on Judge praying for pronouncenent of judgment at an
early date. The judgnent was pronounced on 5.7.2002. The
el ection petition was directed to be dism ssed. Qut of severa
findings recorded by the Hi gh Court the two, which are rel evant
for the purpose of this appeal, are as under:-

(i) in view of the appeal preferred by the respondent
havi ng been all owed his conviction and sentence

passed thereon respectively dated 17.5. 1999 and

19.5. 1999 stood w ped out as if no conviction had

taken place as is the view taken by this Court in

the case of Shri Manni Lal (supra) and Vidya

Charan Shukl a (supra);

(ii) that on the date of his conviction Nafe Singh was
a Menber of Legislative Assenbly and, therefore,

in view of the provisions contained in sub-section

(4) of Section 8 of the RPA, the conviction did not

take effect for a period of three nonths and as

within that period an appeal was preferred which

was pendi ng and not di sposed of on the date of

nom nation and el ection of Nafe Singh, he was

protected by the said provision and the

di squalification did not take effect.

Proceedi ngs in the appeal s :

The el ection petitioners in both the cases have preferred
these two statutory appeals under Section 116A of the RPA.
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On 1.10.2002, C. A No. 8213/2001 cane up for hearing
bef ore a three-Judge Bench of this Court which expressed doubt
about the correctness of the view taken in the cases of Vidya
Charan Shukla (supra) and Manni Lal (Supra), the former
bei ng a t hree-Judge Bench deci sion, and, therefore, directed the
matter to be placed for consideration by a Constitution Bench
The Bench also felt that the other issue arising for decision in the
case as to whether the applicability of Section 8(3) of RPA would
be attracted only when a person is sentenced to inprisonnent
for not less than 2 years for a single offence was al so a question
havi ng far reaching inplications and there being no decided case
of this Court available on the issue, it would be in public interest
to have an authoritative pronouncenment by a Constitution Bench
so as to settle the law, and hence directed such other question
al so to be placed for consideration by the Constitution Bench
The order of reference is reported as (2002) 8 SCC 79.

C.A No. 6691/2002 came up for hearing before this Court
on 7.4.2003. It was directed to be tagged with C. A No.
8213/ 2001 in view of one identical question arising for decision
in this appeal. This is how both the appeals have conme up for
hearing before this Constitution Bench

Three questions arise for decision :-

(1) Whet her an appel | ate judgnent of a date
subsequent to the date of election and having
a bearing on conviction of a candi date and
sentence of inprisonment passed on him

woul d have the effect of w ping out

di squalification froma back date if a person
consequent upon his conviction for any offence
and sentenced to inprisonnent for not |ess
than 2 years was disqualified fromfiling

nomi nati on and contesting the election on the
dates of nomination and el ection;

(2) What is the neaning to be assigned to the
expression \026 "A person convicted of any

of fence and sentenced to inprisonnent for not

| ess than 2 years" as enployed in sub-section

(3) of Section 8 of the Representation of the
Peopl e Act, 1951? 1Is it necessary that the
termof inprisonnent for not |ess than 2 years
nmust be in respect of one single offence to
attract the disqualification?

(3) VWhat is the purport of sub-section (4) of
Section 8 of RPA? Wether the protection

agai nst disqualification conferred by sub-
section (4) on a nenber of a House woul d
continue to apply though the candi date had
ceased to be a nenber of Parlianment or

Legi slature of a State on the date of

nom nation or el ection?

Rel evant Provi si ons

The rel evant provisions of |aw may be set out as under :-
Constitution of India

Article 191. "Disqualification for

menbership \026 (1) A person shall be
di squalified for being chosen as, and for being,
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a nenber of the Legislative Assenbly or
Legi sl ative Council of a State-

X X X
(e) if he is so disqualified by or under any |aw
made by Parliament."

X X X

The Representation of the People Act, 1951

"8. Disqualification on conviction for
certain offences-
X X X

(3) A person convicted of any offence and
sentenced to inprisonment for not |ess than

two years [other than any offence referred to
in sub-section (1) or sub-section (2)] shall be
di squalified fromthe date of such conviction
and shall continue to be disqualified for a
further period of six years since his rel ease.

(4) Notwi thstandi ng anything in sub-section
(1), sub-section (2) of sub-section (3) a

di squal i fication under either sub-section shal
not, in the case of a person who on the date of
the conviction is a menber of Parliament or

the Legislature of ‘a State, take effect unti
three nonths have elapsed fromthat date or,

if within that period an appeal or application
for revision is brought in respect of the
conviction or the sentence, until that appeal or
application is disposed of by the court."

"100. Grounds for declaring election to be
void.-(1) Subject to the provisions of sub-
section (2) if the H gh Court is of opinion-

(a) that on the date of his election a
returned candi date was not qualified, or

was di squalified, to be chosen to fill the

seat under the Constitution or this Act;

or

(d) that the result of the election, in.so far

as it concerns a returned candi date, has
been materially affected-

(i) by the i nproper acceptance or
any nom nation, or

(ii) by any corrupt practice
conmitted in the interests of the
returned candi date by an agent

ot her than his el ection agent, or

(iii) by the inproper reception
refusal or rejection of any vote or
the reception of any vote which is
voi d, or

(iv) by any non-conpliance with the
provi sions of the Constitution or of
this Act or of any rules or orders
made under this Act,
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the High Court shall declare the election of the
returned candi date to be void.

We have briefly stated in the earlier part of the
j udgrment such facts relating to both the cases which are
not in dispute. Before dealing with the subni ssions nade
by the | earned counsel for the parties, it would be
appropriate to set out briefly the relevant facts and the | aw
laid down in the cases of Shri Manni Lal (supra) and
Vi dya Charan Shukla (supra).

Shri Manni Lal’'s case

Manni Lal ' s case (supra) is a two-Judge Bench deci si on of
this Court. Parmai Lal, respondent No. 1 therein, filed his
nom nation on-9.1.1969. Two days later, on 11.1.1969, he was
convicted for an of fence under Section 304 |.P.C. and sentenced
to 10 years Rl. On 16.1.1969 he filed an appeal against his
conviction in the H'gh Court. Polling took place on 9.2.1969.
Parmai Lal was declared el ected on 11.2.1969. On 30.9.1969 the
appeal filed by Parmai Lal was allowed by the H gh Court and his
conviction and sentence was set aside. At that point of tine, an
el ection petition llaying challenge to el ection of Parmai Lal was
pendi ng whi ch was decided by thejudgment delivered on
27.10.1969. The Hi gh Court refused to hold Parnmai Lal as
di squal i fi ed under Section 8(2) of RPA. Manni Lal filed an appea
inthis Court. This Court held that in-a crimnal case, acquittal in
appeal does not take effect nerely fromthe date of the appellate
order setting aside the conviction; it has the effect of
retrospectively w ping out the conviction and the sentence
awar ded by the | ower court.

Bhargava, J., speaking for the Bench, observed __ "It is
true that the opinion has to be fornmed as to whether the
successful candi date was disqualified on the date of his el ection
but this opinionis to be formed by the Hi gh Court at thetinme of
pronounci ng the judgment in the election petition. In this case,
the Hi gh Court proceeded to pronounce the judgnent on 27th
Cct ober, 1969. The Hi gh Court had before it the order of
acqui ttal which had taken effect retrospectively from1lth
January, 1969. It was, therefore, inpossible for the H gh Court
to arrive at the opinion that on 9th or 11th February, 1969,
respondent No. 1 was disqualified. The conviction and sentence
had been retrospectively w ped out, so that the opinion required
to be formed by the High Court to declare the election void could

not be fornmed." In the opinion of Bhargava, J. the effect of
acquittal by the appellate court was simlar to the effect of repea
of an enactment. To quote His Lordship __ "The situation is

simlar to one that could have come into existence if Parliament
itself had chosen to repeal Section 8(2) of the Act retrospectively
with effect from 11th January, 1969 (the day of conviction of
Parmai Lal). Learned counsel conceded that, if a |aw had been
passed repealing Section 8(2) of the Act and the | aw had been
deened to cone into effect from1lth January, 1969, he could

not have possibly urged thereafter, when the point came up

before the H gh Court, that respondent No. 1 was disqualified on
9th or 11th February, 1969. The setting aside of the conviction
and sentence in appeal has a sinilar effect of w ping out
retrospectively the disqualification. The H gh Court was,
therefore, right in holding that respondent No. 1 was not
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di squalified and that his election was not void on that ground."
On this reasoning this Court upheld the judgnment of the High
Court that the election of Parmai Lal was not void on the ground
of his conviction on the date of the poll and the declaration of
the result.

Vi dya Charan Shukl a’'s case

Vi dya Charan Shukla's case (supra) is a three-Judge
Bench decision of this Court. Vidya Charan Shukla was convi cted
and sentenced to inprisonment exceeding two years by the
Sessions Court on the date of filing of nomi nation. Such
convi ction and sentence were effective on the date of election as
al so on the date of declaration of result. However, the execution
of sentence was stayed by the High Court. The unsuccessfu
candi date filed an el ection petition and by the tine the election
petition came to be decided, the crimnal appeal filed by Vidya
Char an Shukl a was all owed by the H gh Court and his conviction
and sentence were set -asi de. Reliance was placed on Mann
Lal's case (supra) and the narrow question which arose for
deci si on before this Court was whether the case fell within the
rati o of Manni-Lal’'s case (supra) if the chall enge was
consi dered to be one under clause (d)(i) and (iv) of Section 100.
The Court noticed the principle laid down in Dalip Kunmar
Sharma vs. State of MP., (1976) 1 SCC 560, to hold that an
order of acquittal, particularly one passed on nerits, w pes off
the conviction and sentence for all purposes and as effectively as
it had never been passed and an order of acquittal annulling or
voi ding a conviction operates fromnativity. The conviction for
the of fence havi ng been quashed by the H gh Court in appeal it
"killed the conviction not then, but perforned the forma
obsequi es of the order which had died at birth."

Thereafter, this Court referred to the case of Manni La
and expressed agreenent with the view taken therein, that,
once the disqualification of the returned candidate incurred on
account of his conviction and sentence exceeding two years
i mprisonment which existed as a fact at the date of 'the election
i s subsequently set aside by the High Court prior to the date of
decision in election petition |aying challenge to the 'validity of
el ecti on under Section 100(1)(a) of RPA,  the election petition
nmust fail because the acquittal had the effect of retrospectively
Wi ping out the disqualification as conpletely and effectively as if
it never had existed. It did not make nmuch difference that the
candi dat e stood convicted on the date of filing nonmination as
al so on the date of election and earned acquittal after the
el ection so long as it was before the date of pronouncenment of
judgrment in the election petition by the H gh Court.

The enphasis in Manni Lal’s case (supra), that the
opi nion on the question of disqualification had to be forned by
the H gh Court at the tine it proceeds to pronounce-the
judgrment in the election petition and, therefore, it was by
reference to the date of judgnment in election petition by the Hi gh
Court that the factum of disqualification was to be decided, was
reiterated in Vidya Charan Shukla's case (supra). The
acquittal had retrospective effect of naking the disqualification
non-exi stent even at the tinme of scrutiny of the nom nations.

However, it is pertinent to notice the dilema which the

Court faced while dealing with an argunent advanced before it

and dealt in paragraphs 39 and 40 of the judgment. A

subm ssi on was nmade, what woul d happen if nomination of a

candi date was rejected on account of his disqualification incurred
by his conviction and sentence exceeding two years

i mprisonnent and existing as a fact on the date of scrutiny of
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nom nati on and he brought an election petition to challenge the
el ection of the returned candi date on the ground that his

nom nation was inproperly rejected and if by the tinme the

el ection petition cane to be heard and deci ded, the conviction of
the election petitioner was set aside in crimnal appeal then, as a
result of his subsequent acquittal, his conviction and sentence
woul d stand annulled and obliterated with retrospective force
and he would be justified in submtting that his nom nation was
illegally rejected and, therefore, the result of the election was
materially affected and was liable to be set aside. The Court
branded the said subm ssion as 'hypothetical’ requiring an
academ c exerci se which was not necessary to indulge in. It
woul d be note-worthy, as recorded vide para 40 of the judgnment

in Vidya Charan Shukla's case, that correctness of the

decision in Manni Lal’'s case  was not disputed and there was

no prayer nmade for reconsideration of the ratio of Manni Lal’'s
case by a larger bench. The only subni ssion nade before the

Court in Vidya Charan Shukla' s case was that the ratio in

Manni Lal s case was di stingui shabl e and hence inapplicable to
the facts of Vidya Charan Shukla's case. 1In such

ci rcunst ances, the Court held "we woul d abide by the principle

of stare decisis and follow the ratio of Manni Lal’'s case.”

It is wit largethat the position of |aw my have been
di fferent and the three-Judge bench which deci ded Vidya
Charan Shukl a’s case could have gone into the question of
exam ning the correctness of the viewtaken in Munni Lal’s
case if only that subm ssion woul d have been nade.

Now we proceed to deal with the three issues posed for
resol ution before us.

QUESTI ON (1):

Under cl ause (a) of sub-section (1) of Section 100 of the
RPA, the High Court is called upon to decide whether on the date
of his election a returned candi date was not qualified or was
disqualified to be chosen to fill 'the seat under the Constitution or
the RPA. |If the answer be in the affirmative, the H gh Court is
mandated to declare the election of the returned candidate to be
void. The focal point by reference to which the question of
di squalification shall be determ ned is the date of election.

It istrite that the right to contest an election is a statutory
right. 1In order to be eligible for exercising such right the person
should be qualified in the terns of the statute. ~ He should al so
not be subject to any disqualification as may be inposed by the
statute maki ng provision for the elective office. ~ Thus, the
Legi slature creating the office is well withinits power to
prescribe qualifications and disqualifications subject to which the
eligibility of any candidate for contesting for or holding the office
shal |l be determined. Article 191 of the Constitution itself |ays
down certain disqualifications prescribed by clauses (a) to (d) of
sub-Article (1) thereof. 1In addition, it permts, vide clause (e),
any other disqualifications being provided for by or under any
| aw made by Parlianent. The Representation of People Act,

1951 is one such legislation. It provides for the conduct of

el ections of the Houses of Parlianment and to the House or
Houses of the Legislature of each State and the qualifications
and the disqualifications for nenbership of those Houses.

Under sub-clause (i) of clause (d) of sub-section (1) of
Section 100 of the RPA the inproper acceptance of any
nom nation is a ground for declaring the election of the returned
candidate to be void. This provisionis to be read with Section
36(2)(a) which casts an obligation on the returning officer to
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exam ne the nom nation papers and decide all objections to any

nom nati on nmade, or on his own notion, by reference to the

date fixed for the scrutiny of the nominations. Wether a

candi date is qualified or not qualified or is disqualified for being

chosen to fill the seat, has to be determned by reference to the
date fixed for the scrutiny of nom nation. That is the focal point.
The nanes and nunber of candidates who will be in the fray is

determ ned on the date of the scrutiny of the nom nation papers
and the constituency goes to polls. bviously, the decision by
the returning officer has to be taken on the facts as they exi st
on that day. The decision nust be accomnpani ed by certainty.

The returning officer cannot postpone his decision nor make it
condi tional upon what may happen subsequent to that date.

Under Section 100(1)(d)(i) of the Act the H gh Court has to test
the correctness of the decision taken by the returning officer and
the fact whether any nom nation was inproperly accepted by
reference to the date of 'the scrutiny of the nomi nation as

defined in Section 36(2)(a). An election petition is heard and
tried by a court of law. The proceedings in election petition are
i ndependent of the el ection proceedings which are held by the
Executive. By no stretch of inmmgination the proceedings in

el ection petition can be called or terned as continuation of

el ecti on proceedi ngs. " The Hgh Court trying an election petition
is not hearing an appeal -against the decision of returning officer
or declaration of result of a candidate.

Wth respect to the | earned judges who deci ded Shr
Manni Lal’'s case (supra), the fallacy w th which the judgment
suffers is presunmably an assunption as if the election petition
proceedi ngs are the continuation-of the el ection proceedings.
Yet, another fallacy wi th which the judgnent, in our hunble
opi nion, suffers is as if the H gh Court has to form opinion on the
di squalification of a candidate at the tine of pronouncing the
judgrment in the election petition. ~ That is not correct.
Undoubt edly, the High Court is form ng an opinion on the date of
judgrment in election petition but that opinion has to be forned
by reference to the date of scrutiny, based not on such facts as
can be fictionally deened to have existed on a back date
di ctated by sonme subsequent event, but based on the facts as
they had actually existed then, so as to find out whether the
returning officer was right or wong in his decision on scrutiny of
nom nation on that date, i.e., the date of scrutiny. The
correctness or otherw se of such decision by the returning officer
cannot be left to be determ ned by any event which may have
happened between the date of scrutiny and the date of
pronouncerent of the judgment by the Hi gh Court.

It is rather unfortunate that the correctness of the view
taken in Shri Manni Lal’s case was not questioned in Vidya
Charan Shukla's case and an attenpt was made only to
di stingui sh the case of Shri Manni Lal. Wile interpreting a
provi sion of |aw and pronounci ng upon the construction of a
statutory provision the Court has to keep in mind that the view
of the law taken by it would be applied to nyriad situations
which are likely to arise. It is also well-settled that such
interpretation has to be avoided as would result in creating
confusion, anomaly, uncertainty and practical difficulties in the
wor ki ng of any system A subm ssion based on this principle
was advanced before the three-Judge Bench in Vidya Charan
Shukl a’ s case, but unfortunately did not receive the attention
of the Court forming an opinion that dealing with that submi ssion
(though forceful) would anpbunt to indulging in 'hypothetical and
acadeni c exerci se’

We may just illustrate what anomalies and absurdities
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woul d result if the view of the |law taken in Shri Manni Lal’s

case and Vidya Charan Shukla's case were to hold the field.

One such situation is to be found noted in para 39 of Vidya
Charan Shukla's case. A candidate’ s nomination may be

rej ected on account of his having been convicted and sentenced

to inmprisonnent for a termexceeding two years prior to the date
of scrutiny of nomnation. During the hearing of election petition
if such candidate is exonerated in appeal and earns acquittal, his
nom nati on woul d be deened to have been inproperly rejected

and the election would be liable to be set aside without regard to
the fact whether the result of the election was materially

af fected or not. Take anot her case. Two out of the severa
candidates in the election fray may have been convicted before

the date of nom nation. By the tinme the election petition cones

to be decided, one nmay have been acquitted in appeal and the

convi ction of other may have been upheld and by the tine an

appeal under Section 116A of the RPA preferred in this Court

cones to be decided, the conviction of one nmay have been set

aside and, at the sane tine, the acquittal of the other may al so
have been set aside. Then the decision of the High Court in

el ection petition would beliable to be reversed not because it
was incorrect, but because sonething has happened thereafter.

Thus, the result of election would be Iiable to be avoi ded or
uphel d not because a particul ar candi date was qualified or

di squalified on the date of scrutiny of nominations or on the date
of his election, but because of acquittal or conviction nmuch after
those dates. Such could not have been the intendnent of the

I aw.

W are al so of the opinion that the | earned judges deciding
Shri Manni Lal’s case (supra) were not right in-equating the
case of appellate acquittal with the retrospective repeal of a
di squalification by statutory amendnent.

In Vidya Charan Shukla' s case (supra) Dalip Kumar

Sharma’ s case (supra) has been relied upon which, in our

opi nion, cannot be applied to a case of election and election
petition.

Dal i p Kumar Sharma’s case (supra) is a case of
convi ction under Section 303 |.P.C.. One P was murdered on
24.10.1971. The accused was sentenced to l'ife inprisonnent on
18.5.1972. On 20.6.1973 the accused comm tted the nurder of
A and was convicted for such nurder on 24.1.1974 and
sentenced to death under Section 303 I.P.C - In appeal against
conviction for the murder of P, the accused was acquitted on
27.2.1974. On the sane day the Hi gh Court confirnmed the death
sentence of the accused under Section 303 |.P.C. | holding that on
the date on which the accused had committed the nurder of A
he was under goi ng sentence of life inprisonment for the murder
of P. In appeal preferred before this Court, it was held that the
death sentence could not be upheld inasmuch as the accused
had stood acquitted fromthe offence of the first nmurder and the
acquittal in an appeal had the effect of w ping out the conviction
in the first nurder. The mandatory sentence of death by
reference to Section 303 |.P.C. for the second of fence coul d not
be nai nt ai ned.

Four factors are relevant. Firstly, the sentence of death
was passed in judicial proceedings and the appeal against the
judgrment of the trial court being a continuation of those judicia
proceedi ngs, the court was not powerless to take note of
subsequent events. The sentence of death was passed based on
an event which had ceased to exist during the pendency of the
appeal . The court was, not only, not powerless but was rather
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obliged to take note of such subsequent event, failing which a
grave injustice would have been done to the accused. Secondly,
the court interpreted Section 303 |.P.C. which speaks of a
person "under sentence of inprisonnent for life" as meaning a
person under an operative, executable sentence of inprisonnent
for life. A sentence once inposed but |ater set aside is not
execut abl e and, therefore, ceases to be relevant for the purpose
of Section 303 I.P.C. Thirdly, the focal point was the date of
convi ction when the court is called upon to pronounce the

sentence. Fourthly, it is pertinent to note that the well
est abl i shed proposition which the court pressed into service was
that _ "a court seized of a proceeding nust take note of events

subsequent to the inceptioon of that proceeding", which position
the court held, is applicable to civil as well as crinina
proceedi ngs with appropriate nodifications. The enphasis is on

the events happeni ng subsequent to the inception of that
proceeding. In thecases at hand, the principle laid down in

Dal i p Kunar Sharma’s case (supra) wll have no application

i nasmuch as the validity of nomination paper is to be tested by
deci di ng ‘qualification or disqualification of the candidate on the
date of scrutiny and not by reference to any event subsequent

t her et o.

The decision of this Court in Amit Lal Anbalal Patel wvs.
H mat hbhai Gomanbhai Patel & Anr., AIR 1968 SC 1455,
| ends support to the principle that the crucial date for
det erm ni ng whet her a candidate is not qualified or is disqualified
is the date of scrutiny of nom nations and a subsequent event
whi ch has the effect of w ping out the disqualification has to be
i gnor ed.

An appellate judgnent in a criminal case, exonerating the
accused-appel l ant, has the effect of w ping out the conviction as
recorded by the Trial Court and the sentence passed thereon \026 is
a legal fiction. Wiile pressinginto service a legal fiction it
shoul d not be forgotten that legal fictions are created only for
sone definite purpose and the fiction is to be limted to the
purpose for which it was created and shoul d not be extended
beyond that legitinate field. A legal fiction pre-supposes the
exi stence of the state of facts which may not exi st and then
wor ks out the consequences which flow fromthat state of facts.

Such consequences have got to be worked out only to their

| ogi cal extent having due regard to the purpose for which the

| egal fiction has been created. Stretching the consequences

beyond what logically flows amounts to an illegitinmate extension

of the purpose of the legal fiction (See, the majority opinion/in
Bengal Inmmunity Co. Vs. State of Bihar AR 1955 SC 661).

P.N. Bhagwati, J., as his Lordship then was, in his separate opinion
concurring with the najority and dealing with the legal fiction
contained in the Explanation to Article 286 (1) (a) of 'the Constitution
(as it stood prior to Sixth Amendnent) observed \026 "Due regard mnust
be had in this behalf to the purpose for which the legal fiction has been
created. |If the purpose of this legal fiction contained in the

Expl anation to Article 286 (1) (a) is solely for the purpose of sub-
clause (a) as expressly stated it would not be legitimte to trave
beyond the scope of that purpose and read into the provision any

ot her purpose howsoever attractive it may be. The legal fiction

whi ch was created here was only for the purpose of determining

whet her a particul ar sale was an outside sale or one which could

be deemed to have taken place inside the State and that was the

only scope of the provision. It would be an illegitimte extension
of the purpose of the legal fiction to say that it was al so created
for the purpose of converting the inter-State character of the
transaction into an intra-State one." Hi s Lordship opined that

this type of conversion would be contrary to the express purpose
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for which the legal fiction was created. These observations are
useful for the purpose of dealing the issue in our hands.
Fictionally, an appellate acquittal wi pes out the trial court
conviction; yet, to hold on the strength of such legal fiction that
a candi date though convicted and sentenced to inprisonnent for

two years or nore was not disqualified on the date of scrutiny of
the nom nation, consequent upon his acquittal on a nuch | ater

date, would be an illegitinmte extension of the purpose of the
legal fiction. However, we hasten to add that in the present case
the issue is not so nuch as to the applicability of the |ega
fiction; the issue concerns nore about the power of the

Desi gnated El ecti on Judge to take note of subsequent event and
apply it to an event which had happened nuch before the
conmmencenent of that proceeding in which the subsequent

event is brought to the notice of the Court. An election petition
is not a continuation of election proceedings.

We are clearly of the opinion that Shri Manni Lal’'s case
(supra) and Vidya Charan Shukla's case (supra) do not |ay
down the ‘correct law Both the decisions are, therefore,
overrul ed.

The correct position of law is that nonmi nation of a person
di squalified w thin the nmeaning of sub-section (3) of Section 8 of
the RPA on the date of “scrutiny of nom nations under Section
36(2)(a) shall be liable to be rejected as invalid and such
decision of the returning officer cannot be held to be illegal or
i gnored nerely because the convictionis set aside or so altered
as to go out of the ambit of Section 8(3) of the RPA consequent
upon a deci sion of a subsequent date in a crimnal appeal or
revision.

What is relevant for the purpose of Section 8(3) is the
actual period of inprisonment which any person convicted shal
have to undergo or woul d have under gone consequent upon the
sentence of inprisonment pronounced by the Court and that has
to be seen by reference to the date of scrutiny of nom nations or
date of election. Al other factors are irrelevant. A person
convicted may have filed an appeal. - He may al so have secured
an order suspending execution of the sentence or the order
appeal ed agai nst under Section 389 of the Code of Crimna
Procedure 1973. But that again would be of no consequence. A
Court of appeal is enpowered under Section 389 to order that
pendi ng an appeal by a convicted person the execution of the
sentence or order appeal ed agai nst be suspended and also, if he
is in confinement, that he be released on bail or bond. What is
suspended is not the conviction or sentence; it is only the
execution of the sentence or order which is suspended. It is
suspended and not obliterated. It will be useful to refer inthis
context to a Constitution Bench judgnent of this Court in Sarat
Chandra Rabha & Ors. Vs. Khagendranath Nath & O's.,

(1961) 2 SCR 133. The convict had earned a remi ssion and the

peri od of inprisonnent reduced by the period of renission would
have had the effect of renoving disqualification as the period of
actual inprisonnent would have been reduced to a period of |ess
than two years. The Constitution Bench held that the reni ssion
of sentence under Section 401 of Crininal Procedure Code (old)
and his release fromjail before two years of actual inprisonnent
woul d not reduce the sentence into one of a period of |ess than
two years and save himfromincurring the disqualification. "An
order of rem ssion does not in any way interfere with the order
of the court; it affects only the execution of the sentence passed
by the court and frees the convicted person fromhis liability to
undergo the full termof inprisonnment inflicted by the court,
though the order of conviction and sentence passed by the court
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still stands as it was. The power to grant rem ssion is executive
power and cannot have the effect which the order of an appellate
or revisional court would have of reducing the sentence passed

by the trial court and substituting in its place the reduced
sentence adj udged by the appellate or revisional court.”

In B.R Kapur Vs. State of T.N. & Anr., (2001) 7 SCC
231, a simlar question, though in a little different context, had
arisen for the consideration of the Constitution Bench. Vide para
44, the Court did make a reference to Vidya Charan Shukla's
case but observed that it was a case of an election petition and,
therefore, did not have a bearing on the construction of Article
164 of the Constitution which was in issue before the
Constitution Bench. bviously the consideration of the
correctness of the law laid down in Vidya Charan Shukla's
case was not called for. However, still the Constitution Bench
has nade a significant observation which is very relevant for our
pur pose. The Constitution Bench observes (vide para 44)
"There can be no doubt that in a crimnal case acquittal in appea
takes efflect retrospectively and w pes out the sentence awarded
by the lower court. This inplies that the stigna attached to the
conviction and the rigour of the sentence are conpletely
obliterated, but that does not mean that the fact of the
convi ction and sentence by the | ower court is obliterated unti
the conviction and 'sentence are set aside by an appellate court.
The conviction and sentence stand pending the decision in the
appeal and for the purposes of a provision such as Section 8 of
the Representation of the People Act are deterninative of the
di squalifications provided for therein" (enphasis supplied). To
the sanme effect are observations contain in para 40 al so.

We are, therefore, of the opinion that an appellate
j udgrment of a date subsequent to the date of nonination or
el ection (as the case may be) and havi ng-a bearing on conviction
of a candi date or sentence of inprisonnent passed on him woul d
not have the effect of w ping out disqualification froma back
date if a person consequent upon his conviction for any offence
and sentenced to inprisonnent for not |ess than two years was
actually and as a fact disqualified fromfiling nomnation and
contesting the election on the date of nonination or el ection (as
the case may be).

Question No. (2)

What is the neaning to be assigned to the expression
"sentence to inprisonment for not |ess than 2 years" as
occurring in Sec. 8(3) of the RPA? 1In a trial a person may be
charged for several offences and held guilty.  He may be
sentenced to different terns of inprisonnent for such different
of fences. Individually the termof inprisonment may be | ess
than 2 years for each of the offences, but collectively or taken
toget her or added to each other the total term of inprisonment
may exceed 2 years. \Whether the applicability of Section 8(3)
above said would be attracted to such a situation.

Section 31 of the Code of Criminal Procedure, 1973 is
relevant to find an answer for this. It provides as under :-

"31. Sentence in cases of conviction of severa

of fences at one trial.

(1) When a person is convicted at one trial of two
or nore offences, the Court may, subject to the
provi sions of section 71 of the Indian Penal Code
(45 of 1860), sentence himfor such offences, to
the several punishnents, prescribed therefor which
such Court is conmpetent to inflict; such
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puni shnments when consisting of inprisonnent to
conmence the one after the expiration of the other
in such order as the Court may direct, unless the
Court directs that such punishnments shall run
concurrently.

(2) In the case of consecutive sentences, it shal
not be necessary for the Court by reason only of

t he aggregate punishment for the several offences
being in excess of the punishment which it is
conpetent to inflict on conviction of a single

of fence, to send the offender for trial before a
hi gher Court:

Provided that

(a) in no case shall such person be

sentenced to inprisonment for a |onger

peri od than fourteen years;

(b) the aggregate puni shment shal |l not

exceed twi ce the anmpunt of puni shnent

whi ch the Court is conpetent to-inflict for a
singl e of fence.

(4) For the purpose of appeal by a convicted person
the aggregate of the consecutive sentences passed

agai nst hi munder this section shall be deened to

be a single sentence."

It is conpetent for a crimnal court to pass severa
puni shments for the several offences of which the accused has
been held guilty. The several ternms of inprisonnent to which the
accused has been sentenced commence one-after the other and
in such order as the court may direct, unless the court directs
that such punishnments shall run concurrently. Each of the terns
of inmprisonnent to which the accused has been sentenced for
the several offences has to be within the power of the court and
the termof inprisonnent is not rendered illegal or beyond the
power of the court nerely because the total term of
i mprisonnent in the case of consecutive sentences is i'n excess
of the punishment within the conmpetency of the court. For the
pur pose of appeal by a convicted person it is the aggregate of
the consecutive sentences passed agai nst himwhi ch shal |l be
deened to be a single sentence. The sane principle can be held
good and applied to determ ning disqualification. Under sub-

section (3) of Section 8 of the RPA the period of disqualification

comences fromthe date of such conviction. The disqualification

continues to operate for a further period of six years cal cul ated

fromthe date of his release frominprisonnent. Thus, the

di squalificati on coomences fromthe date of conviction whether
or not the person has been taken into custody to undergo the
sentence of inprisonment. He cannot escape the effect of

di squalification nerely because he has not been taken into

cust ody because he was on bail or was absconding. Once taken
into custody he shall remain disqualified during the period of

i mprisonment. On the date of his rel ease woul d conmence t he
peri od of continued disqualification for a further period of six
years. It is clear froma bare reading of sub-section (3) of
Section 8 of the RPA that the actual period of inprisonnment is
rel evant. The provisions of Section 8 of the Representation of
Peopl e Act, 1951 have to be construed in harnony with the

provi sions of the Code of Crimnal Procedure, 1973 and in such
manner as to give effect to the provisions contained in both the
| egislations. In the case of consecutive sentences the aggregate
peri od of inprisonnent awarded as puni shment for the severa

of fences and in the case of punishments consisting of severa
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terns of inprisonment nmade to run concurrently, the |ongest of
the several terms of inprisonnent would be relevant to be taken
into consideration for the purpose of deciding whether the
sentence of inprisonment is for less than 2 years or not.

It was submitted by Shri K. K Venugopal, the |earned
Seni or Counsel for the respondent in C. A No. 8213/2001, that
the phrase "any offence" as occurring in Section 8(3) of the RPA
shoul d be interpreted to nmean a single offence and unl ess and
until the termof inprisonment for any one of the offences out of
the several offences for which the accused has been convi cted
and sentenced is 2 years or nore, the disqualification enacted
under Section 8(3) would not be attracted. W are not
i mpressed.

In Shri Bal aganesan Metal s vs. M N Shannugham
Chetty & Ors., (1987) 2 SCC 707, the word "any" came up for
consi deration of 'this Court. It was held that the word "any"
i ndi cates "al " or "every" as well as "sone" or "one" depending
on the context and the subject matter of the statue. Black’s Law
Di ctionary was cited with approval.

In Black’s Law Dictionary (sixth Edition) the word "any’ is
defined (at p.94) as under:-

"Any. Sone; one out of ‘many; an indefinite

nunber. One indiscrimnately of whatever kind

or quantity.

One or sone (indefinitely).

"Any" does not necessarily mean only one
person, but may have reference to nore than
one or to nmany.

Wrd "Any" has a diversity of meaning
and may be enployed to indicate "all™ or
"every" as well as "sonme" or "one" and its
neaning in a given statute depends upon the
context and the subject matter of the statute.

It is often synonynous with "either",
"every", or "all". Its generality may be
restricted by the context; thus, the giving of a
right to do sone act "at any tine" is comonly
construed as nmeaning within a reasonable
time; and the words "any other" follow ng the
enuner ati on of particular classes are to be
read as "other such like," and include only
others of like kind or character."

The word 'any’ may have one of the several neanings,
according to the context and the circunstances. It may nean
"all’'; 'each'; 'every'; 'sone’; or 'one or nmany out of several’. / The
word 'any’ nay be used to indicate the quantity such as "sone’,
"out of many’, 'an infinite number’. It nay also be used to
indicate quality or nature of the noun which it qualifies as an
adj ective such as "all’ or 'every'. (See the Law Lexicon, P
Ramanat ha Ai yar, Second Edition, at p.116). Principles of
Statutory Interpretation by Justice G P.Singh (9th Edition, 2004)
states (at p.302) \026 "When a word is not defined in the Act itself,
it is permssible to refer to dictionaries to find out the genera
sense in which that word is understood in common parl ance.
However, in selecting one out of the various neani ngs of a word,
regard nust always be had to the context as it is a fundanenta
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rule that "the neani ngs of words and expressions used in an Act
nust take their colour fromthe context in which they appear".
Therefore, "when the context makes the nmeaning of a word

quite clear, it becones unnecessary to search for and select a
particul ar meani ng out of the diverse nmeanings a word is
capabl e of, according to | exicographers”.

In Section 8(3) of the RPA, the word 'any’ has been used

as an adjective qualifying the word 'offence’ to suggest not the
nunber of offence but the nature of the offence. A bare reading
of sub-Section (3) shows that the nature of the offence included
in sub-Section (3) is "any offence other than any offence referred
to in sub-Section (1) or sub-Section (2) (of Section 8)'. The use
of adjective "any’' qualifying the noun 'offence’ cannot be pressed
in service to countenance the subm ssion that the sentence of

i mprisonnment for not less than two years nust be in respect of a
singl e of fence.

Sub-Section(3) in its present formwas introduced in the
body of thhe RPA by Act No.1l of 1989 w. e.f. 15.3.1989. The
sane Act made a few changes in the text of sub-Section (4)
al so. The Statement of Objects and Reasons acconpanying Bil
No. 128 of 1988 stated, inter alia, "Section 8 of the
Representati on of the People Act, 1951 deals wth
di squalification on the ground of conviction for certain offences.
It is proposed to include nore offences in this section so as to
prevent persons having crimnal record enter-into public life".
(See the CGazette of India Extraordinary, Part I, Section 2,
pp. 105, 114). The intention of Parliament is wit large; it is to
wi den the arena of Section 8 in the interest of purity and probity
in public life.

The purpose of enacting disqualification under Section 8(3)
of the RPAis to prevent criminalization of politics, Those who
break the | aw should not make the | aw.~ Generally speaking, the
pur pose sought to be achi eved by enacting disqualification on
conviction for certain offences is to prevent persons with crinmna
background fromentering into politics, and the House \027 a
power ful wi ng of governance. Persons with criminal background
do pollute the process of election as they do not have many a
hol ds barred and have no reservation fromindulging into
crimnality to win success at an el ection. —Thus, Section 8 seeks
to pronote freedomand fairness at elections, as alsolaw and
order being maintained while the el ections are being held. The
provi sion has to be so neaningfully construed as to effectively
prevent the m schief sought to be prevented. The expression "a
person convi cted of any of fence" has to be construed as al
of fences of which a person has been charged and held guilty at
one trial. The applicability of the expression "sentenced to
i mprisonnment for not less than 2 years" woul d be deci ded by
calculating the total termof inprisonnent for which the person
has been sentenced.

Shri K. K. Venugopal, |earned senior counsel appearing for
respondent in one of the appeals, submtted that Section 8 of
the RPA is a penal provision and, therefore, should be construed
strictly. W find it difficult to countenance the submi ssion
Contesting an election is a statutory right and qualifications and
di squalifications for holding the office can be statutorily
prescribed. A provision for disqualification cannot be ternmed a
penal provision and certainly cannot be equated with a pena
provision contained in a crimnal law. |f any authority is needed
for the proposition the same is to be found in Lalita Jalan &
Anr. Vs. Bonbay Gas Co. Ltd. & Os., (2003) 6 SCC 107
whi ch has held Section 630 of the Conpanies Act, 1956 not to
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be a penal provision. The Court has gone on to say, "the
principle that statute enacting an offence or inposing a penalty
is to be strictly construed is not of universal application which
nmust necessarily be observed in every case."

In the case of P. Jayarajan the sentences of inprisonnent
were to run consecutively in terns of the judgnent of the tria
court. The periods of sentences of inprisonnent for different
of fences shall have to be totalled up. On such totalling, the
total termfor which P. Jayarajan woul d have renained in Jai
di d exceed a period of 2 years and consequently attracted the
applicability of Section 8(3) of the RPA which cast a
di squal i fication upon P. Jayarajan on the date of scrutiny of the
nom nati on papers. H's nomination could not have been
accepted by the returning officer and he was not right in holding
hi m not disqualified. In the light of the view of the |aw taken by
us on Question-1 above, the subsequent event of the severa
terns of inprisonment having been directed by the appellate
court to run concurrently on a date subsequent to the date of
scrutiny is‘irrelevant and |iable to be ignored.

Question No. (3)

A comparative reading of sub-sections (3) and (4) of
Section 8 of the RPA shows that Parlianent has chosen to
classify candi dates at an election into two classes for the purpose
of enacting disqualification. These two classes are : (i) a person
who on the date of conviction is a nmenber of “Parlianment or
Legi slature of a State, and (ii) a person who'is not such a
nmenber. The persons falling in the tw groups are well defined
and determ nabl e groups and, therefore, formtwo definite
cl asses. Such classification cannot be said to be unreasonabl e as
it is based on a well laid down differentia and has nexus with a
public purpose sought to be achieved.

Once the el ections have been held and a House has come
into existence, it may be that a nmenber of the House is
convi cted and sentenced. Such a situation needs to be dealt
with on a different footing. Here the stress is not nerely on the
right of an individual to contest an election or to continue as a
menber of a House, but the very existence and continuity of a
House denocratically constituted. |[If a nenber of the House
was debarred fromsitting in the House and participating in the
proceedi ngs, no sooner the conviction was pronounced foll owed
by sentence of inprisonnent, entailing forfeiture of his
nmenbershi p, then two consequences would follow. ~First, the
strength of nenbership of the House shall stand reduced, so
al so the strength of the political party to which such convicted
menber may bel ong. The Government in power may be
surviving on a razor edge thin majority where each nmenber
counts significantly and disqualification of even one nenber may
have a del eterious effect on the functioning of the Government.
Secondl y, bye-election shall have to be held which exerci se may
prove to be futile, also resulting in conplications in the event of
the convicted nmenber being acquitted by a superior crimna
court. Such reasons seemto have persuaded the Parlianent to
classify the sitting nmenbers of a House into a separate category.
Sub-section (4) of Section 8, therefore, provides that if on the
date of incurring disqualification a person is a nenber of a
House, such disqualification shall not take effect for a period of 3
nonths fromthe date of such disqualification. The period of 3
nonths is provided for the purpose of enabling the convicted
nenber to file an appeal or revision. |If an appeal or revision
has been filed putting in issue the conviction and/or the sentence
which is the foundation of disqualification, then the applicability
of the disqualification shall stand deferred until such appeal or
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application is disposed of by the court in appeal or revision

In Shibu Soren Vs. Dayanand Sahay & Ors. (2001) 7
SCC 425, a three-Judge Bench of this Court was seized of the
guestion of exam ning a disqualification on account of the person
at that time holding an office of profit. The Court held that such
a provision is required to be interpreted in a realistic manner
having regard to the facts and circunstances of each case and
the relevant statutory provisions. Wile "a strict and narrow
construction" may not be adopted which may have the effect of
"shutting of many prom nent and other eligible persons to
contest elections” but at the same tinme "in dealing with a
statutory provision which inposes a disqualification on a citizen
it woul d not be unreasonable to take nerely a broad and genera

view and ignore the essential points". A balance has to be stuck
bet ween strict construction and what is at stake is the right to
contest an election and hold office. "A practical view, not

pedantic basket of tests" nust, therefore, guide courts to arrive
at appropriate conclusion. The disqualification provision nust
have a substantial and reasonabl e nexus with the object sought

to be achieved and the provision should be interpreted with the
flavour of reality bearing inmnd the object for enactnent.

Sub-section (4) operates as an exception carved out from
sub-sections (1), (2) and (3) of Section 8 of the RPA. Cearly
the saving fromthe operation of sub-sections (1), (2) and (3) is
founded on the factum of nmenbership of a House. The purpose
of carving out such an exception is not to confer an advantage
on any person; the purpose is to protect the House. Therefore,
sub-Section (4) woul d cease to apply no sooner the House is
di ssol ved or the person-has ceased to be a nenber of that
House. Any other interpretation would render sub-section (4)
liable to be annulled as unconstitutional. Once a House has been
di ssol ved and the person has ceased to be a nenber, on the
date of filing the nom nation there is no difference between him
and any ot her candi date who was not ‘such a nenber. Treating
such two persons differently would be arbitrary and
di scrimnatory and incur the wath of Article 14. A departure
fromthe view so taken by us would also result in anonal ous
consequences not intended by the Parlianent.

Concl usi on

To sumup, our findings on the questions arising for
decision in these appeals are as under: -

1. The question of qualification or disqualification of a
returned candi date within the nmeani ng of Section-100(1)(a) of

the Representation of the People Act, 1951 (RPA, for short) has

to be deternmined by reference to the date of his election which
date, as defined in Section 67A of the Act, shall be the date on
which the candidate is declared by the returning officer to be

el ected. Wether a nom nation was inproperly accepted shal

have to be determ ned for the purpose of Section 100(1)(d)(i) by
reference to the date fixed for the scrutiny of nonination, the
expression, as occurring in Section 36(2)(a) of the Act. Such
dates are the focal point for the purpose of determ ni ng whether
the candidate is not qualified or is disqualified for being chosen
to fill the seat in a House. It is by reference to such focal point
dates that the question of disqualification under sub-Sections
(1), (2) and (3) of Section 8 shall have to be determined. The
factum of pendency of an appeal against conviction is irrelevant
and inconsequential. So also a subsequent decision in appeal or
revi sion setting aside the conviction or sentence or reduction in
sentence woul d not have the effect of w ping out the

di squalification which did exist on the focal point dates referred
to herei nabove. The decisive dates are the date of election and
the date of scrutiny of nom nation and not the date of judgnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 20 of

20

in an election petition or in appeal thereagainst.

2. For the purpose of attracting applicability of disqualification
within the neaning of "a person convicted of any offence and
sentenced to inprisonment for not |less than two years", - the

expression as occurring in Section 8(3) of the RPA, what has to
be seen is the total length of time for which a person has been
ordered to remmin in prison consequent upon the conviction and

sentence pronounced at a trial. The word 'any’ qualifying the

word ' of fence’ should be understood as neani ng the nature of

of fence and not the nunber of offence/offences.

3. Sub- Section(4) of Section 8 of the RPA is an exception
carved out from sub-Sections (1), (2) and (3). The saving from

di squalification is preconditioned by the person convicted being a
Menber of a House on the date of the conviction. The benefit of
such saving is available only so |ong as the House continues to
exi st and the person continues to be a Menber of a House. The
savi ng ceases to apply if the House is dissolved or the person
ceases to be a Menber of the House

Resul t

For the foregoing reasons, Civil Appeal No.8213 of 2001,
K. Prabhakaran Vs. P. Jayarajan, is allowed. The judgnent of
the H gh Court dated 5.10.2001 is set aside. The election
petition filed by the appellant is allowed. « The el ection of the
respondent P. Jayarajan from No. 14 Kuthuparanba Assenbly
Constituency to the Kerala State Legislative Assenbly, which
was declared on 13.5.2001, is set aside. The respondent No.1
shal | bear the costs of the appellant throughout.

Cvil Appeal No.6691 of 2002 is-also allowed. The
j udgrment of the Hi gh Court dated 5.7.2002 i's set aside. The
el ection petition filed by the appellant shall stand all owed. The
el ection of the respondent Nafe Singh from 37-Bahadurgarh
Assenbly Constituency is declared void as he was disqualified
frombeing a candi date under Section 8(3) of the Representation
of the People Act, 1951. The respondent No.1l shall 'bear the
costs of the appellant throughout.




