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ACT:

Constitution of \India 1950, Art. 14 & Representation of
Peopl e Act 1951, = S. 77 (1), Explanation 1-Scope of-
Expl ai ned-Political parties -spending unlimted noney in
election of their party candi dates-confernment of power-
Whet her violative of Art. 14 and unconstitutional

Conduct of Election Rules, 1961, Rule 90. Election-
Expendi ture-Incurrence of-Applicability ~of ceiling-whether
preval ent.

HEADNOTE

Section 77(1) of the Representation of the People Act,
1951 provides that every candidate at an election shall,
either by himself or by his election agent, keep a separate
and correct account of all expenditure in connection wth
the election incurred or authorised by him or by his
el ection agent, between the date of publication of the
notification calling the election and " the dat e of
declaration of the result thereof, both dates inclusive.
Section 77(3) provi des that the total of the said
expendi ture shall not exceed such ampunt ~as nmay be
prescribed by the Rules framed under the Act. |In Kanwarl al
Gupta [1975] 2 SCR 259 the Court observed that when the
political party sponsoring a candidate incurs expenditure in
connection wth his election, as distingui shed from
expenditure on general party propaganda, and the candi date
knowi ngly takes advantage of it or participates in the
programme or activity or fails to disavow the expenditure or
consents to it or acquiesces init, it would be reasonable
to infer, save in special circunstances, that he inpliedly
aut horised the political party to incur such expenditure and
he cannot escape the rigour of the ceiling by saying that he
has not incurred the expenditure, but his political party
has done so. In order to get over the judgnent in Kanwarl al
Gupt a, t he Represent ati on of t he Peopl e( Anendnent)
O dinance, 1974 was issued which was replaced by the
Representati on of the People (Amendnent) Act, 1974. Section
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2 of the Amending Act added two Explanations to section
77(1). Explanation 1 provides that notw thstanding any
judgrment, order or decision of any court to the contrary,
any expenditure incurred or authorised in connection with
the election of a candidate by a political party or by any
i ndi vidual (other than the candidate or his el ection agent)
shall not be deenmed to be, and shall not ever be deened to
have been, expenditure in connection with the election
incurred or authorised by the candidate or by his election
agent for the purpose of sub-Section (1) of Section 77.
623

In the wit petition under Art. 32 the petitioner
chal |l enged the validity of Explanation 1 to section 77(1) of
the Representation of the People Act, 1951 on the grounds:
(i) that it enables political parties to spend unlinmted
noni es for the election of the candi dates sponsored by them
(ii) that this is arbitrary and violative of Art. 14 because
it sanctions serious-discrimnation between one politica
party or individual and another —on the basis of noney
power, (iii)-that it not only pernits but encourages and
legitimses the influence of big noney in the electora
process and thus nmlitates against the fairness and purity
of the electoral process, (iv) that it denies to the citizen
right to have full” and effective participation in the
el ectoral process /and (v) that it nullifies the salutary
obj ect of inmposing a ceiling on a candi date’s expenditure.

On behalf of the respondent-Union of ~India it was
contended: (i) that Explanation 1 to section 77(1) of the
Act was introduced to restore the [|aw as expounded in the
decisions of this Court prior to the decision in Kanwarl a
Gupta, (ii) that the -expenditure incurred by politica
parties in connection with the election of their candi dates
do not fall within the mnischief of section 77(1) read with
section 123(6) of the Act, (iii) that Explanation 1 is not
violative of Art. 14 and (iv) ~that “legislative policies
bearing upon matters governing elections are not open to
judicial review.

Dismissing the Wit Petition and C. M Ps.,
N

HELD: 1. Expl anation 1 to section 77(1) ~of the
Representati on of the People Act, 1951 neither suffers from

any constitutional infirmty nor it violates Art. ~14.
Expl anation 1 classifies al | political parties or
associations in one group and confers upon themthe sanme or
simlar advantage. Political parties or, politically

noti vated associ ations or bodies of persons or, individuals
interested in political happenings, are characterised by
comon attributes, the dominant attribute being that they
engage thenselves in activities of a political nature.
El ections constitute the core of such activities. A
classification of this nature bears reasonable relationship
with the object of the statute that expenses incurred by
those who fall within the particular group should ' not be
regarded as expenditure incurred or authorised by the
candidates or his election agent. Cassification has to be
broadly reasonable in order to sustain the challenge of
unconstitutionality. One cannot dissect that process and
di scover shades within shades to nullify it on the ground of
inequality. [636 G H 637 A C

2. Explanation 1 to section 77(1) of the Act says that
a political party or any ot her association or any
i ndividual, other than the candidate or his el ection agent,
can incur expenses, without any limtation whatsoever, in
connection with the election of a candidate. Such expenses
are not deened to be expenditure in connection wth the
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el ection incurred or authorised by the candidate or by his
el ection agent for the purpose of section 77(1). [636 E-F]

3. As independent candidate who contests an election
wi t hout the support of a political party, is at a
consi derabl e di sadvant age as conpared wi th candi dates
supported by political parties. But, that does not violate

the rule of equality. It is not the election |aw which
creates such inequalities. Inequalities
624

exi st apart fromthat law and are inplicit in the unequa
positions in which the citizens find thenselves. \Wat the
|aw does is to allow, in an equal nmeasure, all politica
parties, associations or bodies or persons or individuals
(other than the candidate or his election agent) to incur
expenses in connection with the election of candidate, which
need not be included in the return of election expenses
whi ch the candidate is required to file. [637 C E

4. Preferring political parties for exclusion fromthe
sweep of ‘nonetary limts on election expenses, is not so
unreasonable or arbitrary as to justify the preference being
struck down upon that ground because the statute neither
makes the affluence of ~a political party and electora
standard for acquiring eligibility prescribed by the
Expl anation nor is it an unw se policy to ensure reasonable
reduction in the nunber of contesting candi dates, which can
be done by conferring special ©privileges upon politica
parties. In any denocratic system of —government politica
parties occupy a distinct and unique place. It is through
themthat the people attenpt to voice or ventilate their
grievances. Considering the power which they weld in the
adm ni stration of governmental affairs, a special confernent
of benefits on them in the natter of nodalities governing
the election process cannot be regarded as unreasonabl e or
arbitrary. [637 GH 638 B-C

5. In Kanwarlal Gupta the Court” drew a distinction
bet ween the expenses incurred by a political party
specifically in connection with the election of a particular
candi date and the expenditure incurred by it on genera
party propaganda, the latter not being includible in the
return of el ection expenses which the candi date has to file.
The rationale of that decision is that by reason of the
i mportant position which political parties occupy they are

entitled to i ncur expenditure for proj ecting t heir
progranmmes and popularising their policies. Explanation
obliterates the dividing line drawn in - Kanwarlal ~Gupta

bet ween expenses incurred "in connection with” the election
of a particular candi date and expenses incurred on 'genera
party propaganda’. All persons, except the candidate and his
el ection agent, are now free to incur expenditure of the
fornmer kind too, without the constraints of ceiling inposed
upon el ection expenditure by section 77(3) read with Rule 90
of the Conduct of Election Rules, 1961. [638 C-E]

6. Wiether Explanation | restores the law as it was
under st ood before Kanwarlal Gupta or, it makes an innovation
is irrelevant for deciding wupon its validity. Every law,
whet her restorative or innovative, has to be tested on the
touchstone of the Constitution. [638

7. Election laws are not designed to produce econonic
equal ity ampbngst citizens. They can, at best, provide an
equal opportunity to all sections of society to project
their respective points of view on the occasion of
el ections. [639 B]

8. If it is correct that different political parties
have been treated equally though they are situated
unequal ly, or that individuals have been discrimnated
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against either inter se or inrelation to political parties
and associ ations, the only nethod which woul d nmeasure up to
the required constitutional standard is

625

the one in which the State woul d have to all ocate funds from
its own exchequer in order to enable the various candi dates
to contest elections. That would be the fairest form of
fairness. [639 D E]

9. Explanation | would not become unconstitutional for
the reason that it allegedly renders the main provisions in
section 77(1) nugatory by taking away with one hand what is
given by the other. The Explanation does not denude the
section of its meaning ‘and make it purposeless. Section
77(1) deals wth the expenditure incurred or authorised by’

a candidate or his election agent, in connection with the
election. It is obligatory to keep a separate and correct
account of such expenditure. Explanation | deals with the

expenditure incurred -or authorised by a political party or
any ot her 'associ ation or body of persons or by an individua
other than the candidate or his election agent. It is not
obligatory for-the candidate or his election agent to keep a
separate and correct account - of such expenditure, because
such expenditure is not incurred or authorised by the
candi date or his election agent and that such expenditure
cannot be deenmed 'to be incurred or ‘authorised by the
candidate or his election agent. Section 77(1) on the one
hand and Explanation 1 on the other, deal with two different
situations wherefore, the latter —cannot render the former
meani ngl ess. [639 F-H; 640 A- B]

10. If an expenditure which purports to have been
incurred, for exanple, by a political party hasin fact been
incurred by the candidate or his election agent, Explanation
I will not be attracted. It is only if the expenditure is in
fact incurred or authorised by a  political party ' or any
ot her association or body of persons  or by an individual
(other than the candidate or his ~election agent) that the
Expl anation will cone into play. For seeking protection
under Explanation | it mnmust be shown that the source of the
expenditure incurred was not the candidate or his election
agent. Explanation | does not create a fiction. 1t deals
with the realities of political situations. It ~does not
provide that expenditure in fact incurred or authorised by a
candidate or his election agent, shall not be deened to be
incurred or authorised by them if the anmount is defrayed by
a political party. The object of the Explanation is to
ensure that the expenditure incurred, by a political party
on its own, wthout wusing the funds provided by the

candi date or his election agent shall not be deened to be
expenditure incurred or authorised by the candidate or his
el ection agent. |If the expenditure is incurred from out of

the funds provided by the candidate or his el ection agent
section 77(1) and not Explanation 1 would apply. [640 C H

11. The reason why the expression 'shall not be deened
to be’ is used in Explanation 1 is that Parlianment wanted to
get over the effect of the judgnent of this Court in
Kanwarl al Gupta’'s case. Sinilarly, the expression ’'shall not
ever be deened to have been’ is used in the Explanation, to
get over the effect of that judgment retrospectively, except
to the extent mentioned in clauses (a) and (b) of the
Proviso to the Explanation. [641 B-C]

12. The limted range of Explanation | ought not to be
enl arged. The ceiling placed on election expenses is a basic
comuandnent of the Act, not a
626
pi ous edict. Its object is to keep a check on the
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expenditure incurred by candidates on their own el ections,
directly or through their election agents. They cannot be
permtted to resort to subterfuges in order to evade the
restraint inmposed by section 77(1) and 77(3) of the Act.
Homage to the principle of free and fair elections has to be
real, not formal. [641 C D

13. The Court is not to lay down policies in matters
pertaining to elections. The Court cannot negate a |aw on
the ground that it does not approve of the policy which
underlies it. The Court night have its own preferences and
perceptions but, they cannot be used for invalidating |aws.
[641 E-F]

14. The right to contest an election or to vote at it
is not a Conmon Law right. [641

15. The question as regards the constitutional validity
of Explanation 1 has to be determined regardless of the
consi deration as to whether the said Explanation restores
the law as it stood before the decision of this Court in
Kanwar |l al ‘Gupta or whether it introduces a new provision
al t oget her. [ 642 E]

16. Influence of big noney on'the election process is
regarded universally as an evil of great magnitude.

Kanwar Lal Gupta v. Amar Nath Chawl a [1975] 2 SCR 259
expl ai ned.

Rananj aya Singh v. Baijnath Singh [1955] 1 SCR 671; Ram
Dayal v. Brijraj Singh [1970] 1 SCR 530; Magraj Patolia v.
R K Birla [1971] 2 SCR 118; Snt. Indira Gandhi v. Raj
Narain [1976] 2 SCR 347; Lok Sabha Debates Vol. XLVII, Nos.
21-27, 12-20 Decenber, 1974 page 279; Vatal Nagaraj v. R
Dayanand Sagar [1975] 2 SCR 384, 399; Tata Iron & Steel Co.
Ltd. AIR 1958 Bombay 155; Indian Iron and Steel Co. Ltd AIR
1958 Calcutta 234; Report of the Santhanam Conmittee on
Prevention of Corruption 1962, Section 11, ' Social Cinmate’
Paragraph 11.5; Report of the Expert Conmittee on ' Conpani es
and MRTP Acts’ 1978, Chapter XI'll pages 99-104; Jyoti Basu
v. Debi Ghosal [1982] 3 SCR 318, 326, 327; Hal bury’s Law of
Engl and, Fourth Edition, Volunme 15, Paragraph 721, referred
to.

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 1177 of “1979.

Under Article 32 of the Constitution of India.

Soli J. Sorabjee, Harish N Salve and Laxm ~Kant Pandey
for the Petitioner.

K. Parasaran, Attorney General, T.S. Krishnamurty Ilyer
and M ss A Subhashini for the Respondents.
627

The Judgrment of the Court was delivered by

CHANDRACHUD C.J. The petitioner, Dr. P. Nalla Thampy
Thera, is not an intermeddl er or busy body. He is a public-
spirited citizen whose notives in filing this petition are
to be admired even if his contentions nmay not nerit
acceptance. By this petition under Article 32 of the
Constitution, he challenges the validity of Explanation | to
section 77(1) of the Representation of the People Act, 1951
(hereinafter referred to as "the Act") which gives a carte
bl anche to political parties to spend unlinted nmonies for
the election of the candidates sponsored by them In

practice, insofar as our little knowl edge of politica
affairs goes, sky is the limt for such expenditure: Sone
call it mllions, sone call it billions.

The particular provision of the statute which is under
consi deration here, has a short, though significant history.
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A judgnment of this Court led to its enactnent. That
judgrment, to which one of us, Bhagwati J, was a party, was
delivered on Cctober 3, 1974 in Kanwar Lal Gupta v. Amar
Nat h Chawl a. Section 77(1) of the Act, as it stood then
read thus:

"Every candidate at an election shall, either by
himself or by his election agent, keep a separate and
correct account of all expenditure in connection with

the election incurred or authorised by himor by his
el ecti on agent, between the date of publication of the
notification calling the election and the date of

decl arati on of the result t her eof bot h dat es
i nclusive."
Section 77(3) provi des that the total of the said
expenditure shall not exceed such amount as nmay be

prescribed, that is to say, the anount prescribed by the
Rul es framed under the Act. The expenditure prescribed for a
Parliamentary constituency in the Union Territory of Del hi
was Rs. 10,000. The question before the Court in Kanwar La
Gupta was ~whether the successful candidate, Amar Nath
Chawl a, had incurred or authorised expenditure in connection
with his election exceeding ‘the ceiling of Rs. 10, 000.
Noting that what section 77(1) prohibited was not only the
incurring but also the authorising of excessive expenditure
and that such authorising nay be inplied or express, the
Court observed:
628

"When the 'political party ~sponsoring a candidate

i ncurs expendi ture in connection with his election, as
di stinguished from expenditure on general party
propaganda, and the candidate know ngly takes advantage
of it or participates in the programme or activity or
fails to disavow the expenditure or consents to it or
acquiesces init, it would be reasonable to infer, save
in special circunmstances, that he inpliedly authorised
the political party to incur-such expenditure and he
cannot escape the rigour of ‘the ceiling by saying that
he has not incurred the expenditure, but his politica
party has done so. A party candidate does not stand
apart from his political party and if the politica
party does not want the candidate to -incur the
di squalification, it nust exercise control over the
expenditure which may be incurred by it directly to
pronmote the poll prospects of the candi date. The sane
proposition nmust also held good in case of ‘expenditure
incurred by friends and supporters directly in
connection with the election of the candidate. This is
the only reasonable interpretation of the provision
which would <carry out its object and intendnent’ and
suppress the m schief and advance the renedy by
purifying our election process and ridding it of the
per ni ci ous and baneful influence of big noney."

On Novenber 7, 1974, Bill No. 104 of 1974 was
introduced in the Lok Sabha in order to get over the
judgrment in Kanwar Lal GQGupta. The Statenent of Objects and
Reasons of that Bill reads thus:

" STATEMENT OF OBJECTS AND REASONS
Section 77 of the Representation of the People

Act, 1951 provides that the total of the expenditure in

connection with an election incurred or authorized by

the candidate or his el ection agent between the date of
publication of the notification calling the election
and the date of declaration of the result thereof shal

not exceed such amount as nay be prescribed. Rule 90 of
the Conduct of Elections Rules, 1961, seeks to |lay down
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629

630

the maximum election expenses for a parlianentary
constituency and an Assenbly constituency in respect of

various States and the Union territories. Cause (6) of
section 123 of the Representation of the People Act has
specifically included the incurring or authorizing of
expenditure in contravention of section 77 as a corrupt
practice, which, if established, would not only vitiate
the election, but also result in disqualifying the
candi date for a period of six years under section 8A of
the said Act.

In the Election Law, the enphasis has been on
i mposing a curb on an individual incurring expenditure
in connection with his election in excess of the
prescribed lint. The provision contained in section 77
of the Act is wvery specific in this respect and the
intention that the curb i's on the expenditure incurred
or- aut hori zed by the candi date has found support in the
j udi ci al pronouncenents on the point. The expression
"incurred or  authorized" had not been construed so as
to bring within its purview the expenditure incurred by
a political party in its canmpaign or by any person
other than the candidate unless incurred by such third
person as the candidate’s agent. In other words, the
provi sions of / section 77 and clause (6) of section 123
have been intended and understood to be restraints on
the candidate’s election expenditure and not on the
expenditure of a political party:

However, in the recent case of Kanwar Lal Gupta v.
A N Chawla and OGthers (Cvil Appeal No. 1549 of 1972
deci ded on 3rd Cctober, 1974), the Suprene Court has
interpreted the aforenentioned expression "incurred or
aut horized" as including within its scope expenses
incurred by a political party or other person referred
to above. In view —of ~the ef f ect whi ch such
interpretation mght have particularly wth reference
to the candi dates agai nst  whom el ection petitions are
pending, it becanme urgently necessary to clarify the
intention underlying the provisions contained in
section 77 of the Representation of the People Act,
1951, nanely, that in conputing the maxinmum anmount
under that section any expendi ture incurred or
aut horized by any other person or body of persons or
political parties should not be taken into account. As
Parliament was not in session, the President

promul gated on 19th Cctober, 1974, the Representation
of the People (Amendnent) O dinance, 1974.

The Bill seeks to replace this Odinance."
By section 2 of the Amending Act, which is called. The

Representati on of the People (Anendnent) Act, 1974, two
Expl anati ons were added to section 77(1), out of | which
Expl anation 1 is directly relevant for our purpose. Those
Expl anati ons read thus:

"Expl anation 1.- Notwi thstanding any judgment,
order or decision of any court to the contrary, any
expenditure incurred or authorized in connection with
the election of a candidate by a political party or by
any other association or body of persons or by any
i ndi vidual (other than the candidate or his election
agent) shall not be deemed to be, and shall not ever be
deened to have been, expenditure in connection with the
el ection incurred or authorized by the candi date or by
his election agent for the purposes of this subsection:

Provi ded that nothing contained in the Explanation
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shal | affect-

(a) any judgnent, order or decision of the Suprene

Court whereby the election of a candidate to the House

of the People or to the Legislative Assenbly of a State

has been declared void or set aside before the
conmencement  of the Representation of the People

(Amendrent) Ordi nance, 1974;

(b) any judgnment, order or decision of a High

Court whereby the election of any such candidate has

been decl ared void or set aside before the comrencenent

of the said Ordinance if no appeal has been preferred
to the Suprene Court against such judgnment, order or
deci sion of the Hi gh Court before such conmencenent and
the period of limtation for filing such appeal has
expi red before such conmencenent.
631
Expl anation 2.- For the purposes of Explanation

1, "political party" shall have the same nmeaning as in

the El ection Synmbols (Reservation and Allotnent) Order

1968, as for the tinme being in force."

The argument of M. Sorabjee, who appears on behal f of
the petitioner, nmay be summed up thus: (1) It is the essence
of fair elections that any individual or any politica
party, howsoever snmall,” should be able to contest an
election on a footing of equality with any other individua
or political party, howsoever rich and well financed it may
be, and no individual or political party should be able to
secure an advantage over others by -reason of its superior
financial strength. (2) The rationale of inposing a limt on
expenditure incurred ~or _authorised by a candidate in an
election is to elimnate, as far as possible, the pernicious
i nfluence of big noney in the el ectoral process which | eads
to the worst form of political corruption. Limtation on
el ection expenditure is inmperative for-ensuring the purity
of the electoral process. (3) It s indisputable that
availability of large funds and resources to an individua
backed by a political party supporting him would confer
greater and undue advantage on himover an individual who is
without any links with affluence or wealth. (4) Such a
consequence is anti-denocratic because it denies to the
citizen the right to have full and effective participation
in the electoral process. (5) Explanation 1 to section 77(1)
strikes at the very heart of denpbcracy inasnmuch asis not
only permits but encourages and legitimses the influence of
big noney in the electoral process and thus mlitates
against the fairness and purity of the electoral process.
Furthernore, it nakes a nockery of and nullifies the
salutary object of inmposing a ceiling on a candidate’s
expenditure, which provision is a beneficent. provision
enacted in the interests of purity and genuineness of the
denocratic process. The i npugned provision, “far from
suppressing the nischief of baneful influence of big noney
directly pronotes it and thereby sullies the purity of the
el ectoral process. Consequently, it goes against the "basic
requirenment of the Constitution” and violates a basic and
essential feature of the Constitution and, consequently, is
arbitrary. (6) The inmpugned provision is further violative
of article 14, because it sanctions serious discrimnnation
bet ween one political party or individual and another on the
basis of noney power. It makes the wealth of affluence of
the political party supporting the candidate the decisive
factor in the outconme of elections. It introduces wealth and
af fluence as a neasure of a candidate' s qualifications or
prospects of
632
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success, which is to ’'introduce a capricious or irrelevant
factor'. (7) Once the franchise is granted to the
el ectorate, provisions nmay not be mmde nor conditions
i mposed which are inconsistent wth article 14 of the
Constitution, irrespective of the fact that the right of
franchise is not a fundamental right guaranteed in Part [1]
of the Constitution.
Shri Krishnanpborthy |lyer, who appears on behal f of the
Uni on of India, contends that Explanation 1 to section 77(1)
of the Act was introduced in order to restore the |aw as
expounded in the decisions of this Court, prior to the
decision in Kanwar Lal CGupta. Those decisions, according to
| earned counsel, are: Rananjaya Singh v. Baijnath Singh, Ram
Dayal v. Brijraj Singh and Magraj Patolia v. R K Birla. It
is urged that though these decisions have been considered in
Kanwar Lal CGupta, the Court was not right in holding that
the view taken in those decisions was not at variance wth
the view taken by it. In support of this argunent, our
attention was  drawn to the observations nade by Beg J. in
Sm. Indira Gandhi v. Raj Narain to the follow ng effect:
"After exam ning  the catena of cases, | think
with great respect, that the decision of this Court in
Kanwar Lal Cupta’s case could be understood to point in
a direction contrary to that in which the previous
cases were decided. Hence, it appears to nme that the
anmendnment made by Act 58 of 1974 by adding the
Expl anation 1 to Section 77 of “the- Act could be
justified as nerely an attenpt to restore the law as it
had been understood to be previous to the decision of
the Court in Kanwar Lal @upta’s case."
Counsel also relies onvarious decisions of the High Courts
in which it was held, prior to the introduction of
Expl anation 1 to section 77(1), that the expenses incurred
by political parties in connection with the election of
their candidates do not fall wthin the mschief of section
77(1) read wth section 123(6) of ~ the Act. The provision
contained in Explanation 1 is attenpted to be justified by
the respondents on the ground that political parties have
cone to stay in our
633
country, that they are i ndi spensable for the proper
functioning of denmocracy and, therefore, no exception can be
taken if a political party incurs expenditure to ensure the
success of the candidates sponsored by it. Explanation 1
treats all political parties equally and ~no violation of
Article 14 is involved. Counsel contended finally that
| egi slative policies beari ng upon matters governi ng
el ections are not open to judicial review
The principal thenme of the petitioner’s argunment is
"purity of the election process’. Al other argunents
converge upon that thene and are intended to give strength
and succour to it. There is a vast anount of literature on
the need to preserve the purity of elections. There is a
percepti bl e awareness amnpbngst political observers, if —not
anmongst active politicians, that one of the ways to ensure
that elections are free and fair is to weed out the
i nfluence of big nmoney which, to use an expression which has
becone a household word, is nore black than white. The Lok
Sabha Debates, while Explanation 1 was being added to
section 77(1) of the Act, show that there was a consensus
anongst the Menbers of the House that el ection expenses nust
be effectively controlled, which was also reflected in the
fact that in alnost all countries of the world where
representative formof Government prevails, provisions as to
el ecti on expenses are invariably made. On Cctober 18, 1979,
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the Election Comm ssion of India circulated a letter to al

recogni sed national and State parties, proposing revision of
the maximum limts of election expenses. In the 'Notes’
appended to that letter, the Commission says that the
el ecti on "expenditure shoul d be at such reasonably |ow | eve
as not to defeat the very purpose of fixing a ceiling on
el ecti on expenses, i.e. curbing the influence of ’'noney
power’ on elections". Wile the Janata Governnent was in
power, it had introduced Bill No. 153 of 1977 to anend the
Act by deleting, inter alia, Explanation 1 which was
introduced in Section 77(1) by Anendi ng Act 58 of 1974. The
Statement of bjects and Reasons of that Bill, insofar as it
relates to the proposed del etion of Explanation 1 says: "It
is considered that the amendnents nade in the Representation
of People Act, 1951 far from ensuring free and fair
el ections may have the effect of increasing noney power. It
is, therefore, proposedto anend the Act to restore the
position that obtained earlier". The Bill eventually |apsed.

I n Kanwar Lal Gupta one of us, Bhagwati J., observed:
634

"The ot her objective of limting expenditure is to
elimnate, as far as possible, the influence of big
noney in the electoral process. If there were no limt
on expenditure, political parties would go all out for
collecting contributions and obviously the |argest
contributions would be from the rich and affluent who
constitute but a fraction of  the electorate. The
pernici ous influence of big noney would then play a
decisive role in controlling the denocratic process in
the country. This would inevitably lead to the worst
formof political corruption and that inits wake is
bound to produce other vices at all levels." (P. 266)

In Vatal Nagaraj v. R Dayanand Sagar Krishna ‘lyer J,
speaking for the Court, observed:

"Money power casts a sinister shadow on our
el ections and the political payoff of undue expenditure
inthe various constituencies is too alluring for
parties to resist tenptation. ........ The Jlikely
evasi on of the [ aw by using big nmoney through politica
parties is a source of pollution of the Indian
political process. To channel funds into the canpaign
for specific candi dates getting around the requirenents
of the law by establishing party committees is all too
famliar in this and some other countries."

The decision of the Bonbay High Court in Tata Iron &
Steel Co. Ltd. exhibiting "considerable uneasiness of m nd
and a sinking feeling in the heart", expressed the view that
any attenpt on the part of any business house to finance a
political party is likely to contam nate the very spring of
denocracy. In Indian Iron and Steel Co. Ltd., the Calcutta
H gh Court pointed out the dangers involved in “politica
parties being financed for election purposes by | |arge

busi ness houses. The High Court observed: "in the bid for
political favouritism by the bait of noney, the conpany who
will be the highest bidder nmmy secure the npbst unfair
advant age over the rival trade conpanies". The Court
| amented that such a state of affairs
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will mark the advent of the voice of the big business in
politics and pollute the political life of the country.

The Report of the Sant hanam Committee on Prevention of
Corruption says:

"The public belief in the preval ence of corruption

at high political levels has been strengthened by the

manner in which funds are collected by politica
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parties, especially at the tinme of elections. Such
suspi cions attach not only to the ruling party but to
all parties, as often the opposition can al so support
private vested interests as well nmenbers of the
CGovernment party. It is, therefore, essential that the
conduct of political parties should be regulated in
this matter by strict principles in relation to
collection of funds and electioneering. It has to be
frankly recogni sed that political parties cannot be run
and el ections be fought without |arge funds. But these
funds should cone openly from the supporters or
sympat hi sers of the parties concerned.

If even one famly in three pays one rupee a year
to a political party, the total annual contribution
will be nore than what is needed for all legitimte
purposes of all political parties in India. It is the
reluctance and inability of these parties to make smal
collections on aw de basis and the desire to resort to
short cuts through | arge donations that constitutes the
nmaj or source of corruption and even nore of suspicion
of corruption.”

The Report of the Expert Committee headed by Justice
Sacher on ' Conpanies-and MRTP Acts’ deals extensively with
the evils flowing out of the donations nade to politica
parties by big business houses and points out the dangers
involved in allowing the noney power to play a role in the
el ectoral process ' of our country. (paragraph 13.12). The
Commi ttee recommended that section 293A of the Conpanies Act
whi ch prohibited contribution by conmpanies to politica
parties should be further ~strengthened “in the manner
indicated by it in paragraph 13.18.

636

In Engl and, before the passing of the Representation of
the People Act, 1949, the view had been expressed that
expenses incurred wthout the authority of the candidate or
el ection agent for pronoting or procuring the election of a
candidate mght not require to ‘be returned as /election
expenses, provided the expenses were incurred by persons who
were outsiders not agents, and accordingly did not have any
part in the conduct or nanagenent of the election. It is now
provided by the aforesaid Act that certain expenses witha
view to prompting or procuring the election of a candidate
at an election nust not be incurred by any person other than
the candidate, his election agent and persons authorised in
witing by the election agent. |If any person -incurs, or
ai ds, abets, counsels or procures any other person to incur
any expenses in contravention of this provision, he is
guilty of a corrupt practice. (See Halsbury's Laws of
Engl and, Fourth Edition, Volune 15, paragraph 721).

We have referred to this large data in order to show
that the influence of big noney on the election process is
regarded universally as an evil of great magnitude. But
then, the question which we, as Judges, have to consider is
whet her the provision contained in Explanation 1 suffers
fromany constitutional infirmty and, particularly, whether
it violates Article 14. On that question we find it
difficult, reluctantly though, to accept the contention that
Expl anation 1 offends against the right to equality. Under
that provision, (i) a political party or (ii) any other
associ ation or body of persons or (iii) any individual
other than the candidate or his election agent, can incur
expenses, without any limtation whatsoever, in connection
with the election of a candidate. Such expenses are not
deenmed to be expenditure in connection wth the election
incurred or authorised by the candidate or by his election
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agent for the purposes of section 77(1). It is urged that,
by reason of this provision, affluent political parties get
an unequal and wunfair advantage over other parties or
associ ati ons which do not conmmand the sane noney power and
therefore, the guarantee of equality is violated. The answer
to this contention is that Explanation 1 classifies al
political parties or associations in one group and confers
upon them the same or sinilar advantage. Political parties
or, politically notivated associations or bodies of persons
or, individuals interested in political happenings, are
characterised by conmon attributes, the dominant attribute
being that they engage thenselves in activities of a
political nature. Elections constitute the core of such
activities. Aclassification of this nature bears reasonabl e
relationship with the
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object of the statute that expenses incurred by those who
fall within the particular group should not be regarded as
expenditure incurred or authorised by the candidate or his
el ection ‘agent. It is then - no answer to say that al
political parties are not- equally situated in the wealth
whi ch they command. Were such an argunent open, the limt
set upon election expenses by Rule 90 shall also have to be
regarded as violative of the guarantee of equality because,
a fairly large nunber of contesting candidates, particularly
the i ndependents, would not be in a position to spend as
| arge an anount as' rupees one |akh, which is the pernissible
l[imit in large constituencies. Classification has to be
broadly reasonable in order to-sustain the challenge of
unconstitutionally. One  cannot ~dissect that process and
di scover shades within shades to nullify it on the ground of
inequality. It is a stark fact of |ife that an independent
who contests an election on his own, that is, w thout the
support of a political party, is ~at a considerable
di sadvant age as conpared w.th candidates supported by
political parties. But, that  does not violate the rule of
equality. It is not the election I|aw which creates such
inequalities. Inequalities exist apart fromthat |aw and

are, unfortunately, inplicit in the unequal positions in
which the citizens find thenselves. What the law does is to
allow, in an equal neasure, all political parties,

associ ati ons or bodies of persons or individuals (other than
the candidate or his election agent) to incur expenses in
connection with the election of a candidate, which need not
be included in the return of election expenses which the
candidate is required to file.

Though Explanation 1 clubs associations, ~bodies of
persons and certain individuals together w<th politica
parties, it is plain that the benefit conferred by /that
provi sion goes |largely, though not exclusively to politica
parties. It is the political parties whi ch- sponsor
candi dates, that are in a position to incur |arge election
expenses which often run into astronomical figures. W do
not consider that preferring political parties for exclusion
fromthe sweep of nonetary limts on election expenses, is
so unreasonable or arbitrary as to justify the preference
bei ng struck down upon that ground. In the first place, the
statute does not nake the affluence of a political party an
el ectoral standard for acquiring eligibility prescribed by
the Explanation. Secondly, it is not an unwise policy, to
the extent that we can examine the wisdom of |egislative
policies, to ensure reasonable reduction in the nunber of
contesting candidates, which can be done by conferring
special privileges upon political parties. It is a matter of
conmmon know edge that in the
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recent elections to the Lok Sabha and the Legislative
Assenblies, the printing of the ballot papers posed a
serious problemto the El ecti on Comm ssion since, the nunber
of contesting candidates in certain constituencies was
absurdly large. In any denocratic system of Governnent,
political parties occupy a distinct and uni que place. They
are | ooked upon as guardian angels by their nmenbers though

occasionally, they fail to discharge the benign role of a
guardi an, |leave alone the angelic part of it. It is through
themthat the generality of people attenpt to voice or
ventilate their grievances. Considering, also, the power
which they weld in the admnistration of Governnenta

affairs, a special conferment of benefits on them in the
matter of nodalities governing the election process cannot
be regarded as unreasonabl e or arbitrary. That may, perhaps,
hel p explain why in Kanwarlal Gupta the Court drew a
di stinction between the expenses incurred by a politica

party specifically in connection wth the election of a
particular candidate and the expenditure incurred by it on
general party propaganda, the |atter not being includible in
the return of election expenses which the candidate has to
file. The rationale of that decision, though not expressed

in so many words, “is that by reason  of the inportant
position which political parties occupy in the denocratic
set up, they are entitled to incur expenditure for

projecting their programres and popularising their policies.
Expl anation 1 only takes one step ahead, inportant though

It obliterates the dividing |ine drawn in Kanwarlal Gupta,
bet ween expenses incurred 'in connection with the election
of a particular candi date and expenses incurred on 'genera

party propaganda’. Al persons, except the candidate and his
el ection agent, are now free to incur expenditure ' of the
fornmer kind too, without the constraints of ceiling inmposed
upon el ection expenditure by section 77(3) read with Rule 90
of the Conduct of Election Rules, 1961. Wether Explanation
| restores the law as it was understood before Kanwarl a

Gupta or, it makes an innovation is irrelevant for deciding
upon its validity. Every law,  whether restorative or
i nnovative, has to be tested on the touchstone of the
Consti tution.

It is evident that a certain class of individuals has
been included in Explanation 1 out of abundant caution, so
as to avoid the challenge that they have been discrim nated
agai nst in conparison with political parties and
associ ations or bodi es of persons. It is true that
i ndi vidual s cannot match their spending ability with the
639
financial prowess of political parties or trade unions. But,
that takes one back to the sane point, though in a different
garb: Al political parties are not equally affluent and
therefore those that comand big mnoney get an ' unfair
advant age over the others. Election |aws are not designed to
produce econonmic equality anongst citizens. They can,  at
best, provide an equal opportunity to all sections  of
society to project their respective points of view on the
occasi on of elections. The nethod, sonewhat unfortunate, by
which aw has achieved that purpose, is by freeing al
ot hers except the candidate and his election agent fromthe
restriction on spending, so long as the expenditure is
incurred or authorised by those others. The argunment, that
i ndividuals are not able to reap the benefit of Explanation
1 effectively by reason of the paucity funds at their
conmand, has the sane answer as the argunent that every
contesting candidate cannot afford to spend as |arge a sum
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as rupees one |lakh and, therefore, those who can spend that
much have an unfair advantage over those who cannot. If the
argunent that different political parties have been treated
equal Iy though they are situated wunequally, or that
i ndi vi dual s have been discrimnated against either inter se
or in relation to political parties and associations to
correct, the only method which would neasure up to the
required constitutional standard is the one in which the
State woul d have to allocate funds fromits own exchequer in
order to enable the various candi dates to contest elections.
That would be the fairest formof fairness. But, that is a
far cry.

Counsel for the petitioners wurged that Explanation 1
renders the nain provision in section 77(1) nugatory, by
taking away with one hand what is given by the other
Assuming that this i's so, the Explanation would not becone
unconstitutional for that reason. The argunent really hears
upon the “interpretation of the section and the Expl anation
and not upon-the wvalidity of “the Explanation. W do not
agree that the Explanation  denudes the section of its
nmeani ng and nakes it purposel ess. Section 77(1) deals with
the expenditure ’'incurred or - authorised by’ a candidate or
his election agent, in connection with the election. It is
obligatory to keepa separate and correct account of such
expendi ture. Expl anation 1 deals with the expenditure
incurred or authorised by a political ~ party or any other
associ ation or body of persons or _by-an individual other
than the candidate or his election agent. It is not
obligatory for the candidate or his election agent to keep a
separate and correct account ~of such expenditure. That is
because of two reasons. In the first
640
pl ace, such expenditure is not incurred or authorised by the
candidate or his election agent and therefore, in the very
nature of things, they cannot ~keep ~an account of that
expendi ture. Secondly, the argunent that expenditure of the
kind described in Explanation. 1 nust be deened to be
incurred or authorised by the candidate or his  election
agent, is met by the provision in the Explanation that it
shall not be so deemed. Section 77(1) on the one hand and
Expl anation 1 on the other, deal with two different
situations wherefore, the latter cannot render the former
meani ngl ess.

Wiile we are on this question, we would |ike to point
out that if an expenditure which purports to have been
incurred, for exanple, by a political party, has in fact
been incurred by the candidate or his election agent,
Expl anation 1 wll not be attracted. It is only if the
expenditure is in fact incurred or authorised by a politica
party or any other association or body of persons, or by an
i ndi vidual (other than the candidate or his el ection agent)
that the Explanation will come into play. The candidate
cannot place his own funds in the power or possession of a
political party, or a trade union or sone other person-and
plead for the protection of Explanation 1. The reason is
that, in such a case, the incurring of the expenditure by

those others, is a nmere facade. In truth and substance, the
expenditure is incurred by the candidate hinself because,
the noney is his. VWat matters for the purpose of

Expl anation 1 is not whose hand it is that spends the noney.
The essence of the matter is, whose nmoney it is. It is only
if the noney expended by a political party, for exanple, is
not laid at its disposal by the candidate or his election
agent that Explanation 1 would apply. |In other words, it
must be shown, in order that Explanation 1 may apply, that
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the source of the expenditure incurred was not the candi date
or his election agent. What is inportant is to realise that
Expl anation 1 does not create a fiction. It deals with the
realities of political situations. It does not provide that
the expenditure in fact incurred or authorised by a
candi date or his election agent, shall not be deened to be
incurred or authorised by them if the anmount is defrayed by
a political party. That would be tantanpbunt to creating a
fiction. The object of the Explanation is to ensure that the
expenditure incurred, for exanple, by a political party on
its own, that is, wthout using the funds provided by the

candi date or his election agent shall not be deened to be
expenditure incurred or authorised by the candidate or his
el ection agent. |If the expenditure is incurred from out of

the funds provided by the candi date or his el ection agent
641

section 77(1) and not Explanation | would apply. It is
necessary to nmmke this clarification since, the wuse in
Expl anati on 1 of expressions which are generally used when

the legislative intent is to create a fiction, is apt to
cause confusion and mi sunderstanding. The reason why the
expression "shall not- be deemred to be" is wused in

Expl anation 1 is that the Parlianent wanted to get over the
effect of the judgnent of this Court in Kanwar Lal Gupta.
Simlarly, the reason why the expression “shall not ever be
deened to have been" is used in the Explanation is that the
intention of the Parliament was to get over the effect of
that judgment retrospectively, —except to. the ext ent
mentioned in clauses (a) and (b) of the Proviso to the
Expl anati on.

It is essential that the limted range of Explanation 1
ought not to be enlarged. The <ceiling placed on election
expenses is a basic commandnent of ~the Act, not a pious
edict. Its object is to keep a check “on the expenditure
incurred by candidates on their own elections, directly or
through their election agents. They cannot be permtted to
resort to subterfuges in order to evade the restraint
i nposed by sections 77(1) and 77(3) of the Act. Honmage to
the principle of free and fair elections has to be real, not
formal .

The petitioner is not wunjustified in criticising the
provi sion contained in Explanation 1 —as diluting the
principle of free and fair elections, which is the
cornerstone of any denocratic polity. But, it is not for us
to lay down policies in matters pertaining to elections. If
the provisions of the lawviolate the Constitution, they
have to be struck down. W cannot, however, negate a | aw on
the ground that we do not approve of the policy which
underlies it. Can the Court, for exanple, strike down Rule
90 on the ground that the Ilimt of rupees one lakh is too
high in the Indian context ? W may have our own preferences
and perceptions but, they cannot be wused for invalidating
| aws.

In so far as election |aws are concerned, there is yet
anot her inpedinment to contend with. The right to contest and
election or to vote at it is not a Conmon Law right. As
observed by Chinnappa Reddy, J. in Jyoti Basu v. Deb
Ghosal

"Aright to elect, fundamental though it is to
denocracy, is, anomal ously enough, neither a funda-
642

nental right nor a Comon Law Right. It is pure and

sinmple, a statutory right. So is the right to be

elected. So is the right to dispute an election

Qutside of statute, there is no right to elect, no




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 16

right to be elected and no right to dispute an

el ection. Statutory creations they are, and therefore,

subject to statutory limtation. Concepts faniliar to

Conmon Law and Equity nust remain strangers to El ection

Law unl ess statutorily enbodied. A Court has no right

to resort to them on considerations of alleged policy

because policy in such matters as those relating to the
trial of election disputes, is what the statute |ays
down... We have already referred to the Schene of the

Act. W& have noticed the necessity to rid ourselves of

noti ons based on Comobn Law or Equity. W see that we

must seek an answer to the question within the four
corners of the Statute. What does the Act say ?"
What does the Act say ? It says through Explanation 1 that
persons other than the candidate or his el ection agent may,
on their own, release their purse strings and never tie them
agai n.

W have already said that the question as regards the
constitutional” validity of _Expl anation 1 has to be
det erm ned regardl ess of the consideration as to whether the
sai d Explanation restores'the lawas it stood before the
decision of this Court ~in Kanwar Lal Gupta or whether it
i ntroduces a new provision altogether. W have deci ded upon
the constitutionality of the Explanation on its own terms.
It is, therefore, _unnecessary to consider the pre-
Expl anati on decisions of this Court in Rananjaya Singh v.
Baijnath Singh, Ram Dayal v. Brijraj Singh and Magraj]
Patolia v. R K. Birla, except to extract a passage fromthe
| ast of these three cases, which reads thus:

"Now coming. to the corrupt practice of incurring
expendi ture beyond the prescribed limt, in severa
decisions this Court has ruled that it is not
sufficient for the petitioners to prove nerely that the
expenditure more than the prescribed linmt had been
incurred in connection with the election,” he nmust go
further and prove that the
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excess expenditure was incurred wth the consent or

under the authority of the returned candidate or his

el ecti on agent."

In the result, the Wit Petition and the GCivi
M scel | aneous Petitions are dismssed. There wll be no
order as to costs.

A P.J. Petition dism ssed.
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