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PETI TI ONER
TAX OFFI CER- CUM REG ONAL TRANSPORT OFFI CER & CRS.

Vs.

RESPONDENT:
DURG TRANSPORT COWMPANY (PVT.) LTD. DURG

DATE OF JUDGVENT30/07/1971

BENCH
[K. S HEGDE AND A. N. GROVER, JJ.]

ACT:

Madhya Pradesh Mt or Vehicles (Taxation of Passengers) Act.
1959 ss. 6, 7 and 8-Assessee not filing return-Proceedi ngs
under s.. 7 have to be taken wthin one vyear-Escaped
assessnment, meani ng of.

HEADNOTE:

Were an assessee liable to pay passenger  tax under the
Madhya Pradesh Mt or Vehicles (Taxation of Passengers) Act,
1959 subnmits no return as required by s. 5 nor makes the
requi red deposit under s. 6 the assessee escapes assessnent
and proceedings under-s. 7 wll have to be taken within the
peri od of one year nentioned in s. 8. [991A]

Wen the Iliability to tax is evaded by one nethod " or the
other there is an escaped assessnent. The term escaped
assessnment includes both non. assessment as well as ' under
assessment. [990(Q

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal —No. 2289 of
1968.

Appeal fromthe judgnment and order dated August 18, 1967 of
the Madhya Pradesh High Court in Msc. Petition No. 640 of
1966.

I. N Shroff, for the appellants.

M N. Phadke, and K L. Hathi, for the respondent.

The Judgrment of the Court was delivered by

Hegde, J.-This is an appeal by certificate arising from the
deci si on of the H gh Court of Madhya Pr adesh in
M scel | aneous Petition No. 640 of 1966 on its file. The
assessee is a Transport Qperator. It was liable to pay
passenger tax under Madhya Prakash Mdtor Vehicles (Taxation
of Passengers) Act, 1959-hereinafter referred to as "the
Act". It is said that it failed to pay the tax due from it
for the period from Cctober 1, 1961 to My 6, 1962.
Admittedly it submitted no return as required by section 5
of the Act, nor did it make the required deposit under
section 6 of that Act. No action appears to have been taken

against it till Novenmber 6, 1963 on which date the Tax
Oficer issued to it a notice under section 7 of the Act.
Thereafter he proceeded to assess it. The i mpugned

assessnent order was nmade on June 19, 1965. That order was
chal | enged before the Madhya Pradesh
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Hi gh Court by neans of a wit petition under sections 226
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and 227 of the Constitution. The Hi gh Court accepted that
petition and quashed the inpugned order
The question before this Court is whether the order of the
High Court is sustainable’. The only question that «calls
for decision in this appeal is whether the proceedings
initiated by the Tax Oficer by nmeans of a notice under
section 7 of the Act was beyond the time prescribed and
therefore the proceedings taken were not mai nt ai nabl e
agai nst the assessee. In order to answer this question, we
shall read sections 5, 6, 7 and 8 of the Act.
Section (5) Submi ssion of returns.-(1) In respect of the
stage carriage or stage carries held by him the operator
shal | deliver or cause to be delivered to the Tax Oficer or
to such prescribed officer as the Tax Oficer may specify a
return in the prescribed formand nanner, either daily or at
such intervals as may be prescribed
Provided that different rules may be prescribed for the pur-
pose of this sub-section in relation to fleet-owner from
those in relation to other operators.
(2)When any return is received by a prescribed officer he
shall forward it to the Tax Officer within the prescribed
period and in the prescribed manner
Section (6) Tax to be paid every nonth into Government Trea-
sury.-The tax payable during any nonth in accordance wth
the returns subnmitted under section 5 shall be paid into a
Gover nirent treasury by the operator and the recei pt
evi denci ng such paynment forwarded to the Tax O ficer, on or
before such date ‘or dates of “the nonth i mredi ately
succeedi ng as may be prescribed in the case of fleet-owners
and ot her operators.
Section (7) Procedure where no returns are subnmitted, etc.-
In the follow ng cases, that is to say-
(a)Wiere no returns have been subm tted, by
the operator in respect of ‘any stage carriage
for any nonth or portion thereof, or
(b)where the returns submitted by the
operator in respect (of any stage carriage for
any nonth or portion thereof appear to the Tax
Oficer to be incorrect or inconplete;
t he Tax O ficer shall, after giving the operator a
responsi ble op. opportunity, in case (a) of making his
representation if any, and in case (b) of establishing the
correctness and correctness of
990
the returns subnmitted by him determne the sumpayable to
the State Government by the operator by way of tax during
such nmonth or portion thereof
Provided that the sumso determ ned shall not | exceed the
maxi mum tax which would have been payable to the State
CGovernment if the stage carriage had carried its/ ful
conpl ement of passengers during such nonth or- portion
t her eof .
Section (8) Fares escaping assessnment.-If, for any reason,
the whole or any portion of the tax |eviable under this Act,
for any nonth has escaped assessnent, the Tax O ficer nmay,
at any tine within, but not beyond, one year fromthe expiry
of that nonth, assess the tax which has escaped assessnent,
after issuing a notice to the operator and naking such
inquiry as the officer nay consider necessary.
It may be noted that the expression "escaped assessment” has
not been defined in the Act. Therefore we have to consider
whet her an assessment that was not made as a result of the
assessee not submtting his return can be considered as an
escaped assessnent. According to M. Shroff, | ear ned
counsel f or the State of Mdhya Pr adesh, "escaped
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assessment” nmeans an anmount that had escaped from being
included in the tax assessed. According to him no anount
can be considered as "escaped assessnment" unless there has
been an assessnent anterior to the finding out of the amount
that had escaped from being included in the assessnent nade.
He submitted that only such cases come within the scope of
section 8. According to his subm ssion when a return is not
subm tted as a consequence of which there was no assessnent
the tax thus evaded does not becone escaped assessnent.
This contention does not appeal to us. In our opinion, when
the liability to pay tax is evaded by one method or other
there is an escapenent of assessnent. The term "escaped
assessnment” includes both non-assessnment as well as under-
assessment. Wen a person is not assessed to tax though he
is liable to be taxed he escapes assessnent.

We are unable to agree with M. Shroff that while the |egis-
ature fixed one year time within which a reassessment has
to be made it fixed notine limt for making the assessnent.
This is a prim facie unacceptabl e argunment. The provisions
of the Act are somewhat simlar to the Madhya Bharat Sal es
Tax Act, 950. ~Wiile considering the nmeaning to be given to
the expression "escaped assessment” this Court in Regiona
Assi stant Conmi ssioner of Sales Tax, Indore V. Mal wa
Vanaspati & Chem ca
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Conpany Ltd. (1) held that where a deal er has not filed the
prescribed return of his turnover at all, it would be a case

of "escaped assessnent" and the proceedi ngs for assessnent
must be comenced in respect of that turnover within the
period of three years prescribed by s. 10. "W are of the
opinion that the ratio of decision apply to the facts in

the present case. Reading sections 6 to 8 together, we cone
to the conclusion that the proceedi ngs under section 7 or
section 8 wll have to be taken withinthe period of one
year nmentioned in section 8.

For the reasons nentioned above, this appeal fails and the
sane is dismssed. Under the circunstances we make no order
as to costs.

K. B. N. Appea

Di smi ssed.

(1) [1968]2 S.C. R 431

G PN-S4-1 S. C Indial71-14-10-72-2500.




