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This petition under Article 32 of the Constitution is
filed as Public Interest Litigation (PIL) by petitioner-
Conf ederati on of ex-serviceman Associ ations for an
appropriate wit directing the respondent-Union of India
to recogni ze the right of full and free nedicare of ex-
servicemen, their fanmilies and dependents treating such
right as one of the fundamental rights guaranteed under
the Constitution of India. A prayer is also made to direct
the respondents to take necessary steps to ensure that
full and free nmedicare is provided to ex-servicenen, their
fam lies and dependents on par with in-service defence
personnel. A further prayer is also nade to extend such
nmedi care for all diseases including serious and termna
di seases, even if treatnment for those di seases is not
available at Mlitary Hospitals.
The case of the petitioner is that there are certain

ex- servi cenen Associ ations whi ch have formed a
Confederation in furtherance of conmobn cause for
wel fare of ex-defence personnel
They are;

(i) Air Force Association;

(ii) India Ex-services League;

(iii) Naval Foundation;

(iv) Disabled War Veterans (India); and

(v) war Wdows Associ ation

Aims and objects of the Confederation have been
set out in the Menorandum of Understandi ng (MU)

produced at Annexure P-1. According to the petitioner
there are approximately 15 | akhs ex-servicenen in the
country alongwith 45 | akhs dependents and famly

nmenbers. The petitioner has no information regarding

medi cal facilities provided to ex-servicenmen prior to the
Second World War (1939-44). After the Second Wirld
War, however, certain information is available. A book
edited by M. Bishweshwar Dass was published titled
"Conbined Inter-services : Historical Section : India and
Paki stan", wherein it has been stated that the

CGovernment had accepted full responsibility for nedicare
of di sabl ed ex-servicenen as also for their rehabilitation
Disabilities, which were categorized, were as

fol | ows:
(1) Loss of linb or use of |inb;
(ii) General medical and surgical disability;

(iii) Loss of speech;
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(iv) Deaf ness;

(v) Bl i ndness and naterial inpairnent of vision

(vi) Pul monary Tuber cul osi s;

(vii) Ment al di seases.

The petitioner further stated that in 1962, nore

medi cal facilities were provided to ex-army personnel. In
1983, regul ations were franmed known as Regul ati ons for
Medi cal Services of Armed Forces which restricted
entitlenent to disability for which pension had been
granted. No treatnment was authorized for serious

di seases, |ike pul monary tubercul osis, |eprosy and
ment al di seases even if such diseases were attributable
to Arny Services if treatnent of such di seases was not
ordinarily available from service sources.

According to the petitioner, various Comittees

were constituted to exanmine the issue as to availability of
medi cal facilitiesto menbers of Armed Forces. In 1984,
a High Level Conmttee headed by the then Rajya

Raksha Mantri ~Shri K. P. Singh Deo was set up which
conduct ed thorough study of the probl ens of ex-defence
personnel for the first tinme. The Commrittee

reconmended enhancenent of facilities and

i mprovenent of nedical services to ex-servicemnen.

Bet ween 1986 and 1990, several steps had been taken in
the direction of extending nore benefits to ex-servicenen
through various comrttees and comm ssi ons, such as,
Dharni Committee (1986), CDM Study Report (1987),

Report on Arny Logistics Philosophy (1987), Verma
Conmittee (1988), Narsimhan Committee (1990), Vijay
Singh Commttee (1990), etc. In 1993, Lt. Gen. N. Foley
Conmi ttee agai n exam ned the problemof nedicare to
ex-servicenmen. It noted with concern the manner in

whi ch ex-servicenen had been treated in providing

nmedi cal facilities which were shocking. It observed that
ex-servicenmen were virtually neglected by the
CGovernment. It felt that there was a feeling of frustration
in ex-servicenen. |It, therefore, (suggested that there
shoul d be no discrimnation of treatment between in-
servi ce personnel and ex-servicenen. The Conmittee

made certain recomendati ons both on long termbasis

as well as on short term basis. Again, the Fifth Pay
Comm ssi on exam ned the medical and other facilities to
pensi oners of the Central Government enpl oyees and

al so to ex-servicenen. The Commi ssion noted the
expenditure incurred on various categories of Centra
Gover nnment enpl oyees, and after examining the entire

i ssue, recomrended that the Mnistry of Defence should
enmbark at once for expansion of nmedical facilities to ex-
servicenmen. It suggested creation of ex-servicenen wards
in Cvil Hospitals in liaison with State Governnents. |t
al so recomended M nistry of Health and Family Wl fare
to set up Veteran's Hospitals where a concentration of
civil and mlitary pensioners existed. In addition, it
proposed a medi cal all owance of Rs.100 per nmonth for
ex-servicenmen living in rural areas who could not avai
thenselves of mlitary/civil hospital facilities.
According to the petitioner, the Pay Comi ssion

m ssed the basic thrust of the requirenment of providing
free and full medicare to ex-servicenen. Since the

Regul ations relating to medical services to Arned Forces
expressly excluded the treatnent at Governnent

hospitals to ex-servicenen for serious diseases like

pul monary tubercul osis, |eprosy and nental diseases,

any amount of facilities would not be sufficient to ex-
servi cemen suffering fromsuch di seases. The
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Regul ations were al so silent about nodern serious and
term nal diseases |ike AIDS, Cancer, etc. and no

provi sion was nmade for expenses on essential treatnents
i ke bypass surgery, |aparoscopy, endoscopy, etc.

The petitioner has also stated that after 1997,

various efforts were nade by the menber-Associations to
get nore benefits to ex-servicenen. On June 12, 1997,
Air Marshal D.S. Sabhi khi, Senior Vice President of Air
Force Association subnitted a detailed representation to
the Defence Mnistry requesting to take action on war
footing for setting up Veteran's Hospitals, augnentation
of Special Medical I|Inspection Roons (MRs), Denta
Centres, etc., for ex-servicenen. Brig. Dal Singh (Retd.),
Presi dent of Indian Ex-services League also wote a letter
to the Defence Secretary requesting himto intimte the
actions taken by the authorities on various judgments of
this Court. Simlar representation was nade by Vice
Admral S.K Chand (Retd.), President of Navy
Foundation, Delhi. Attention of the Government was
invited by political |eaders and reference was nade to
letters of Shri B. K. Gadhvi, Menber of Lok Sabha to the
Def ence M nister as also by Shri Jaswant Singh, another
M P. The petitioner has referred to letters by Air Chief
Marshal S. K. Kaul (Retd.) in 1997-98 and by Air Marsha
D. S. Sabhi khi, Senior Vice President of Air Force
Associ ati on.

The grievance of the petitioner is that though

several attenpts had been nmade by the Associ ations, the
CGovernment of India had never taken the matter

seriously as regards the nedical services to be provided
to ex-servicenen. Though they have a val uabl e right of
full and free nmedi care, which is a fundanental right, no
concrete and effective steps had been taken by the
respondents whi ch constrai ned themto approach this
Court by invoking Article 32 of the Constitution
According to them keeping in view the services rendered
by ex-defence personnel and the diseases sustai ned by
them they are entitled to necessary nedical facilities. It
was al so their case that free and full medical facilities is
part and parcel of their fundamental rights guaranteed
by Part 111 of the Constitution as al so covered by
Directive Principles in Part 1V of the Constitution. In
several cases, this Court has held that such facilities
nust be provided to Governnent enpl oyees, past and
present. According to the petitioner, such facilities are
provi ded to Governnent enpl oyees and al so to ex-
servicemen. Refusal to extend simlar nedical benefits to
ex- def ence personnel is thus arbitrary, discrimnatory,
unr easonabl e and violative of Articles 14, 16, 19 and 21
of the Constitution.

The petition canme up for prelininary hearing before

a two Judge Bench on May 10, 1999 and the foll ow ng
order was passed:

"l ssue Rule.

Rel i ance is placed upon paragraph 25 of the

deci sion of a three Judge Bench in Consuner

Educati on and Research Centre and Ors. v.

Union of India and O's. (1995) 3 SCC 42.

Since we are, prinma facie, disinclined to

accept the correctness of the broad

observations in that paragraph, the matter

shal | be placed before the Bench of five

| ear ned Judges."

Fromthe above order, it is clear that the two Judge
Bench had some doubt about the correctness of wi der
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observations in Consunmer Education & Research Centre.
The matter was, therefore, ordered to be placed before a
Bench of five Judges. By an order dated July 20, 2004,
however, a three Judge Bench, relying on a decision
rendered by the Constitution Bench of this Court in
Pradip Chandra Parija & Ors. v. Pranod Chandra Pat nai k

& Ors., (2002) 1 SCC 1 observed that initially the matter
was required to be heard by a Bench of three Judges.
Accordingly, the matter was ordered to be set down for
heari ng before a three-Judge Bench. On November 22,

2005, a three Judge Bench perused the earlier orders,
heard the | earned counsel for the parties for sonme tinme
and the issue involved and was satisfied that the wit
petition was required to be heard by a Bench of five
Judges. Accordingly, an order was passed directing the
Regi stry to place the papers before Hon' ble the Chief
Justice for necessary action. That is how, the matter is
pl aced for hearing before us.

A counter ‘affidavit by M. V.K.  Jain, Under

Secretary, Mnistry of Defence on behalf of Union of India
was filed on January 24, 2002, raising inter alia,
prelimnary objection as' to naintainability of wit
petition as al so objections on nerits. A technica

obj ection was raised by the respondents that the petition
was not maintainable as the petitioner-Associations were
not regi stered associations and, therefore, had no | ocus
standi. On Merits, it was subnmtted that ex-servicenen
were provi ded Assured I n-patient and Qut-patient
Treatnment as specified in the Regulations of 1983 within
the avail abl e resources of the State. According to the
Union, full and free medical aid for ex-servicenen cannot
be clainmed as a matter of right. It has never been
clainmed for nore than fifty years of independence. Ex-
servicemen and their dependents are entitled to nedica
treatnent in Mlitary Hospitals. They are also given
financial assistance fromthe G oup |Insurance Schene

and fromthe Arned Forces Flag Day Fund for treatnent
outside MIlitary hospitals. On the recommendati ons of
Fifth Pay Conmi ssion, the CGovernnent had sancti oned

fi xed nmedi cal all owance of Rs.100 per nonth to those ex-
servicemen and their famlies who reside in the areas
where facilities of Armed Forces hospitals/clinics are not
avail abl e. Over and above those facilities, other facilities
were al so provided, such as Mobile Medical Teans,

Medi cal Vans, Army Group | nsurance Medi cal Benefit
Scheme, Arny Dialysis Centres, etc. It was then stated
that the CGovernment had extended certain medica
anenities to ex-servicenmen and their dependents wthin
the avail abl e sources. Ex-servicenen and their famly
nenbers are given free out-patient treatnment in nearest
Mlitary Hospitals and are al so gi ven nedi ci nes.
Regarding Mlitary hospitals, it was stated by the
deponent that such hospitals are essentially meant for
treatnment of in-service defence personnel for whomit is
a service requirenent to ensure defence preparedness.
Ex-servi cenen are provided in-patient treatnent in
Mlitary Hospitals, subject to the availability of beds
within the authorized strength and without detrinent to
the needs of in-service defence personnel. It was,
however, conceded that the schene did not cover
treatnment for pul nonary tubercul osis, |eprosy, nenta

di seases or nalignhant diseases.

As to discrimnation, it was stated that the case of
ex-servi cenen cannot be conmpared with retired Cvilian
Central Covernment enpl oyees inasnmuch as nedica
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facilities under Central Governnment Heal th Schene

(' CGHS for short) are contributory i.e., aretired Centra
Government servant who is a menber of CGHS before
retirement has option to continue to be covered by the
sai d schene. The petitioners, therefore, cannot claim
simlar benefits since they are not simlarly situated.
Regardi ng in-service defence personnel, it was stated
that the case of the petitioners cannot be conpared with
i n-service defence personnel as they are different,

di stinct, independent and formdifferent class. It was,
therefore, submtted that the grievance of the petitioner
is not well founded and they are not entitled to the reliefs
cl ai med.

A rejoinder affidavit on behalf of the petitioner was
filed to the affidavit in reply controverting the facts
stated and averments made in the counter affidavit,
reiterating the assertions in the petition. In addition, it
was stated that on Septenber 13, 1999, Assistant Chief

of Personnel (P&C) of the Indian Navy had inforned the
then President of the Confederation that the Committee
had been constituted under the direction of the Defence
M nister to look into the problenms of nedicare of ex-
servicenmen. Simlar information was al so conmuni cat ed

by the Under Secretary of Mnistry of Defence vide letter
dat ed Septenber 20, 1999 and yet nothing was stated on
that point by the Union of India in the counter affidavit
al ready fil ed.

On July 20, 2004, this Court granted I.As. of Al

I ndi a Def ence Services Advocates Associ ation and Al

I ndi a Ex-Services Wl fare Associ ation seeking

i npl eadnent to the limted extent of addressing the

court to raise such points not covered by the
submi ssi ons of the | earned counsel for the petitioner

It was al so stated at the Bar that during the

pendency of the wit petition, the Government of India
had i ntroduced a schene known as "Ex- Servi cenen
Contributory Health Schene" (ECHS) partly taking care

of grievances raised by the petitioner and intervenors.
The respondents sought tinme to place the schene on
record within four weeks. Accordingly, by an additiona
affidavit dated COctober 4, 2004, ECHS has been pl aced

on record by the respondents. The schene is a
contributory schene for ex-servicenen and extends
certain benefits to ex-servicenen on paynent of

contri bution.

We have heard | earned counsel for the petitioner

i ntervenors and for the respondent-authorities.

The | earned counsel for the petitioner and

i ntervenors submtted that considering the hard and
arduous nature of work perforned by defence personne

and taking into account the exigencies of service, it was
obligatory on the respondents to provide free and ful

medi cal facilities to themeven after retirenent. It was
submitted that such facilities are provided to defence
personnel who are in service. They are al so extended to
civilians, even after retirement. In such matters,
expenses woul d be immaterial. But even if the said fact
is relevant and considered material, it is a negligible
amount conpared to the services rendered by them The

i mpugned action, therefore, is arbitrary, discrimnatory,
unreasonabl e and viol ative of fundanental rights
conferred by the Constitution. It was al so urged that
several Conmittees, Conmi ssions and Expert Bodies

consi dered the plight of ex-servicenen. Various
suggesti ons were nade and reconmendati ons were
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forwarded to the respondents but no adequate steps

have been taken by them The doctrine of 'legitimte
expectation’” was al so pressed in service contending that
nost of the defence personnel had to retire at a

premat ure age either because of injuries sustained or
occupati onal diseases suffered by them It is, therefore,
the right of ex-servicenen to get adequate free and ful
nedi cal treatnent. Apart from fundanental rights
guaranteed by Part |1l of the Constitution, it is the duty
of the respondents to inplenment Directive Principles of
State Policy under Part IV of the Constitution

The counsel submitted that serious and term na

di seases cannot be excluded fromthe category of

nedi cal services to be provided to ex-servicenen. It was
stated that in past, there were no sufficient nunber of
Mlitary hospital s/clinics. Due to inadequate
infrastructure, paucity of staff, availability of sufficient
means and ot her considerations, it was not possible for
the respondents to provide nedical facilities for serious
di seases but in 21st century, when Medical Science has
much devel oped and huge infrastructure is avail able,
there is no earthly reason to deprive ex-servicenmen from
getting medical treatment for those di seases.

It was finally submtted that no doubt, recently a
schenme has been framed under which nmedical facilities
have been ensured to ex-servicenen. But they are
required to pay contribution since the schene is
"contributory health scheme’. To that extent, therefore,
the schene is objectionable and is violative of
fundanental rights of ex-servicenen. It is also

i nconsistent with and contrary to vari ous deci sions. of
this Court wherein it has been held that to get free

nmedi cal service is a fundanental right of citizens. On al
these grounds, it was submtted that the petition
deserves to be allowed by issuing appropriate directions
to the respondents to provide full and free nedica
facilities to ex defence personnel and their famly
menbers.

The | earned counsel for the Union of India, on the

ot her hand, submitted that the action of the Governnent
cannot be held arbitrary, unlawful or otherw se

unr easonabl e. He conceded that val uabl e services have
been rendered by retired army-men when they were in
service. But submitted that the State after taking into
account all relevant aspects, fornulated a policy for
providing nedical facilities to its enployees as also to ex-
enpl oyees. According to the counsel, defence personne
and civil personnel cannot be conpared as they bel ong

to different class. Article 14, therefore, has no
application. Likew se, defence personnel in-service and
def ence personnel out of service, i.e. who have retired,
cannot be placed in the same category and if different
standards are fixed for providing nmedical facilities to
def ence personnel in service on one hand and to retired
def ence personnel on the other, it cannot be said that
the State has acted arbitrarily or practised

di scrimnation between the two cl asses who are not
simlar and do not stand on the sane footing. It was
submitted by the respondents that free medi cal service
to all its enployees in- service or out-of service is never
held to be a fundanental right guaranteed by the
Constitution and even if there are sonme observations to
that effect, they are either 'obiter dicta or ’passing
observations’ and do not |ay down correct |aw. Every
State has limted financial neans and resources. And
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keeping in view financial capacity and avail abl e neans,

it has to undertake its obligations of providing socia
services including medical facilities to its enployees in-
service or retired. So far as ex-servicenen are concerned,
the counsel submitted that recomendati ons and
suggestions of various Conmittees were considered by

the Union of India and nore and nore benefits had been
extended fromtinme to tinme. Regarding nedical facilities
in serious and terminal diseases, it was subnitted that

in past, such facilities were either not avail able at
Mlitary hospitals/clinics or there were no sufficient
nunber of hospitals/clinics and hence they could not be
provided to ex-servicenmen.. The position was thereafter
substantially changed. In several hospitals/clinics now
such facilities are available. It was al so stated that
financial assistance is being given to ex-servicenmen in
certain cases. In 2002, the Government has prepared

ECHS for full nedical services. True it is that the schene
is contributory. But considering the amount of
contribution which is 'one tine paynent’ and is really
negligible, it-cannot be contended that the action is
arbitrary, irrational or in the nature of deprivation of ex-
servicemen fromgetting necessary medical services. If
ex-servicenen intend to take benefit of the schene, they
may exercise option, may become nenbers and nmay

avai | benefits thereunder by paying contribution on the
basis of the anount of pension received by them In that
case, they would not 'be entitled to financial assistance
given to them If they are not willing to be nmembers of
the schene, it is not necessary for themto pay the

amount of contribution but they would not be entitled to
medi cal benefits under the schene. It was al so stated

that this is to alimted class of enployees who have
retired prior to January 1, 1996 as thereafter, the
schenme has been nade applicable and contribution has

been charged fromall the enployees. It was, therefore,
subm tted that no case can be said to have been nade

out by the petitioner so as to hold the action of the
respondents unl awful or otherw se unreasonabl e and the
petition deserves to be disnissed.

We have given anxi ous and thoughtfu

consideration to the rival contentions raised by the
parties. So far as the prelimnary objection regarding

mai ntai nability of the petition is concerned, it nay be
stated that the petitioner has asserted in the petition
that it is a Confederation of five ex-servicenen

Associ ations forned in furtherance of comon cause.

The ains and obj ects of the Confederation have al so

been annexed as set out in the MoU (Annexure 'P-1'). In
the affidavit in reply filed by the Under Secretary working
with the Mnistry of Defence, it was stated that he-is 'not
aware’ of the existence of the petitioner organization. He,
however, stated that the organization 'does not seem to
be regi stered body to represent the cause of ex-
servicenmen. The rejoinder affidavit unequivocally states
that the objection raised by the Union of India is

i ncorrect. The Confederation was registered under the
Societies’ Registration Act, 1860. Likew se, al
Associ ati ons which constitute the Confederation are
simlarly registered individually. It is further stated that
Air Force Association and I ndian Ex-Services League are
even recogni zed by the Mnistry of Defence, Union of
India. It, therefore, cannot be said that the petitioner-
Confederation is not registered and the petition filed is
not maintainable. In view of the fact that some of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of

29

Associ ati ons have been recogni zed even by the Mnistry

of Defence, the deponent ought not to have raised the

obj ection regarding maintainability of the petition

wi t hout ascertaining full facts and particulars. W | eave
the matter there holding the petition maintainable.

We are also satisfied that the contention of the
respondent is even otherw se not tenable at law. A

simlar point came up before a Constitution Bench of

this Court in the well known decision in D.S. Nakara v.

Uni on of India, (1983) 1 SCC 305. There al so, one of the
petitioners was a Society registered under the Societies’
Regi stration Act, 1860. It approached this Court for
ventilating grievances of ‘a |l arge nunber of old and infirm
retirees who were individually unable to approach a

court of law for redressal of their grievances. This Court
hel d | ocus standi of the Society 'unquestionable . In the
present case, apart fromthe fact that a larger public

i ssue and cause is involved, even individually, al

Associ ations are regi stered Associations of ex-

servi cenmen. The petitioner-Confederation representing
those Associations which is also registered, can certainly
approach this Court by invoking the provisions of Part |11
of the Constitution. We, therefore, reject the prelinnary
obj ection raised by the respondents and hold that the
petitioner-Confederation has |ocus standi to file the
petition.

In our view, however, mmintainability of petition

and justiciability of issues raised therein are two
different, distinct and i ndependent matters and one

cannot be m xed or inter-linked with the other.

It was strenuously contended that when in-service

def ence personnel have been provided full and free

nmedi cal services, refusal to extend similar facilities and
benefits to ex-servicemen would result in discrimnatory
treatnment, violative of Article 14 of the Constitution. It
was al so urged that nenbers of civil services have been
provided all nedical facilities, irrespective of the fact
whet her they are in service or have retired. In the
submi ssi on of the counsel, if in-service defence

personnel have been provided full and free medi cal
services, the sanme benefit should be extended to retired
def ence personnel. Likew se, when enpl oyees from civi
services have right to get full and free nmedical facilities,
the sane yardstick nust be applied to retired defence
personnel as well. Retired civil servants and retired

def ence personnel stand on one and the sane footing.
Granting relief in favour of one class and denyi ng sane

or simlar relief in favour of another class would result in
unequal treatnents to equals and would infringe Article

14 of the Constitution. The action of the respondents,
therefore, deserves interference by this Court.

We are unable to uphold the argunent advanced

by the petitioners for nore than one reason. It is no
doubt true, that Article 14 guarantees equality before the
| aw and confers equal protection of laws. It clearly
prohibits the State from denyi ng persons or class of
persons equal treatmnment provided they are equal s and

are simlarly situated. In our opinion, however, the basis
on whi ch the argunent proceeds is fallacious and ill-
founded. It is well established that Article 14 seeks to
prevent or prohibit a person or class of persons from
being singled out fromothers situated simlarly. It thus
prohi bits discrimnation or class legislation. It, however,
does not prohibit classification if otherwise it is |egal
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val id and reasonabl e.
Before nore than five decades, a Constitution
Bench of this Court was called upon to consider a
simlar contention in the well known decision in State of
West Bengal v. Anwar Ali Sarkar & Another, (1952 SCR
284 : AIR 1952 SC 75). In that case, validity of certain
provi si ons of the Wst Bengal Special Courts Act, 1950
was chal | enged on the ground that they were
di scrimnatory and violative of Article 14 of the
Constitution. Dealing with the contention, S.R Das, J.
(as H s Lordship then was), nade the follow ng pertinent
observations which were cited with approval in severa
cases;

"It is now well established that while
article 14 is designed to prevent a person or
cl ass of persons from being singled out from
others simlarly situated for the purpose of
bei ng specially subjected to discrimnating and
hostile legislation, it does not insist on an
"abstract symetry" in the sense that every
pi ece of legislation nmust have universa
application. Al persons are not, by nature,
attai nment or circunstances, equal and the
varyi ng needs of different classes of persons
often require separate treatnent and, therefore
the protecting clause has been construed as a
guar ant ee agai nst di scrimnati on anongst
equal s only and not as taking away fromthe
State the power to classify persons for the
purpose of |egislation. This classification my
be on different bases. It nay be geographical or
according to objects or occupations or the |ike
Mere classification, however, is not enough to
get over the inhibition of the Article. The
classification nust not be arbitrary but nust
be rational, that is to say, it must not only be
based on sonme qualities or characteristics
which are to be found in all the persons
grouped together and not in others who are |eft
out but those qualities or characteristics nust
have a reasonable relation to the object of the
legislation. In order to pass the test, two
conditions nmust be fulfilled, nanely, that the
classification nust be founded on an
intelligible differentia which distinguishes those
that are grouped together from others and that
that differentia must have a rational relation to
the object sought to be achieved by the Act.
The differentia which is the basis of the
classification and the object of the Act are
di stinct things and what is necessary is that
there must be a nexus between them In short,
while the Article forbids class legislation in the
sense of making inproper discrimnation by
conferring privileges or inposing liabilities upon
persons arbitrarily selected out of a large
nunber of other persons sinmilarly situated in
relation to the privileges sought to be conferred
or the liability proposed to be inposed, it does
not forbid classification for the purpose of
| egi sl ation, provided such classification is not
arbitrary in the sense | have just explained."
(enphasi s suppli ed)

Agai n, in Budhan Choudhry v. State of Bihar
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[(1955) 1 SCR 1045 : AIR 1955 SC 191], after
considering earlier decisions, this Court stated;
"It is now well-established that while article
14 forbids class legislation, it does not forbid
reasonabl e classification for the purposes of

| egislation. In order, however, to pass the test
of permissible classification two conditions
nmust be fulfilled, namely, (i) that the
classification nust be founded on an
intelligible differential which distinguishes
persons or things that are grouped together
fromothers left out of the group and (ii) that
that differentia nust have a rational relation
to the object sought to be achi eved by the
statute in question. The classification nmay be
founded on different bases; nanely,

geogr aphi cal, or according to objects or
occupations or the like. Wat is necessary is
that there nust be a nexus between the basis

of classification and the object of the Act under
consi der ation.”

(enphasi s suppli ed)

The principle laid down i'n Anwar Ali Sarkar and

Budhan Choudhry has been consistently followed and
reiterated by this Court in several subsequent cases.

[See Bidi Supply Co. v. Union of India & Os., 1956 SCR
267 : AIR 1956 SC 479; Ram Krishna Dalm a v. Justice
Tendol kar, 1959 SCR 279 : AIR 1958 SC 538; V.C.

Shukl a v. State (Del hi Adm nistration); 1980 Supp. SCC
249 : AIR 1980 SC 1382; Special Courts Bill, Re, (1979) 1
SCC 380 : AIR 1979 SC 478 : (1979) 2 SCR 476; R K

Garg v. Union of India, (1981) 4 SCC 675 : AIR 1981 SC
2138; State of AP. & Os. v. Nallam!|li Ram Reddi & Os.,
(2001) 7 SCC 708 : AR 2001 SC 3616; M P. Rura
Agriculture Extension Oficers Association v. State of MP.
& Anr., (2004) 4 SCC 646 : AR 2004 SC 2020].

In our judgnent, therefore, it is clear that every
classification to be legal, valid and perni ssible, nust
fulfill the twin-test, nanely;

(i) the classification nmust be founded on an
intelligible differentia which nust

di stingui sh persons or things that are

grouped together from others |eaving out

or left out; and

(ii) such a differentia nmust have rationa

nexus to the object sought to be achieved

by the statute or legislation in question

In our considered opinion, classification between

i n-service enployees and retirees is legal, valid and
reasonabl e classification and if certain benefits are
provided to in-service enployees and those benefits have
not been extended to retired enployees, it cannot be
successfully contended that there is discrimnation

which is hit by Article 14 of the Constitution. To us, two
categories of enployees are different. They formdifferent
cl asses and cannot be said to be simlarly situated.

There is, therefore, no violation of Article 14 if they are
treated differently.

Li kewi se, a classification between defence

personnel and other than defence personnel is also
reasonable and valid classification. Moreover, it is
clarified by the respondents in the counter-affidavit that
for medical facilities provided to retired civil servants,
there is also a schenme known as the Central Governnent
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Heal th Scheme (CGHS), which is again contributory.

Retired Central Government Servants who are nenbers

of the schenme are covered by the said schene and they

are provi ded nmedi cal services on paynent of specified
amount under the scheme. We, therefore, see no

substance in the argunment of the petitioners that the

i mpugned action in not providing full and free nedica
facilities to retired defence personnel infringes Article 14
of the Constitution.

We are also not inpressed by the argunent that al

nmedi cal benefits and facilities must be provided to ex-
servi cemen under the doctrine of ’'legitimte expectation’
The doctrine of 'legitinmate expectation’ is a 'latest recruit
to a long list of concepts fashioned by Courts for review
of administrative actions. No doubt, the doctrine has an

i mportant place in the devel opment of Administrative

Law and particularly lawrelating to ’'judicial review
Under the said doctrine, a person may have reasonabl e

or legitimte expectation of being treated in a certain way
by an adm ni'strative authority even though he has no

right in law to receive the benefit. In such situation, if a
decision is taken by an admi ni'strative authority

adversely affecting his interests, he may have justifiable
grievance in the light of the fact of continuous receipt of
the benefit, legitimate expectation to receive the benefit
or privilege which he has enjoyed all throughout. Such
expectation nay arise either fromthe express promn se or
from consi stent practice which the applicant nay
reasonably expect to continue.

The expression 'l egitimte expectation’ appears to

have been originated by Lord Denning, MR- in the

| eadi ng deci sion of Schm dt v. Secretary of State, [(1969)
1 All ER 904 : (1969) 2 WR 337 : (1969) 2-Ch D 149]. In
Attorney General of Hong Kong v. Ng Yuen Shiu, [(1983) 2
Al ER 346 : (1983) 2 AC 629], Lord Fraser referring to
Schm dt stated

"The expectations may be based on sone

statenment or undertaking by, or on behal f of,

the public authority which has the duty of

maki ng the decision, if the authority has,

through its officers, acted in a way that would

make it unfair or inconsistent w th good

administration for himto be deni ed such an

inquiry.

(enphasi s suppli ed)

In such cases, therefore, the Court may not insist

an adm nistrative authority to act judicially but may stil
insist it to act fairly. The doctrine is based on the
principle that good adm ni strati on demands observance

of reasonabl eness and where it has adopted a particul ar
practice for a long time even in absence of a provision of
law, it should adhere to such practice w thout depriving
its citizens of the benefit enjoyed or privilege exercised.
We do not wish to burden our judgment with

several English, Anmerican and donestic decisions, since
the proposition of |aw has not been disputed by the other
side. In our opinion, however, in the instant case, the
doctrine of legitimte expectation has no application. It
is not even the case of the petitioners that certain

nmedi cal facilities which were enjoyed by themin the past
have been wi thdrawn or revoked. On the contrary, they
have admitted that after independence, because of

several representations made by them and vari ous

efforts, suggestions and recommendati ons by different
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Comm ttees and Conmi ssions, nore and nore nedi ca
facilities were provided but they were not enough. It was
also their case that in the last few years, situation
regardi ng infrastructure and staff has been inproved.
They have, therefore, prayed that medical facilities which
were not provided in past may al so be provided now to
retired defence personnel. Simlarly, nedical facilities
shoul d al so be extended for serious and term na
di seases. The doctrine of legitimte expectation, in the
fact situation, therefore, cannot be invoked by the
petitioner in the case on hand.
We are equal ly uninpressed by the subm ssion of
the | earned counsel to issue directions or guidelines to
"fill in gaps’ in the exercise of plenary powers.
Undoubt edly, in absence of |egislative provisions or
adnmi ni strative instructions governing the field, this court
may, in appropriate cases, issue necessary directions as
has been done in several cases. [See Del hi Judicia
Service Association'v. State of Cujarat, (1991) 4 SCC 106
: AIR 1991 SC 2106 : (1991) 3 SCR 936; D.K. Basu v.
State of West Bengal, (1997) 1 SCC 416 : AR 1997 SC
610; Visakha v. State of Rajasthan, (1997) 6 SCC 241
Al R 1997 SC 3011]. In-the instant case, however, a
schenme providing nedical facilities to ex-servicenen has
been framed. It has been decided by the Centra
Governnment to extend medical facilitiesto retired
def ence personnel on the basis of 'one tine contribution
which is legal, proper and reasonable: In the
circunstances, the ratio |laid down by the Suprene
Court in the above cases does not apply and no
directions need be issued to the respondents.
At the sane time, however, so far as the services
provi ded by the defence personnel is concerned, there
can be no two opinions that they have rendered
extremely useful and indi spensabl’e services which can
neither be ignored nor under-estimted. The petitioners
have rightly stated that they have served in the Army, Air
Force and Navy of the Union of India during cream
period of youth putting their lives to high risk and
i nprobabilities. As a mark of respect and gratitude,
therefore, they nust be provided nmedical services after
retirement. It is indeed true that nmen and women in
uniformare the pride of the nation and protectors of the
country. It is because of their eternal vigil that ordinary
citizens are able to sleep peacefully every-night, for it is
these nen and wonen guardi ng the frontiers of our
nati on that makes our interiors safe. They, therefore, are
entitled to privileged treatnent.
It would be appropriate to quote here an epitaph
fromthe Kohima War Cenetry whi ch conveys el oquently
what our Soldiers, Sailors and Airmen are cheerfully
willing to sacrifice their lives;
"When you go hone,

Tell them for us;

For your to-norrow,

We gave our to-day."

The petitioner has made grievance that during war
and serious situations, defence personnel are
renmenbered but as soon as grave situation is over, they
are forgotten and ignored. W are reni nded what Francis
Quarrel s said;

"Qur CGods and Soliders we alike adore,

At the time of danger, not before;

After deliverance both are alike requited,
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Qur Gods forgotten and our Sol diers slighted"

Before nore than two decades when the

respondents appointed a H gh Level Comrmittee under

the Chairmanship of Shri K P. Singh Deo, Mnister of
State, Mnistry of Defence to consider problenms of ex-
servicenen, it highlighted the difficulties experienced by
ex-servicenmen in the light of hard and strenuous work
undert aken by them and exi gencies of service in which
they had to discharge their duties. The Conmittee, while
submitting the report, observed in the Foreword\ 027

Qur Armed Forces have won world wide

renown for their val our, dedication and

devotion. The achi evenents of the Armed

Forces in varying rol es since | ndependence

are a matter of pride for all of us in the

Country and that of envy of other Nations.

Men fromall castes, creeds, religions and

fromall parts of India join the Armed Forces

and their integration as a secul ar

honogeneous and dedi cated teamis

remar kably t ot al

The Arned Forces personnel have sterling
qualities of head and heart, courage,
discipline, loyalty and inplicit obedi ence to
orders. They are the guardi ans of the safety
and honour of the Country and are ever
prepared to sacrifice their lives to preserve the
freedom and sovereignty of the Country. In
addition to their preparedness for war, during
peace tine, our Arned Forces have al ways

risen to the occasion to assist the

Admi ni stration during natural calamties and
internal unrest. The sacrifices nmade by the
personnel of the Armed Forces from 15th
August, 1947 to date have been so

i nnurer abl e that they can best be described

by the followi ng quotation of Sir Wwnston
Churchill who had on 20th August, 1940 said:

"Never in the field of human conflict was
so much owed by so many to so few

The Conmittee was conscious of the ground reality

that the personnel of Arned Forces are the only
Covernment enpl oyees who retire at a relatively younger
age to keep a youthful profile due to the arduous nature
of their duties in hazardous and inhospitable terrain. It
stated that, alnost all ex-servicenen, whose retirenent
age depending on rank, vary from35 to 54 years, require
hel p and assistance for resettlenent, rehabilitation and
adjustment in the civil stream They require a second
career as they are conparatively young and active and
their responsibilities and obligations are at the peak
when they are conpulsorily retired. Having given the
best years of their lives for the safety, honour and
integrity of the country, it becomes a national obligation
to get themresettled and rehabilitated. The Conmittee
noted that the probl ens of ex-servicenen had, for a |ong
time, been engaging the attention of both the Houses of
Parliament as well as the Governnent and a cause of
concern to Prine Mnister Snt. Indira Gandhi who had a
special love and affection for the Arned Forces. Keeping
in view the magnitude of the problem the Hi gh Leve
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Conmittee had been set up for the first tine after
i ndependence to go into various problens of ex-
servi cemen. The Conmittee was al so mi ndful that

def ence and national devel opnent were, to a great
extent, interdependent. The Committee quoted Pandit
Jawahar!| al Nehru, first Prine Mnister of India, who,
whi | e i naugurating the National Defence College at Delh
as early as in 1960, stated;

"Defence itself is not an isolated matter now. It
is intimtely connected with the econonic

aspect, industrial aspect and many ot her

aspects in the country\005 India today has

beconme positively and actively defence

consci ous, nore than at any tine since

i ndependence. Qur desire is to continue to live
peaceful ly and co-operatively with all our

nei ghbours. Neverthel ess; no defence

apparatus can exist in a purely idealistic way.

It has to be very realistic and remain prepared

for any energency”.

(enphasi s-suppli ed)

The Conmittee considered several problens and

prepared a detailed report. Regarding nedical facilities, it
observed

“Medi cal Facilities

12.9 Priior to the issue of “Governnent of
India, Mnistry of Defence letter No.

16307/ DGCAFMS/ DG 0273( A)/ 417\ 027S/ D( AG 1)

dated 14th Cctober, 1966, ex-servicenmen and

their famlies were not entitled to receive any
treatnment from Service hospitals except to a

very limted extent as foll ows: -

(a) Free nedical treatnent for specific
disabilities in respect of ex-servicenen in
recei pt of disability pension

(b) OGther Arned Forces pensioners could be
admtted to Service hospitals only if
acconmodati on was avail abl e and adm ssi on
was sanctioned by the Oficer Conmandi ng
Station/Adm nistrative Authority. Specified
hospital stoppages were to be paid. No out-
patient treatnent was available to such
pensi oners.

(c) Families of ex-servicenmen were not entitled
to any treatnent\027out-door or indoor from
Servi ce hospitals.

12.10 The Government letter cited in para
12.9 above was instrunental in naking very

i beral concessions towards the treatnment of
ex-servicenmen and their famlies from Service
sources. Under the provisions, ex-service
pensioners and their fanmlies and the fanilies
of deceased service personnel draw ng pension
of some kind were entitled to free out-patient
treatnment including supply of free nedicines
fromthe nearest nmilitary hospital. Sanction
was al so accorded for these personnel for
providing in-patient treatnent in Service
hospital s subject to the follow ng conditions:-
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(a) That the disease is not incurable.

(b) That the hospital accomodation coul d be
made avail able fromwi thin the authorized
nunber of beds and without detrinent to the
needs of serving personnel

(c) That the treatnment will be Iimted to the
facilities locally avail able.

(d) No conveyance will be provided for journeys
fromthe residence to the hospital and back
and

(e) No special nursing would be admi ssible.

It is specifically laid down in this Governnent
letter that the above concessions wll not

i ncl ude treatnent for pul nonary tubercul osis,

| eprosy, nental di seases, nalignant di seases or
any other disease for which treatnent is not
ordinarily available fromthe local nmilitary
sour ces.

12. 11 Liberalisation Proposals : due tothe

i ncreased awar eness and phenonenal increase

in the number of ex-servicenen at the rate of

60, 000 per annum mnore and nore ex-

servi cemen are now comng to Service hospitals
for treatnment. To neet the requirenent of

gi ving adequate treatnent to the ex-servicenen
reporting at the Service hospitals, the follow ng
additional facilities need to be provided: -

(a) Sanction of 1155 beds exclusively for the ex-
servi cemen pensioners and entitled
dependent s.

(b) To treat ex-servicemen as out-patients and
in-patients, additional staff would also be
requi red as under: -

(i) Oficers

(ii) Nursing Oficers 74
(iii) O her Ranks 312
(iv) Cvilians

12.12 Cvil Hospitals : Ex-servicenen are
living in villages, towns and cities throughout
the country. The 31 military hospitals are
situated in nilitary stations. The prinmary aim

of these hospitals is to provide nedical cover to
the serving personnel. On account of their

| ocation, only those ex-servicenen and entitled
dependents within close proximty to these
stations are likely to avail of the facilities in
these mlitary stations. In the case of nost

ot her ex-servicenmen they have to perforce

depend upon the civil hospitals in the districts.
Hence, States/Union Territories should provide
medi cal assistance to the ex-servicenen in

their civil hospitals free of charge, for exanple
as provided in Karnataka. In Chapter X, certain
recomendat i ons have been nade for

33

211
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provi sion of funds fromthe Seventh Pl an
expenditure for the construction of wards for
ex-servicenen in hospitals. This should al so be
done in civil hospitals particularly in States
where there are a | arge nunber of ex-

servi cemen. "

The Conmittee then made certain

reconmendations, inter alia, observing that the existing
facilities in the Mlitary hospitals should be enhanced for
ex-servicenen and their entitled dependents in a phased
manner in the next few years.

As already noted earlier, in 1983, Regul ations for

the medi cal services of the Armed Forces were franed
supersedi ng the Regul ations for the nedical services of
the Armed Forces, 1962. Regulation 296 providing
"Entitlement to nedial attendance" is relevant and the
material part thereof reads thus:

296. The cl asses noted below are entitled to nmedica
attendance as defined in paras 284, 285 and 286 to the extent
shown agai nst -each:\027

Cl asses

Medi cal attendance

Admi ssi bl e

Remar ks

(a)

(b)

(c)

A

\ 005

\ 005

\ 005

\ 005

B

\ 005

\ 005

\ 005

\ 005

C

\ 005

\ 005

\ 005

\ 005

D

\ 005

\ 005

\ 005

\ 005

E

\ 005

\ 005

\ 005

\ 005

F.

iy
Ex-service
personnel in receipt
of a disability
pensi on and Ex-
servi cemen of the
I ndi an State Forces
in receipt of a
disability pension
fromthe Defence
Servi ces Estimates
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for a disability
accepted as attribu-
table to or aggra-
vated by service
with the Indian
Armed For ces.

As out-patient or in
a hospital

(a) Treatnent is

aut hori zed only for
the disabilities for
whi ch pensi on has
been granted

excl udi ng cases of
Pul monary Tuber -

cul osis, Leprosy

and ment al

di seases and
patients requiring
any specia

treat nent not
ordinarily avail able
fromservice
sources, such as

r adi ot her apy.

(b) Admi ssion may
be aut horized for
the purpose of
observation to
enabl e the nedi ca
authorities to
arrive at a correct
assessment of the

degree of
di sability.
(i)

Personnel of F(i)
above, who have

been i nval i dat ed out
of service on
account of a dis-
ability accepted as
attributable to/
aggravat ed by
mlitary service but
who are not in
recei pt of a

di sability pension
for the reason that
the disability is less
t han 20% and

i ndi vi dual s whose
case attributability
has been conceded

by the Medica

Board but a fina
decision in the
matter ha snot been
r eached.

As out-patient or in
a hospital, if
acconmodation is
avai | abl e.
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(a) As in F(i) above.

(b) Treatnent will
be di sconti nued

i Mmediately in
respect of cases
under consi de-
ration if the fina
deci sion i s against
the findings of the
Medi cal Board.

(i)

Ex- servi ce
personnel invalided
out of service on
account of pul no-
nary tubercul osis
whi ch has been
accepted ‘as attribu-
tabl e to/aggravat ed
by service and for
whi ch disability
pensi on has been
grant ed.

(i) Domiciliary
treatnent as out
patient.

(ii) May be admitted
in Mlitary Hospita
(Cardi o Thoracic
Centre), Pune, on
the reconmen-
dation of OC of an
armed forces
hospital, if a bed
out of the ten T.B
beds reserved for
this category of
personnel is
avai |l abl e.

On rel apse of the
di sease.

This concession is
not an entitl enment
for indoor hospita
treatnment for T.B.
frommlitary
sources for ex-
servi cemen.

G

\ 005

\ 005

\ 005

\ 005

H

\ 005

\ 005

\ 005

\ 005

| .

\ 005

\ 005
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\ 005
\ 005
J
\ 005
\ 005
\ 005
\ 005
K
\ 005
\ 005
\ 005
\ 005
L.
\ 005
\ 005
\ 005
\ 005
M
\ 005
\ 005
\ 005
\ 005
N.
\ 005
\ 005
\ 005
\ 005
o
Ex- Servi ce pensi oners
and their famlies of
deceased service
per sonnel draw ng
pensi on of sone kind
(i) Free out patient
treatnment in the
near est Arned
Forces Hospita
i ncludi ng the supply
of medi ci ne
necessary for their
treat nent.

(ii) In-patient
treatnent in Armed
Forces Hospita
subject to the

foll owi ng conditions:

a) That the disease is
not incurabl e.

b) The hospita
accommodat i on

coul d be nmde
available within the
aut hori zed nunber

of beds and wi t hout
detrinment to the
needs of service

per sonnel

c) That the treatnent
will belimted to the
facilities avail able

| ocal ly.
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d) No conveyance wil |
be provided for
journeys fromthe
resi dence to the
hospi tal and back

e) No special nursing
woul d be adni ssi bl e.

f) for in patient
treatment, hospita
stoppages will be as
para 16 of Appendi x
5.

The scope of the
above concessi ons
will not include
treat nent' for

pul monary -t uber-

cul osi s, |eprosy,
nment al di sease
mal i ghant di sease
or any other

di sease for which
treatnent is not
ordinarily avail able
fromlocal nmlitary
sour ces.

(ii) These conce-
ssions will not be
admi ssible to the
servi ce pensioners
who are re-

enpl oyed in

Gover nnent / Semi -
Gover nent
departments or

ot her public or
private Sector
undert aki ng which
provi des nedi ca
facilities to their
enpl oyees.

iii) for this purpose
fam ly includes

wi fe and un-

married children /
step children /
adopted children
under 18 years of

age are dependent

on the pensioners.

Note : Retired officers of the Armed Forces including
MN. S. officers and retired JCOs, WDs, OR and NcsE or
equi valents in the Navy and Air Force in receipt of
servi ce pension may be treated in a hospital if
accommodation is avail able and adnmission is

sanctioned by the O C Station/admnistrative
authority. They are not entitled to special nursing in
hospi tal .
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In the affidavit in reply filed by the Union of India,
it was stated that under the Group |Insurance Schene

and fromthe Arned Forces Flag Day Fund, nedica
treatment has been provided to ex-servicemen. On the
recomendati on of Fifth Pay Comm ssion, the

Gover nment had sanctioned a fixed nmedical all owance of
Rs. 100 per nmonth to those ex-servicenen and their

fam lies who reside in the area where Arned Forces
hospital s/clinics are not available. Oher facilities were
al so extended to them It was stated that in respect of
serious diseases i.e. diseases affecting heart\027
angi ogr aphy, open heart surgery, val ve replacenent,
pacemaker inplant, bypass surgery and repeat
angi opl asty, cancer, etc. facilities are now avail abl e.
Substantial financial assistance is provided to ex-
servi cemen and their dependents for treatment in severa
hospital s for bypass surgery (including prelimnary tests
i ke angi ography, angiopl asty, angi ography),

ki dney/renal transpl antation, cancer/spastic parapl egic
treatment, coronary artery surgery, open heart surgery,
val ve repl acenent and pacenaker inpl ant.

We have been taken through the contributory

schenme of 2002. It substantially covers extensive nedica
facilities to be provided to ex-servicenen. A

conmuni cati on dated Decermber 30, 2002 by

CGovernment of India, Mnistry of Defence to the Chief of
Arnmy Staff, Navy Staff and Air Staff states that

CGover nment has sancti oned Ex- Servi cemen Contributory
Heal th Scheme (ECHS).

The communication inter alia states as under

"(a) ECHS would be a contributory schene. On
retirement, every Service personnel wll

conpul sorily becone a nenber of ECHS by

contributing his/her share and the Schemne

woul d be applicable for life time. Simlarly ex-

servi cemen who have already retired can

becorme nenbers by naking a one tine

contribution. There would be no restriction on

age or nedical condition. The contribution wll

be according to the rates prescribed for CGHS

pensi oners as per Appendi x-A attached.

(b) Retired personnel joining the schene wll
forfeit the nmedical allowance of Rs.100/-
presently admi ssible to them and those who do
not join the scheme woul d continue getting

nmedi cal al |l owance as hithertofore. Such

persons woul d not be entitled to any nedica
facility from Arned Forces Clinics/Hospitals or
Pol yclinics set up under the schene."

Para 2 (c) of the said letter states that the schemne
woul d cater for nedicare to the ex-servicenen by

est abl i shing new Pol yclinics and Augnented Arned

Forces Cinics at 227 stations spread across the country,
the details of which have been given in the letter. It also
provi des for reinbursenment of cost of medicines/

drugs/ consumabl es and for financial outlay. It states
that the service head quarters woul d ensure that

al | ocations nmade for revenue expenditure and

rei mbursenment is fully utilized on yearly basis. It then
prescribes rates of contribution in Appendi x-A which are
as under:

RATES OF CONTRI BUTI ON
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(a) Pensi on upto Rs. 3000 Rs. 1800

(b) Pensi on between Rs. 3001-600 Rs. 4800
(c) Pensi on between Rs. 6001- 10000 Rs. 8400
(d) Pensi on between Rs. 10001-15000 Rs. 12000
(e) Pensi on of Rs. 15000 and above Rs. 18000

From the above discussion as well as the rel evant

provi sions of the schene, we are satisfied that necessary
steps have been taken by the respondents. Under the
schenme, now in vogue, all ex-servicenen are entitled to
nmedi cal treatnent provided they becone nenbers of the
sai d schene and pay requisite contribution. It is also not
in dispute that this would apply only to those defence
personnel who retired prior to 1lst January, 1996 since
officials who have retired after that date or are still in
service are governed by the scheme and are paying

requi site amount of contri buti on.

The | arger question raised by various associations

is that to get freeand full medical aid is their
fundanental right and is corresponding duty of the
Covernment. The respondents, hence can neither deny

that right nor can ask ex-servicemen to pay contribution
amount for getting medical services.

To buttress the contention, the | earned counse

invited our attention to several decisions of this court. It
is not necessary to deal with all those cases. W may,
however, consider sone of them which are relevant.

Strong reliance was placed on a decision of three

Judge Bench in Consumer Education & Research Centre.

In that case, the Court dealt with the problem of
occupational health hazards and di seases sustai ned by

the wor knen enpl oyed in asbestos industries. The Court
observed that the dangers and di seases attributable to
personnel working in asbestos industries were very
serious apart from cancer and respiratory disorders. It
was held that right to health and nedical aid of workers
during service and thereafter, is a fundanental right of
wor kers. According to this Court, it can issue directions
in an appropriate case to the State or its
instrumentalities or even private enployers to nake the
right to life meaningful and to pay conpensation to
affected workmen. It also held that the defence of
"sovereign imunity’ would not be available to the State
or its instrunmentalities where fundanental rights are
sought to be enforced. Relying on several previous
judgrments, this Court held that right to |ife woul d nean
meani ngful and real right to life. It would include right to
livelihood, better standard of living in hygienic conditions
at the work place and | eisure.

Speaki ng for the Court, K Ramaswany, J.

observed in para 25;

"Therefore, we hold that right to health,

nmedi cal aid to protect the health and vi gour of

a worker while in service or post retirement is

a fundanental right under Article 21, read

with Articles 39(e), 41, 43, 48A and all related

to Articles and fundanental human rights to

make the life of the workman meani ngful and

purposeful with dignity of person.”

(enphasi s suppli ed)

Rel i ance was al so placed on CESC Ltd. v. Subhash
Chandra Bose, [1992) 1 SCC 441 : AIR 1992 SC 573],
wherein H's Lordship (K Ramaswany, J.) held that right
to health of a worker is covered by Article 21 of the
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Constitution. It was also indicated that health does not
mean mere absence of sickness but woul d nean
conpl ete physical, mental and social well-being.
"Facilities of health and medi cal care generate devotion
and dedication to give the workers’ best, physically as
well as nentally, in productivity. It enables the worker to
enjoy the fruit of his labour, to keep himphysically fit
and nentally alert for |eading a successful economc,
social and cultural life. The nedical facilities are,
therefore, part of social security and like gift-edged
security, it would yield i mediate return in the
i ncreased production or at any rate reduce absenteei sm
on the ground of sickness."
Ref erence was made to Bandhua Mukti Mrcha v.
Union of India, [(1984) 3 SCC 161 : AIR 1984 SC 802]
wher ei n Bhagwati, J. (as Hi's Lordship then was)
referring to Francis Coralie Mullin v. Adm nistrator, Union
Territory of Delhi, [(1981) 1 SCC 608 : AIR 1981 SC 746]
st at ed;
“I'tis the fundanental right of every one
in this country, assured under the
interpretation given to Article 21 by this Court
in Francis Miullen’s case, to live with hunman
dignity, free fromexploitation. This right to
live with human dignity enshrined in Article
21 derives its life breath fromthe Directive
Principles of State Policy and particularly
Clauses (e) and (f) of Article 39 and Articles 41
and 42 and at the least, therefore, it mnust
i ncl ude protection of the healthand strength
of workers nen and wonen, and of the tender
age of children agai nst abuse, opportunities
and facilities for children to develop in a
heal t hy manner and in conditions of freedom
and dignity, educational facilities, just and
humane conditi ons of work and maternity
relief. These are the mninmumrequirenents
whi ch nmust exist in order to enable a person
to live with human dignity and no State
neither the Central CGovernnent nor any State
Covernment-has the right to take any action
which will deprive a person of the enjoynent
of these basic essentials. Since the Directive
Principles of State Policy contained in C auses
(e) and (f) of Article 39, Article 41 and 42 are
not enforceable in a court of law, it may not
be possible to conmpel the State through the
judicial process to nake provision by
statutory enactnment or executive fiat for
ensuring these basic essentials which go to
make up a life of human dignity but where
legislation is already enacted by the State
provi ding these basic requirenments to the
wor kmen and thus investing their right to live
wi th basic human dignity, with concrete
reality and content, the State can certainly be
obligated to ensure observance of such
| egislation for inaction on the part of the State
in securing inplementation of such |egislation
woul d anmount to denial of the right to live
with human dignity enshrined in Article 21
nore so in the context of Article 256 which
provi des that the executive power of every
State shall be so exercised as to ensure
conpliance with the | aws nade by Parlianent
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and any existing |aws which apply in that
State."

The counsel also relied upon Paschi m Banga Khet
Mazdoor Samity v. State of West Bengal, [(1996) 4 SCC
37 : AIR 1996 SC 2426]. That case related to failure on
the part of Governnent hospitals to provide tinely
emer gency nedical treatnent to persons in serious
conditions. Relying on Khatri (I1) v. State of Bihar, [(1981)
1 SCC 627], this Corut said;

"It is no doubt true that financia
resources are needed for providing these
facilities. But at the sane time it cannot be
ignored that it is the Constitutional obligation
of the State to provi de adequate nedica
services to the people. Whatever is necessary
for this purpose has to be done:. In the context
of the constitutional obligation to provide free
| egal aid to a poor accused, this Court has
hel d that the State cannot avoid its
constitutional-obligation in that regard on
account of financial constraints. (See : Khatr
(I'1) v. State of Bihar (1981) 1 SCC 627]. The
sai d observations would apply with equal; if
not greater, force/in the natter of discharge of
constitutional obligation of the State to
provi de nedical aid to preserve humanlife. In
the matter of allocation of funds for medica
services the said constitutional obligation of
the State has to be kept in view It is
necessary that a tine-bound plan for
provi di ng these services shoul d be chal ked
out keeping in viewthe reconmendati ons of
the Conmittee as well as the requirenents for
ensuring availability of proper medical
services in this regard as indicated by us and
steps should be taken to inplenent the sane.

The State of West Bengal alone is a party to
these proceedings. O her States, though not
parties, should al so take necessary steps in
the light of the reconmendati ons made by the
Comm ttee, the directions contained in the
Menor andum of the CGovernnent of West

Bengal dated August 22, 1995 and the further
directions given herein".

In Vincent Pani kurlangara v. Union of India, [(1987)

2 SCC 165 : AIR 1987 SC 990],the issue related to
manuf acturing, selling and distributing approved
standard of drugs and banning of injurious and harnfu
medi ci nes. In the background of that question, this
Court held right to mai ntenance and inprovenent of
public health as one of the fundamental rights falling
under Article 21 of the Constitution

Quoting a well-known adage "Sharirnmadhyam

khal u dharma shadhanani (healthy body is the very
foundation of all human activities), the Court observed
t hat\ 027

"\ 005mai nt enance and i nprovenent of public

heal th have to rank high as these are

i ndi spensabl e to the very physical existence of

the community and on the betternent of

t hese depends the bui |l di ng of the society of
which the Constitution rmakers envisaged.

Attending to public health, in our opinion
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therefore, is of high priority--perhaps the one
at the top".

In National Textile Wirkers’ Union v. P.R

Rarmekri shnan, [(1983) 1 SCC 228 : AIR 1983 SC 75],

pl aci ng enphasi s on needs of changing society and

i beral construction of |aws conferring benefits on weaker

cl asses, Bhagwati J. (as Hi s Lordship then was) said,;
"We cannot allow the dead hand of the

past to stifle the growmh of the living present.

Law cannot stand still; it must change with

the changi ng social concepts and values. If

the bark that protects the tree fails to grow

and expand alongwith the tree, it will either

choke the tree or if it-is aliving, tree, it wll

shed that bark and grow a new |iving bark for

itself. Simlarly, if the law fails to respond to

t he needs of changi ng society, then either it

will stifle the growth of the society and choke

its progress or if the society is vigorous

enough, it will cast away the | aw which

stands in the way of its growh. Law nust

therefore constantly be on the nove adopting

itself to the fast changing society and not | ag

behind. It nust shake off the inhibiting |egacy

of its colonial past and assune a dynamic role

in the process of social transformation.” W

cannot therefore nmechanically accept as valid

a legal rule which found favour wi th the

English courts in the last century when the

doctrine of laissez faire prevailed. It may be

that even today in England the courts nmay be

followi ng the same | egal rule which was |aid

down al nbst a hundred years ago, but that

can be no reason why we in India should

continue to do likewise. It is possible that this

legal rule mght still be finding a place in the

English text books because no case like the

present one has arisen in England in the | ast

30 years and the English courts m ght not

have had any occasion to consider the

acceptability of this legal rule in the present

times. But whatever be the reason why this

I egal rule continues to renmain in the English

text books, we cannot be persuaded to adopt

it in our country, nmerely on the ground that it

has been accepted as a valid rule in England.

We have to build our own jurisprudence and

though we may receive |ight from whatever

source it comes, we cannot surrender our

j udgrment and accept as valid in our country

what ever has been decided in Engl and".

It cannot be gainsaid that right to |life guaranteed

under Article 21 of the Constitution enbraces within its
sweep not only physical existence but the quality of life.
If any statutory provision runs counter to such a right, it

must be held unconstitutional and ultra vires Part I11 of
the Constitution. Before nore than hundred years, in

Munn v. Illinois, (1876) 94 US 113 : 24 Law Ed 77, Field

J. explained the scope of the words "life" and "liberty" in

5th and 14th Amendnments to the U.S. Constitution and
procl ai med;

"By the term"life" as here used sonething
nore is neant than nere ani nal exi stence. The
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i nhibition against its deprivation extends to al
these limts and faculties by which life is
enj oyed. The provision equally prohibits the
mutilation of the body or amputation of an
armor leg or the putting out of an eye or the
destruction of any other organ of the body

t hrough which the soul conmmunicates with

the outer world....... by the termliberty, as
used in the provision sonething nore is

nmeant than mere freedom from physica

restraint or the bonds of a prison.”

(enphasi s suppli ed)

The above observations have been quoted with

approval by this Court in Kharak Singh v. State of U P.
(1964) 1 SCR 332 : AI'R 1963 SC 1295. A sinilar view
thereafter has al so beentaken in several cases, viz.,
Prithi Pal Singh'v. Union of India, (1982) 3 SCC 140 : AR
1982 SC 1413; A.K. _Roy v. Union of India, (1982) 1 SCC
271 : AIR 1982 SC 710; A ga Tellis v. Bormbay Minicipa

Cor poration, (1985) 3 SCC 545 : AIR 1986 SC 180; State

of HP. v. Ured Ram Sharma, (1986) 2 SCC 68 : AR

1986 SC 847; Prabhakaran v. State of Tam | Nadu, (1987)

4 SCC 238 : AIR 1987 SC 2117; AR Antulay v. R S.

Nayak, (1988) 2 SCC 602 : AIR 1988 SC 1531; Vi kram

Deo Singh v. State of Bihar, 1988 Supp SCC 734 : AR
1988 SC 1782; Parmanand Katara v. Union-of India,

(1989) 4 SCC 286 : AlR 1989 SC 2039; Kishan Pattnayak

v. State of Orissa, 1989 Supp (1) SCC 258 : Al R 1989 SC
677; Shantistar Builders v. Narayan, (1990) 1 SCC 520 :
AlR 1990 SC 630; Chhetriya Pradushan Mikti~ Sanghar sh
Samti v. State of U P., (1990) 4 SCC449 : ALR 1990 SC
2060; Charan Lal Sahu v. Union of India, (1990) 1 SCC
613 : AIR 1990 SC 1480; Del hi Transport Corporation Vv.
Del hi Transport Corporation Mazdoor Congress, 1991

Supp (1) SCC 600(735) : AIR 1991 SC101; Kapila

Hi ngorani v. State of Bihar, (2003) 6 SCC 1; District

Regi strar & Coll ector, Hyderabad v. Canara Bank, (2005)

1 SCC 496] .

The stand of the Union of India, however, is that to
provide nedical facilities to all defence personnel in
service as well as retired, necessary steps have been
taken. So far as ex-servicenmen are concerned,

Contri butory Schene of 2002 provides for nedica

services by charging 'one time contribution on the basis
of ampunt of pension received by an enpl oyee. The

amount ranges fromRs. 1,800 to Rs.18, 000 which

cannot be said to be excessive, disproportionate or
unreasonably high. The question, therefore, is whether
the State can ask the retired defence personnel to pay an
amount of contribution for getting nedical facilities by
becom ng a menber of such schene.

I n our opinion, such a contributory scheme cannot

be held illegal, unlawful or unconstitutional. Utinmately,
the State has to cater to the needs of its enpl oyees\027past
and present. It has also to undertake several other
activities as a "welfare’ State. In the Iight of financia
constraints and limted means available, if a policy
decision is taken to extend nedical facilities to ex-

def ence personnel by allowi ng themto becone nmenbers

of contributory schene and by requiring themto make

"one tine paynent’ which is a 'reasonable amount’, it
cannot be said that such action would violate

fundanmental rights guaranteed by Part 111 of the

Consti tution.
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In State of Punjab v. Ram Lubhaya Bagga, [(1998) 4

SCC 117 : AIR 1998 SC 1703], a three Judge Bench of

this Court had an occasion to consider the question of
change of policy in regard to rei nbursenment of nedica
expenses to its enployees. Referring to earlier decisions,
the Bench took note of ground reality that no State has
unlimted resources to spend on any of its projects.
Provisions relating to supply of nedical facilities to its
citizens is not an exception to the said rule. Therefore,
such facilities must necessarily be made limted to the
extent finances permit. No right can be absolute in a

wel fare State. An individual right has to be subservient
to the right of public at |arge.

"This principle equally applies when there is

any constraint on the health budget on

account of financial stringencies."

We are in agreement with the above view. In our

consi dered opinion, though the right to nedical aid is a
fundanental right of all citizens including ex-servicenen
guaranteed by Article 21 of the Constitution, franm ng of
schenme for ex-servicenmen and asking themto pay ’one

time contribution” neither violates Part I1l nor it is
inconsistent with Part IV of the Constitution. Ex-

servi cenmen who are /getting pension have been asked to
becorme nenbers of ECHS by naking 'one tine

contribution” of reasonable amount (ranging from
Rs.1,800/- to Rs.18,000/-). To us, thi's cannot be held
illegal, unlawful, arbitrary or otherw se unreasonabl e.
onservations made by this Court in the cases relied

upon by the petitioner and intervenors including

Consuner Education & Research Centre referredto

earlier, nust be read as linmted to the facts before the
court and shoul d not be understood to have laid down a
proposition of |aw having universal or genera

application irrespective of factual situation before the
Court. To us, the policy decision’in formulating
Contributory Schene for ex-servicenen is in accordance
with the provisions of the Constitution and also-in
consonance with the law laid down by this Court. W see
no infirmty therein. W, therefore, hold that getting free
and full nedical facilities is not a part of fundamental
ri ght of ex-servicenen.

We nust, however, hasten to add that we are not

unm ndful or oblivious of exemplary and extremely

useful services rendered by defence personnel. W are
equal |y conscious of the fact that the safety, security and
confort enjoyed by the countrymen depend | argely on

dedi cation and conmitnment of our soldiers, sailors and
airmen. W are also aware that they are exposed to

harsh terrain and di scharge their duties in hostile
conditions of life. For days and nonths, they are at

pl aces covered by snow or in desert or in wild forests.
They are unable to come in contract with their famly
nmenbers, kiths and kins or rest of the world. They are
not in a position to enjoy even usual and day-to-day
conforts and anenities of life available to ordinary nen
and worren. At times, they are not able to conmunicate

to their friends and relatives. It is also not in dispute
that the question relates to a particular class of persons
which is a 'dimnished category’, retired prior to January
1, 1996.

Taki ng into account all these facts and the

circunstances in their entirety, on March 8, 2006, we
passed the foll ow ng order
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"M. K S. Bhati, |earned counsel appeari ng
for Petitioner No. 1, commenced hi s
submi ssi ons at 10. 30 a.m and
concl uded at 2.35 p.m Thereafter, M.
J. S. Manhas, | ear ned counsel appeari ng
for Petitioner Nos. 2 and 3, made hi s
submi ssi ons till 3.00 p. m M. Ravi P
Mehrotra, |earned counsel appearing for the
Uni on of India, nade his subm ssions till 3.25
p.m M. K S Bhati, |earned counsel
thereafter rejoins and concluded at 3.30 p.m

Hear i ng concl uded.

We have hear d t he | ear ned
counsel for t he parties on the questions
of I aw, particul arly on t he aspect of
the correctness of broad observations
nade in t he deci si on of a three-Judge
Bench i'n Consuner Education Resear ch

Centre & Os. vs. Union of I ndi a &
Os. (1995 (3) S.C.C43).

Duri'ng the course of hearing wth
the assistance of /the  |earned counsel, we
have perused the Ex-servicenen
Contri butory Heal t h Schene [for short,
"E.C.H. S."] dated 30th Decenber, 2002. The
contribution to be nade by an ex-servi cenman
so as to avail the benefit of health schene
under the E.C HS. [ one-tine payment
rangi ng from Rs.1800/- to Rs. 18,000/ -
dependi ng upon the anpbunt of pension drawn
by him In this wit petition, we are
concer ned with t he cases of those ex-
servi cemen who have retired before 1st
January, 1996. It is evident ‘that this class
of ex-servicenmen is a dimnishing category.

The Governnment of India, Mnistry of Defence,
shal I consi der, wi t hout it being treated
as a precedent, the question of granting
the waiver of contribution required to be
made under the E.C. H S. by the ex-

servi cenmen of the category with which we are
concerned, i.e., those who have retired

prior to 1st January, 1996, havi ng
regard to t he contribution that may
have been made by them in the
service of the nation and particularly

consi deri ng t hat t hey, whil e in servi ce,
wer e not maki ng any paynent SO as

to enj oy t he benefi t of medi cal care.
Al ternatively, the CGovernment can al so

consi der maki ng paynment on behal f of those

who may be i nterested in avai l i ng the
benefits under t he E.C.H S In case of

any difficulty in granting this one-tine
concession, the Governnent shall file an
affidavit within a period of four weeks, placing
on record the approxi mate ampunt whi ch may

have to be waived or contributed by the

CGover nment on behal f of such cat egory

of ex- servi cemen. Furt her, i f t he
CGovernment decides to waive it or pay it,
without it being treated as a precedent, in
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that event, the anmpunt may not be
i ncorporated in the affidavit. The wai ver or

paynment woul d be only in respect of those
who voluntarily wish to join the EEC. H S.

Judgnent is reserved”.

In the above order, we suggested that the

CGovernment may wai ve paynment of contribution charges

or may consider to pay requisite 'one time contribution
on behal f of the enpl oyees who may be interested in
availing the benefits of ECHS. W also indicated that in
case of any difficulty in granting this one tine
concession, the Governnent may file an affidavit within
a period of four weeks placing on record the approximate
amount which may have to be waived or contributed by

the CGovernment on behal fof such category of ex-
servicemen. No such affidavit has been filed by the
Governnment so - far. It can, therefore, safely be presuned
that the Governnment has no difficulty in waiving/paying
contribution as a 'one time measure’ on behal f of ex-

def ence personnel who retired prior to January 1, 1996
and wi sh to avail benefits of ECHS. Obviously, the said
question will not arise in future. W, therefore, dispose of
the matter in the l'ight of our earlier order and the
observati ons nmade therein.

For the reasons aforesaid, the wit petition deserves

to be partly allowed. Keeping in viewtotality of facts and
ci rcumst ances, in our considered view, the ends of
justice would be met if we hold the Ex-servicenen
Contributory Health Scheme, 2002 (ECHS) to be | egal
valid, intra vires and constitutional but direct the
respondent - Gover nment either to waive the anmount of
contribution or to pay such anmount on behal f those ex-
servi cemen who retired prior to January 1, 1996 and

who intend to avail nedical facilities and benefits under
the said schene by exercising option by becom ng

nmenbers of ECHS. In other words, it is open to ex-

def ence personnel, who retired prior to January 1, 1996
to beconme menbers of ECHS and to cl ai mnedi cal

facilities and benefits under the said schenme without
payment of contribution amount. They are, however, not
entitled to claimnmedical allowance in future. The wit
petition is accordingly disposed of. Rule is nmade absol ute
to the extent indicated above. In the facts and

ci rcunst ances, however, parties are directed to bear
their own costs.




