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1. Chal l enge in this appeal is to the judgnment of a Division
Bench of the Calcutta Hi gh Court. A |earned Single Judge had
allowed the wit petition (C.R No.3922(W of 1981) filed by the
respondents by setting aside the order dated 23.6.1980 passed

by the Deputy Registrar of Co-operative Society. Learned

Singl e Judge had directed allotnment of flats made . in respect of
the Society by the first Managing Commttee of the appellant-
soci ety or the successor of the Managi ng Conmittee and hel d

that the sane was to be given effect to. Learned Single Judge
further held the appointnent of Special Oficer to be
unnecessary and di scharged his _appoi ntment. He further

directed appoi ntment of an Adm nistrator by the Registrar of
Co-operative Society and directed that all the papers were to

be handed over to the Adm nistrator. The appeal before the

Di vi si on Bench was di smissed by the inpugned judgnent.

2. Background facts in which the dispute arose are as
fol | ows:

The East End Apartnent Co-operative Housing Society
Ltd. (hereinafter referred to as the "Society") owned two plots
of land nanely premn ses No.5B, Wodburn Park Road,
Cal cutta 700020 and 11/ 1B, Ekdalia Place, Calcutta-700019.
The said society wanted to construct two nmultistoried
buil dings at the said two plots of land for the residence of its
nmenbers. The appellants applied for allotnent of flats at
prem ses No. 5B, Wodburn Park Road. The society had
already constructed a nulti storied building at 11/1B, Ekdalia
Pl ace, Calcutta consisting of 21 flats.

A di spute arose between the nenbers of the society and
the Managing Commttee and the matter was brought before
the High Court. Utimtely on 15th Decenber, 1978 the
Appel l ate Court directed the Registrar of Co-operative Societies
to take steps in accordance with the provisions of the West
Bengal Co-operative Societies Act, 1973 (in short 'the Act’) for
di vision of the assets and liabilities of the Co-operative Society
situated at Ekdalia Place and Wodburn Park Road.

Pursuant to the order passed by the Division Bench the
Regi strar of Cooperative Societies passed a prelimnary order
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on 5th Septenber, 1979 purporting to divide the assets and
liabilities of the society. It is alleged that the Registrar
recogni zed 38 nenbers of Wodburn Park society and the

names of some nenbers were not nmentioned in the

prelimnary order. They objected to the non-inclusion of their
nanes and filed their objections but they were not heard and
their objections were not disposed of. Therefore, they filed a
wit petition. Their grievance was that while preparing the fina
order no notice was given to themand the final order was
passed on 23rd June, 1980. Then on 8th August, 1980 further
order was passed by the Deputy Registrar purporting to

appoi nt the Managi ng Conmittee of the said Wodburn

Soci ety w thout hearing them and di sposing of their

obj ecti ons.

Both the orders were chall enged before the H gh Court by
filing the wit petition, which was disposed of in the nanner
not ed above.

I'n appeal, the Division Bench was of the view that the
appeal was without nmerit and was directed to be dism ssed. It
was noted by the Division Bench that the | earned Single Judge
had correctly decided the natter since order dated 23rd June,
1980 was found to be bad and subsequent order dated 8th
August, 1980 appointing the Managi ng Commi ttee cannot
survive. |f the nenbership i ssue had been decided in favour
of those persons it was not known what woul d have been the
shape of the Managing Committee. The Registrar was directed
to hear the prelimnary objections filed by the menbers in
accordance with | aw to deci de who are the menbers and who
are not. After the disposal of the question of nenbership by
the Registrar, the Managing Conmittee was to be forned in
accordance with law. Accordingly, the Division Bench was
al so of the view that the Managi ng Commi ttee appointed after
8th August, 1980 had no | egal sanction and it was open to the
Admi ni strator to take appropriate action in accordance with
I aw.

3. Learned counsel for the appellant submitted that the
basi ¢ question is whether enquiry can be conducted under
Section 77 or 86. To the limted extent as to whether one was
a nmenber has to be tested on the question of bifurcation
under Section 138. There is a statutory presunption on the
basis of entries. |If sonebody’s nane is not there, statutory
presunption is that he is not a nmenber and audit report is a
prima facie evidence for 1979-80 in terns of Section 139. The
list of menbers and the list of shareholders clearly show the
nunber to be 60. The year 1979-80 was the period

i medi ately prior to bifurcation. The total strength of 1979-80
was 124 and the number of sharehol ders was also 124, In
1978-79 the nunmber was 60.

4. Learned counsel for the respondents supported the
orders.
5. There are certain factual aspects involved here. In the

wit petition there was no nention about the alleged
resignations. The letters of resignation dated 20.8.1976 are on
record. There is also no denial of the witing or signatures. Qut
of 38 who are clainmed to have resigned 13 persons filed
objection, while rest did not. In the background of the factua
position it would be appropriate to set aside the Hi gh Court’s
orders. Let the matter be considered by the Registrar afresh
within a period of 6 nonths. The enquiry will be restricted to
deci de the question whether there was any resignation and
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whet her letter of resignation was signed by the objectors and
whet her the resignation was approved by any resol ution and

on the question of refund of share nobney and the effect of
refund and acceptance. The Registrar shall also consider the
other materials which have rel evance so far as resignation is
considered. It would be open to the Registrar to call for the
records and the docunents fromthe parties within a period of
6 nonths. There would be no allotnent to 13 persons who

rai sed objections until decision is taken by the Registrar

6. The appeal is disposed of accordingly. No costs.




