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ACT:

Constitution of India, 1950, Art. 136-Interference by
Supreme Court on the nerits in an appeal against an
i ndustrial award-Construction of the | anguage of a reference
Whet her the reference in the instant case, included the pro-
nouncemnent upon gratuity" to non-journalists by t he
Tri bunal

HEADNOTE

The Central Covernment nmade a reference to the Industria

Tribunal in the following terms :
"Whet her, the reconmendations of the Wge
Board for non-journalist enpl oyees as accepted
by Governnent by .its Resolution No. 'WB-17(7)
67. dated the 18th Novenber, 1967, are unfair
or unreasonable and if so, what nodifications
are required therein to ensure a fair and just
wage structure for the non-journalists, having
due regard to the paying capacity of the

respective newspaper est abl i shnent, t he
enpl oyer’s agreenent and the enolunents  of
enpl oyees engaged in conpar abl e

establishrments. "

The National Tribunal gave an award covering nany topics
including gratuity. Al the newspaper establishnments, but
one nanely, the appellant, had fallen in line and left ' the
award unchal | enged. The appel |l ant, however, challenged the
very jurisdiction of the Tribunal to pronounce upon
"gratuity", on the ground ’'that it falls outside the
reference itself.

Di sm ssing the appeal, the Court

HELD : 1. Industrial jurisprudence is not static, rigid or
textually cold, but dynanmic, burgeoning and warmwith |ife.
It answers in enphatic negative the biblical interrogation

"what nman is there of you, who if his son ask bread, wll
give hima stone?" The Industrial Tribunal of India in areas
unoccupi ed by precise black letter law, go by the
Constitutional nmandate of social justice in the clains of
the '"little people’ . [475 D F-]

2.1t is not as if the Suprene Court of India shall not go
back upon what was throughout understood by all before the
Tribunal. The jurisdictional justification must be found in
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the Reference itself, not in the br oodi ng, per haps
bl undering, consciousness of litigants, liberality, not,

pendantry, guiding the construction of the | anguage of the
references [476 B-C] .

Management of Express Newspapers Ltd. v. Workers and Staff
[1963] 3 SCR P. 540 @555 foll owed.

3. This Court |ends no countenance to subm ssion on the
nerits in the absence o flagrant violation of principles
gr oss travesty of justice and like extrene grounds,
especi ally when the appeal is against an Awmard by an | ndus-
trial Tribunal. [481 B-(

4. ’'@Gatuity’ and its_ quantum |ike other retirement
benefits, hasa bearing 'on the wage structure and vice
versa. It is true that the wage structure relates to the
emol uments during service, while gratuity is a termina
benefit or, rather, a retirenment benefit. Al t hough these
two fall into different conpartnments they are inter-
connected. A heavy wage scal e, may have sanme inpact on the
gratuity /rate and a |large provision for gratuity nay have
its retroactive effect wupon the wage structure. It is
conposite  equity wit on the economic life of the worker.
[477 GH 478 A

474

in the instant case:-

5. (a) It is proved beyond reasonabl e doubt that the parties
can both sides at the |evel of pleadings, at the stage of
argunents and in the rival process of contest, desiderated a
decision on a gratuity schene for non-journalists. Item 1
of the Schedul e of the Reference, the proceedi ngs before the
Tri bunal and the reasoning in the Award converge to the only
concl usi on reasonably avail able that the gratuity schene for
non-journal i st worknmen was covered by the reference. [478 H
480 E-F, 481 A

(b) The Tribunal was well wthin its jurisdiction in
deci di ng on "gratuity’. The Wage Board has made
recommendati ons on gratuity (paragraph 4.28). Indeed, item?2
of the reference to the Wage ‘Board which covers non-
journalist enployees involves gratuity. The managenent in
its witten statement before the Tribunal has contended that
there was no justification for the Wage Board to apply the
gratuity schenme as applicable to working journalists, to all
the non-journalist enployees. Al these lead to the only
conclusion that the schene of gratuity recommended by the
Wage Board was before the Tribunal for revision or
nodi fication. [478 B-C G

(d) The Tribunal’'s duty to decide a '"natte referred to it,
could not be repelled nerely because there was no separate
pl ea by one of the many worknen’s groups about gratuity; and
[478 G

(e) The recommendations made by the Wage Board and -accepted
by the Governnent admittedly include gratuity. The Tribuna
has, ex-necessitate, to decide whether this reconmendati onon
gratuity is unjust and unreasonable. This is what it has
done. Secondly,it has to exami ne what nodifications,if

any, are justly necessary therein,i.e., in the Wage Board
gratuity. This, again is what has been undertaken by
the Tribunal. [477 C E

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 530-32/71
(Appeals fromthe Award dt. the 15th of July, 1970 of the
Nati onal Tribunal Calcutta in References Nos. NI T-1 of
1968, N T-2 of 1968 and NIT-1 of 1969 published in the
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The Judgrment of the Court

KRISHNA |YER, J.-A free pass can sutmon by its flamng
vigor only if its journalistic and non-journalistic w ngs go
into full swing with courage and contentnment to make printed
end product that issues daily fromthe machine, so that the
office of education and information the Fourth Estate nust
perform does not suffer. The comunity itself has vita
concern in the working conditions of the dual human groups
whose invisible work is crystallised daily and noved into
mass circulation. In a denocracy,news nmedia and the nen
behi nd have a special value. Therefore, a few |egislative
and non-1egislative nmeasures have taken care of.the working
condi tions of the

475

journalists and the non-journalists. W are concerned here
with non’journalists and that portion of an award which has
conferred standardi sed gratuity benefit on them

The inportance of the enthusiasm integrity and thoroughness
of the silent arny, which speaks daily in every issue of a
newspaper, once underscored, the necessity for a square
econom ¢ deal to these hands argues itself. A Free Press
serves the nation successfully whenit serves its famly
fairly. Even an arnmy marches on its stomach. And
retirement benefits bear upon anxiety for the aging future
in this nortal world and inpact upon contentnent. in the
working life. Such is the |law of the tenses and the human
lot. Pressmen are no exception

This national concern quickened the Government to nake a
reference to the Industrial Tribunal of certain questions of
econom ¢ justice concerning non-journalist enployees. The
i ssues between | eading nenbers of the Press Proprietariat
and the non-journalist Proletariat were spelt out for
adjudication in a Reference and lack of «clarity in its
drafting has led to the bone of convention. inthis appeal
Perfunctory draftsmanship has a great potential for creating
di sputes even where there are none. This is Governnment’s

unwitting contribution to the present litigation: The
Nati onal Tribunal. assisted by considerabl e subnm ssions from
| earned’ counsel, produced a nmassive award covering nany
topics, including gratuity, and all but one establishnent

viz., the appellant, have fallen in line and left the award
unchal | enged. The broad approach of the Tribunal vis-a-vis

gratuity is <colored by social justice and inforned by
indicia gathered from this Court’s dicta. | ndustria
jurisprudence is not static, rigid or textually “cold but
dynam ¢, burgeoning- and warmwith life. It answers in
enphatic negative the biblical interrogation : "What man is

there of you who if his son ask bread, will give hima stone
?" The Industrial Tribunals of India, in areas unoccupi ed by
precise black letter law, go by the constitutional nandate
of social justice inthe clains of the ’'little people’
That touchstone led to the award which inter alia, granted
gratuity to non-journalists altho” the positive evidence was
little and the guidelines faint. The conpass of the acute
dispute in this appeal is the very jurisdiction of the
tribunal to pronoun upon 'gratuity’, the ground urged being
that it falls outside the reference itself.

W rmay now set out the relevant reference to the Nationa
Tri bunal
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"Whether the recomendation s of the Wge
Board for non-journalist enployees as accepted
by Governnent by its Resolution No. WB-
17(7)/ 67, dated the 18th Novenber, 1967, are
unfair or unreasonable and if so, what
nodi fications are required therein to ensure a
fair and just wage structure for the non-
journalists, having due regard to the paying

capacity of t he respective newspaper
establi shnents, the enployer’s agreenment and
t he emol uments of enpl oyees engaged in

conpar abl e _establi shnents.’

476

M. G B. Pai in his very persuasive and poi nted subnission
rightly ’'stressed that the Tribunal had only a Ilimted
jurisdiction, tranmeled by the terns of r ef erence- not
beyond, and in his viewthe question of gratuity was outside
the reference altogether. Wre it- so that part of the
award ‘was an exercise in gratuitous futility, being an
ultra-jurisdictional generosity. Notwithstanding Sri M K
Ramanmurthy’ s —assertion that this Court shall not go back

upon whit was throughout understood by all before the
Tribunal., we have to find jurisdictional justification in
the Reference itself, ~not in the br oodi ng, per haps

bl undering, consciousness of litigants. But we agree wth
Sri Ramanurthy that |iberality, not pedantry, nust guide the
construction of +the |Ianguage of the reference, (vide
Managenment of Express News Papers v. Wrkers & Staff (1)
Once the real controversy is clear, the verbal walls cannot
narrow the natural anbit of the subject-matter; especially
in an equitable jurisdiction unbound by processual - blinkers
and ni ceties of pleading.
Let us therefore face the only issue in the appeal -no;, other
argunent was urged-whether the reference enbraces gratuity
If it does not, no, nore argunents can salvage; If it does,
no nmore subm ssion can scuttle. Sothe forensic focus nust
turn on the first termof reference which, on a closer | ook
calls into three parts. This trichotony once grasped, the
riddle of the case stands resol ved.
The pre-anble to the reference sets the tone-and | ends the
key and so a rel evant excerpt may |l ead kindly |ight
"Whereas the Central Government is of the
opinion that an industrial dispute exi st
between the enployers and workmen in -the
newspapers establishnent nentioned in t he
Anexure, in respect of the inplementation of
the reconmendati ons of the Wage Board for non-
journalist enployees, as accepted by the
Central Governnent by the Resolution No./' WR-
17(7)/ 67, dated the 18th Novenmber, 1967, in
regard to the matter nentioned in t he
Schedul e. "
It is plain that the Central Government was anxious to . have
the industrial dispute between the enployers and non-
journalist enployees settled. Wat the industrial dispute
that existed and needed solution was, could be dimy
gathered from the 'Wereas’' clause extracted above. The
dispute was ’'in respect of the inplementation of the
recomendat i ons of the Wage Board for non-j our nal i st
enpl oyees’ as accepted by the Central Government by its
resolution of Novenber 18, 1967, in regard to mmtters
nentioned in the Schedule’. So, the area of the dispute is
prima facie, co-extensive with the reconmendations of the
Wage Board for non-journalist enployees and the topics
covered thereby, particularised in the Schedule to the
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Reference. It is comopn ground that the recommendati ons of
the "wage Board for non-journalist |ist enployees did cover
gratuity. O course, the 'Wereas clause is not conclusive
but suggestive. We have actually to go to the Schedule
whi ch speci ficates the actual dispute referred f or
adj udi cation. The

(1) [21963] 3 S.C. R 540 555.

477

anatony of item1 of the Schedule has nowto be X-rayed-.
We have earlier quoted it, and its triple conponents may

now be separated. The first and the second parts are
substantive and read thus :

(a) Wether the recommendati ons of the Wage Board for non-
journalist enployees as accepted by Governnent by its
Resolution.......... are unfair or unreasonable; and

(b) If so, what nodifications are required therein ?

The third part is-not a point for adjudication but a goal-
setter, a delineationof the overall objective or rather the
par armet er / which nmust be kept in view That is to say, the

Tri bunal must first adjudicate on the unfairness or
unr easonabl eness of the recomendations of the Wage Board,
as accepted by the Government. It nust further adjudicate

on what nodificationsare required in these reconmrendati ons,
if it holds themunfair or unreasonable. To sum up the
essentials of the first termof reference and its scope,’ we
think that the jurisdictional sweep of the Tribunal is
gover ned by the two parts we _have set out . The
recomendati ons made by the, Wage Board and accepted by the
CGovernment admittedly include gratuity. The Tribunal has,
ex necessitate, to decide whether this reconmendation on
gratuity is unjust or unreasonable. This is what it has

done. Secondly, it has to exam ne what nodifications, if
any, are justly necessary therein, i.e., in the Wage Board
gratuity. This, again, is what has been undertaken by the
Tribunal. In this view the next question is, what the pur-

pose of the third |inb of the reference can be. This is the
bone of contention, in one sense, 'between the two advocates.
Certainly, it is not otiose and has a role. |In our view, it
nerely supplies the social objective of the adjudication on
parts 1 & 2. It surely obligates the Tribunal, while
deciding points 1 & 2, to have a specific perspective. That
perspective is that the non-journalist: enmployees nust  be
ensured a fair and just wage structure, having due regard to
the paying capacity of the establishment, the enol unments  of
enpl oyees in conparable concerns etc. "A fair and just wage
structures is not what the Tribunal is asked to decide under
the first termof reference. Under this head it is «called

upon to deci de only two matters, nanel vy, the
fairness/reasonabl eness or otherwise of the Wage Board's
recommendations regarding gratuity and, in the event of
t hose recomendat i ons being found to be unfair or
unreasonable, to decide what nodifications are required
"therein' ? These nodifications are geared .to a certain
goal, are calculated to subserve certain purpose, are -in-
tended to be oriented on a certain wet ire ground norm
What is that goal, that objective, that perspective ? This
is 'supplied by the last part of reference No. 1. That is to
by, the Tribunal will adjudicate on the first two itens,
remenbering that the end is the securing of a fair and just

wage structure. I ndeed, gratuity and its quantum |ike
other retirement benefits. has a bearing on the wage
structure and vice versa. It is true that the wage

structure relates to the enolunments during service, while
gratuity is a terminal benefit or, rather, a retirenent
benefit. Al t hough t hese t wo fall into di fferent
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conpart nents,

478

they are inter-connected. A heavy wage scal e nay have sone
impact on the gratuity rate and a large provision for
gratuity may have its retroactive effect upon the wage
structure. It is conposite equity wit on the econonmic Ilife
of the worker. W have said enough to indicate that the
Tribunal was well within its jurisdiction in deciding on
"gratuity’, the function of the last linb, fair and just
wage structure’, being to shape the size, of the gratuity,
not to exclude gratuity from adjudication, to tailor it,
not to throwit out.

This construction receives considerable confirmtion from
certain other aspects of the case. For instance, the wage
Board has nmade recomendations on gratuity (paragraph 4.28).
Indeed, item 2 of the reference to the Wage Board which
covers non-journalist enpl oyees involves gratuity. The vita
docunents which'inpregnate the reference with content and
neaning are the reference to the Wwge Board and the
recomrendations that followed, and both of them deal wth
gratuity. We have nore internal evidence to substantiate the
soundness of our conclusion. The nmanagenent in its Witten
St atement before the Tribunal, has contended that "there was
no justification for the Wage Board to apply the gratuity
schene as applicable to working journalists, to all the *on-
journalist enployees. The special benefits conferred upon
the Wodrking Journalists under Act 45 of 1955 are highly
excessi ve and unreasonable and in fact, the Wrking
Journalists have been treated as a favored class. There is
no other class of enployees in the country for whomsuch a

| egi sl ation has been enacted. It shoul d have been left to
each newspaper establishnment to evolve its own Schene of
gratuity', if the circunstances so pernmt and in accordance

with its financial position and a scheme of gratuity
applicable to a particular highly paid class of enployees
shoul d not have been extended to all non-j our nal i st
enpl oyees.” Wiy did the nanagenent contend before the
Tribunal that the Wage Board recommendation of  gratuity
schene for non-journalist enployees was unjustified '? Wy
did they plead that those special benefits were excessive
and unreasonable ? Wiy should they have urged that it should
have been | eft to each newspaper establishnment to evolve its
own schene of gratuity and that such a scheme should not
have been extended to non-journalist enployees since they
were highly paid ? There is no explanation for this _stance
except that the rmanagenent was trying to convince the
Tri bunal that the Wage Board recomrendation of gratuity was
"unjust’ and ’'unreasonable, which means that! they  also
understood that the schene of gratuity recommended by the
Wage Board was before the Tribunal for revision or
nmodi fi cati on.

Shri G B. Pai urged that the worknen s statenent contained
no reference to gratuity. Mybe, they did not separately
set up such a plea because others of their ilk in other
newspaper establishnment had pleaded it. The Triunars duty
to decide a matter referred to it could not be repelled
nerely because here was no separate plea by one of the many
wor kimen"s groups about gratuity.

There is other telling testinmony that all the parties had
proceeded on the clear footing that gratuity was covered by
the terns of reference. Shri M K Ramamurthy took us
neti cul ously through the

479

bul ky awar d whi ch cover ed Si X | eadi ng Newspaper
est abl i shnent s of India and the worknen under them
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Paragraph 16, for exanple, while quoting the Wge Board
recomendat i ons, refers to gratuity to non-j ournal i st
enpl oyees. Simlarly we find in paragraph 95, a :specific
plea by the worknen, represented by The Hi ndustan Tines
Enpl oyees Union, having a bearing on the gratuity schene.
Agai n in paragraph 114 the Tribunal refers to the contention
of M. Sen, representing one of the newspaper establishment,
criticising the gratuity recommendati on of the Wage Board as
unfair and M. Ramanurthy’s contrary stand that the gratuity
schenme should apply to journalists and non-journalists

al i ke. Many ot her such references to argunents by counse
bef ore the Tribunal, wth pointed reference to the
application of gratuity schene to non-journalist enployees
were spotlighted. W may nmention a few illustratively.

Paragraph 121 refers to the Witten Statement of certain
newspaper establishment giving reasons why paynent of
gratuity should not be nade applicable to non-journalist

enpl oyees. Kindly | ook Iikew se at paragraph 140. It is
interesting that onbehalf of the workmen i.e., (Indian Ex-
press Enployees Union) : it is stated : "Mreover, no fringe
benefits —are —also available to the workmen of the |ndian
Express in Del hi. Even gratuity which has been wunani nously
recormendabl e by the Wage Board and was never a point of
dispute, is being denied to the workmen." The award in

par agraph 163 and i'n paragraph 170, proceeds on the footing

that the nanagenent’ also made common - cause against the

gratuity scheme for non-journalist enpl oyees.

Such doubts as nmay exist on this question are cleared by the

Tri bunal in paragraph 186, whichreads, thus
"Having thus cleared the grounds of the
prelimnary ,objections, |~ now proceed to
deliver ny award on nerits. |- first take up
for consideration the first itemof dispute in
the reference, dated Septenber 17, 1968, which
again is the first itemof dispute in the
schedul e of the Reference, dated OCctober 7,
1968, and also the first itemof dispute in
the schedule to the order of reference / dated
March 7, 1969. The following may be taken to
be the broad Ilines of criticism by the
managenment against the recomendations of
"Wage Board

()

(vii) Gatuity should not have been left to
the decision of the Supreme Court in the
pendi ng appeal regarding gratuity schene
applicable to Wrking Journalists

480
as per the provi si ons contained in
the Working Journalists (Condition of Service)
and M scel | aneous Provi si ons Act, 1955, because
in that appeal the present disputants are not
parties.

(Miii)........

(G

So no renobnstrance agai nst consideration of the issue of
gratuity as a jurisdictional issue is raised there.

Havi ng di scussed the arguments of counsel on both sides and
having dealt with various points of reference, the |earned
Presiding, Oficer went on to consider the schene of
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gratuity. O course, he nentioned the | ack of evidence, for
a precise judgrment and the absence of help fromeither side
to reach a reasoned concl usion
"My task is nade nore difficult because little
evidence was led as to what should be the
gratuity scheme for non-journalist workmen.
It was not to the interest of the managenent
to | ead evidence because they would like very
mich to await the final decision of the
Supreme Court on the point. The worknen had
no concrete suggestion to offer.- | have
therefore, to essay into unsurveyed expanse
with neither a conpass nor a guide Al that |
can do is to bear in mind the observations by
the Suprenme Court, on this topic. fromtine to
time made and to attenpt a gratuity schene
wi thin the framework of those observations.™
Naturally, and,” if we may say so rightly, the Tribuna
sought guidance fromthe principles laid down by this Court
on a blue-print for gratuity.
This |ongish discussion on gratuity *Ad, not have been a
fruitless excursion and proves beyond reasonabl e doubt that
the parties on both sides, at the |evel of pleadings, at the
stage of argument ‘and in the rival processes of contest,
desiderated a decision on a gratuity schenme for non-
journalists. Thi's bone of contention was included in the
terns of reference (item1l). The |ong submissions by many
counsel on behal f of the enployers an(. enpl oyees were not
idle debate. The plea for a full schenme of gratuity by the
advocate for the worknen under the various other . newspaper
est abl i shnents was not subm ssions in supererogation. There
is no hint in the Tribunal proceedings that a schene of
gratuity was outside the pale of the Tribunal. No such
objection was ever raised. I ndeed, ~a tired Tribunal
confronted by enornous evidence and marathon argunents,
woul d not have painstakingly siftedthe grounds, sorted the
evidence, cited the rulings and recorded the verdict s
wi t hout being sure that all parties concerned and he hinself
understood the reference to include the natters contested
before him discussed by himand decided in his award. The
gratuity schenme for non-journalist worknen was one such and
it is bafflenent to accept the subm ssion that the |earned
Tribunal, a retired judge of the H gh Court had ventured
into an irrelevant terrain.
481
Thus, our wunderstanding of item in the Schedule of
Ref erence, , Qur study of the proceedi ngs before the Tribuna
and the reasoning in the Award converge to the only
concl usi on reasonably avail able that the gratuity schene for

non-journalist worknmen was covered by the reference. No
other point on the nerits was argued although there was a
feeble suggestion that the Award was nore Iliberal than
should reasonably have been. |In fairness, we nmust 'state

that barring a passing reference to this aspect, no serious
contention was raised or, indeed, could be raised on the
nerits of the matter. This court lends no countenance to
submissions on the nerits in the absence of flagrant

violation of principles, gross travesty of justice and |ike
extreme grounds, especially when the appeal is against an
Award by an Industrial Tribunal. 1In short, Sri. GB. Pa
woul d not and could not canvass the finding. The appeal s

are disnmissed with costs of Respondent 1A - The order dated
30-3-1971 regardi ng paynent of interest will be made part of
this judgnent.

S R Appeal s di sni ssed.
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