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ACT:
Sal es Tax--Reassessnent--jurisdiction of ‘the Sales Tax
O ficer--Hi gh Court’s power in Ref erences- - Advi sory
jurisdiction--Period of Ilimtation for proceedings for

reassessnent - - Assam Sal es Tax Act, 1947 (Assam 17 of 1947),
SS. 2(12),16(2), 19, 19A, 32(8), 34.

HEADNOTE

The appellants who were dealers regi stered under the 'Assam
Sal es Tax Act, 1947, submitted a return of their turnover
for the account period April 1, 1948 to Septenber 30, 1948,
whi ch included sales in Assam of ‘all goods other than /jute.
The Superintendent of Taxes, however, sunmmarily assessed the
appel | ants under sub-s. 4 of S. 17 of the Act by order dated
Septenmber 30, 1950, to pay tax on sales of jute -despatched
by themto Calcutta during the account period.  The order of
assessment was confirned by the Conm ssioner of Taxes. On
an application by the appellants the Comn ssioner referred
certain questions of law arising out of the assessnent to
the H gh Court, which then gave its opinion that ~as the
consi gnnents in question were not sales within the nmeaning
of sub-s. 12 of s. 2 of the Act, they were not taxable, and
that as to whether the sales could thereafter be assessed if
they fell within the purview of the Explanation to sub-s. 12
of S. 2, it expressed no opinion. On receipt of the opinion
the Comm ssioner directed the Superintendent of Taxes to
di spose of the case in accordance with the judgnment of. the
Hi gh Court. The Superintendent of Taxes then set aside the
order of assessnent dated Septenber 30, 1950, and issued a
notice to the appellants on January 30, 1953, directing them
to produce the necessary evidence in order in t he case
came within the purview of the Explanation to sub-s.12 of S.
2 of the Act. The appellant clained that the Superintendent
had no jurisdiction to conmence any further proceeding for
assessment as the notice issued to him was beyond three
years fromthe end of the assessnent period as provided by
s. 19 of the Act.

Held, that the Hgh Court in answering the questions
referred to it was exercising an advisory jurisdiction and
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could not and did not give any direction to the sales tax
authorities to proceed to assess or not to assess the
appellants to sales tax ; it nerely gave its opinion that
the transactions were not sales within the nmeaning of S. 2,
sub-s. 12 of the Act and were accordi ngly not taxable.
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Held, further, that the Conm ssioner not having issued any
notice wunder s. 19A of the Act or exercised his revisiona
authority wunder s. 31, but having nerely directed the case
to be disposed of in accordance with the judgnment of the
H gh Court, the Superintendent of Taxes had no jurisdiction
to initiate fresh proceedings for reassessment under s. 19
after the expiry of three years fromthe assessnent peri od.
Conmi ssi oner of Inconme Tax, Bonbay Presidency and Aden and
others v. Bonbay Trust Corporation Ltd., (1936) L.R 63 1
A. 408, distinguished.

JUDGVENT:

ClVIL APPELLATE, JURI SDI CTION: Civil ~Appeal No. 196 of 1958.
Appeal by special leave fromthe judgnment and order dated
April 27, 1953, of the Assam H gh Court in Cvil Rule No. 66
of 1953.

Sukumar M tter and/ Sukumar Ghose, for the appel. |ant.

Veda Vyasa and Naunit Lal, for the respondents.

1960. Cctober 18. The Judgnent of the Court was delivered
by

SHAH J.-The appellants are dealers registered under the
Assam Sal es Tax Act XVII_ of 1947-hereinafter referred to as
the Act. For the account period April 1, 1948 to Septenber
30, 1948, the appellants submtted a return of their
turnover which included sales in Assam of -all goods. other
than jute. The Superintendent of Taxes, Dhubri, sunmarily
assessed the appellants under sub-s. 4 of s. 17 of the Act
to pay tax on sales of jute despatched by themto Calcutta
during the account period. Appeals against the order of
assessnent to the Assistant Conmissioner of Taxes and to the
Conmi ssi oner of Taxes, Assam proved unsuccessful. The
appel lants then applied to the Commi ssioner —of Taxes to
refer certain questions arising out of the assessnent to the
Hi gh Court in Assam under S. 34 of the Act. The
Conmi ssioner referred the foll owi ng questions and another to
the H gh Court of Judicature in Assam

(1) \Whether, in view of the aforesaid facts and
circunst ances the turnover from 20,515 naunds of 6
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jute mentioned under item (i) is taxable under the Act ?

(2) Wether, in view of the af oresai d facts and
circunstances the turnover from 5,500 naunds of jute
nmentioned under item (ii) is taxable under the Act ?

(3) VWhether, in view of the aforesaid facts and

ci rcunmstances, the turnover from 25,209 nmaunds of  jute
mentioned under item (iii) is taxable under the Act ?

In respect of each of the three questions 1 to 3, the High
Court recorded the foll owi ng answer:

S. Not being a sale within the neaning of subl2 of s. 2
of the Act, the consignnents are riot taxable "

The Hi gh Court, however observed:

" As to whether these consignnments can hereafter be assessed
if they fall within the purview of the Explanation to sub-s.
12 of s. 2, we express no opinion "

As required by s. 32(8) of the Act, the Conm ssioner of
Taxes by his order dated August 1, 1952, directed the
Superi nt endent of Taxes to dispose of the case in accordance
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with the judgnent of the Hi gh Court. The Superintendent of
Taxes thereafter issued on January 30, 1953, the follow ng
notice to the appellants:

“ In view of the Hon'ble High Court’s order in Sales-tax
Ref erence No. 3 of 1951, the assessment order dated 30th
Sept enmber, 1950, for the return period 30th Septenber, 1948,
has been set aside and you are directed to produce necessary
evi dence, con. tract papers, account books,
etc........ ... ... ... in order to see whether the contract
of sale involved in this case come within the purview of the
Expl anation to sub.s. 12 of s. 2 of the Act ".

By their letter dated March 23, 1953, the appellants called
upon t he Conmmi ssioner of Taxes to direct the Superintendent
of Taxes not to proceed with the notice. The Conm ssioner
havi ng failed to direct as requested, the appel | ant
petitioned the High Court in Assamunder Art. 226 of the
Constitution for a wit
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prohi biting the Superintendent of Taxes fromre-opening and
proceeding with the assessnent of the appellants under the
Assam Sal es Tax Act and for a wit quashing the order dated
August 1, 1952, passed by the Conmi ssioner. The Hi gh Court
summarily di smssed the petition. Against the order passed
by the High Court, this appeal is filed with special |eave
under Art. 136 of the Constitution.

The High Court, in answering the questions submtted to it,
was exercising an advisory jurisdiction and could not and
did not give any direction to the sales tax authorities to
proceed to assess or not to assess the appellants to sales
tax : it merely recorded its opinion that the transactions
referred to in the questions were not sales wthin the
neani ng of s. 2, sub-s. 12, of the Act and were accordingly
not taxable. Pursuant to the opinion of the H gh Court, the
Conmi ssi oner directed the Superintendent of Taxes to dispose
of the case " in accordance wi th" the judgnent of the Hi gh
Court; but the Superintendent of Taxes thought that he was
entitled to re-open the assessnent proceedi ngs and to assess
the appellants in the light of the Explanation to s. 2, sub-
s. 12. In so doing, the Superintendent of Taxes, in our
judgrment, acted without authority. The Superintendent had
made the assessnment, and that assessment was confirmed in

appeal by the Assistant Conm ssioner. Onthe questions
arising out of that assessnent, the Hi gh Court had opined
that the transacti ons sought to be assessed were not |iable

to tax. The Superintendent of Taxes, on this _opinion was
right in vacating the order of assessment. But any - further
proceeding for assessnent which he sought to comrence by
issuing a notice requiring the appellants™ (to produce
evi dence, contract papers, account books, etc. . so as to
enable him to deternmine whether the transactions were
taxabl e under the Explanation to sub-s. 12 of s. 2'had to be

support ed by some aut hority under t he Act . The
Superi nt endent of Taxes has not referred to the authority
in exercise of which he issued this notice. It is true that
tinder s. 19 of the Act, the " taxation Oficer " if
satisfied upon information conmng into his possession that
any
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deal er has been liable to pay tax under the Act in respect
of any period and has failed to apply for registration and
to nmmke the return required of him nay at any tine wthin
three years of the end of the aforesaid period serve on the
dealer a notice containing all or any of the requirenents
which rmay be included in a notice under sub-s. 2 of s. 16
and may proceed to assess the dealer in respect of such
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peri od. But admittedly, the appellants were registered as
dealers and had submitted their returns: the power to
reassess could not therefore be exercised by virtue of s. 19
of the Act. Under s. 19-A, the Conm ssioner has al so power,
if satisfied upon information comng into his possession,
that any turnover in respect of sales of any goods
chargeable to tax has escaped assessment during the return
period, to serve at any time within three years of the
aforesaid period, on the dealer liable to pay the tax in
respect of such turnover a notice containing all or any of
the requirements which may be included in a notice under
sub-s. 2 of s. 16 and nmay proceed to assess or reassess the
deal er in respect of such period. But the Commi ssioner bad
not issued any such notice under s. 19A Nor had the
Conmi ssioner in exercise of his revisional authority wunder
s. 31 of the Act set aside the original order of assessment.
The Conmi ssioner nerely directed under s. 32, sub-s. 8, that
the case be disposed of in accordance with the judgnment of
the Hi gh Court, and acting under that direction, the
Super i nt endent of Taxes had no power to reopen t he
assessment _and to call upon the —-appellants to produce
documentary evidence wth aviewto comence an enquiry
whether the sales involved in the case fell " wthin the
purview of the Explanationto s. 2 sub-s. 12 " In any
event, the account period as has already been observed was
April 1, 1948 to Septenmber 30, 1948, and three years from
the end of that period, expired before the date on which the
noti ce was issued. . Fresh proceedi ngs for reassessnment coul d
not be initiated by the Superintendent of Taxes under s. 19
after the expiry of three years fromthe assessnent period
assum ng that this could be regarded as a case of failure to
apply for
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regi stration and to make a return required of t he
appel | ant s.

In support of his contention that ~ the Superintendent of
Taxes had authority to proceed to reassess the appellants in
the 1light of the observations made in the judgnent of the
Hi gh Court, counsel for the appellants invited our attention
to the judgnent of the Privy Council —in Comm ssioner of
I ncome Tax, Bombay Presidency and Aden and ot hers v. Bonbay
Trust Corporation Ltd. (1). |In that case, a foreign conpany
was assessed by the Incone Tax authorities in the nane of a
resident conpany for profits and gains received by the
latter as its agent under ss. 42(1) and 43 of ~the _I'ndian

I ncome-tax Act, 1922. 1In a reference under s. 66 of the
I ncome-tax Act, the H gh Court at Bombay opined that the
assessment was illegal. The Conm ssioner of | Ilncone-tax,

thereafter sent back the case with a direction to set = aside
the assessnent and to make a fresh assessnent after” naking
such further enquiry as the Incone-tax O ficer mght think
fit. Acting upon that order, the Incone-tax Officer requir-

ed the resident conpany as agent of the foreign conpany to
produce or cause to be produced books of account for the
year of assessment and al so to produce such other evidence
on which it mght seek to rely in respect of its return, and
the resident conpany having failed to produce the books of
the foreign conpany, he proceeded to nake an assessnent
under s. 23(4) of the Incone-tax Act, 1922. By its petition
under s. 45 of the Specific Relief Act filed in the High
Court at Bonbay, the resident conpany prayed for an order
for refund of the taxes already Paid under the origina

assessnment, and for an order for disposal of certain
proceedings initiated by it before the Assistant Com
m ssioner and the Incone-tax Officer. The H gh Court made
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an order directing refund of tax paid, and further directing
cancel lation of assessnent. |In an appeal preferred by the
Comm ssioner of Incone-tax against the order of the High
Court, it was observed by the Privy Council that the
Conmi ssioner was not obliged to discontinue proceedings
agai nst the resident
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conpany as agent of the foreign conpany in respect of the
year of assessnent, and it was within the jurisdiction of
the Comm ssioner wunder s. 33(2) of the Incone-tax Act to
direct further enquiry if he thought such an enquiry to be
reasonabl e and to be profitable in the public interest.

The principle of this case has in our judgnment no
application to the present case. The H gh Court at Bonbay
in its advisory jurisdiction had declared the assessnent
already made to be illegal . But the Conm ssioner was under
S. 33 of the Indian Inconme-tax Act i nvest ed with
jurisdiction to direct further enquiry, and he purported to
exerci se that jurisdiction. The Privy Council rejected the

challenge to the exercise of that  jurisdiction. In the
pr esent case, no proceedi ngs were started by t he
Conmi ssi oner of Taxes in _-exercise of his revisi ona
aut hority. The Comm ssioner of Taxes had directed the

Superintendent of Taxes nmerely to dispose of the case
according to the/ judgnent of the H gh Court, and the

Superintendent had to carry out that order. If he was
conpetent-and on  that question, we express- no opinion-he
could, if the conditions precedent to the exercise of his

jurisdiction existed, proceed to reassess the  appellants.
But the proceedings for reassessnent were clearly barred
because the period prescribed for reassessnment had  expired.
The Superintendent therefore had no power to issue a notice
calling wupon the appellants to produce evidence to ' enable
him to start an enquiry which was barred by the expiry of
the period of limtation prescribed by the Act. In the
Bonbay Trust, Corporation case (supra), the Incone-tax
Oficer acted in pursuance of the direction S of the
Conmi ssioner lawfully given in exercise of revi siona
authority and reopened the assessnent. |In the present case,
no such direction has been given by an authority conpetent
in that behalf: and the Superintendent had no - power to
reassess the incone under s. 19 assum ng that the section
applied to a case where the assessee though registered had
failed to include his sales in a particular commodity inhis
turnover, because the period of limtation prescribed in
that behal f had expired
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The appeal nust therefore be allowed and the order passed by
the H gh Court set aside. 1In the circunstances of the case,
no wuseful purpose will be served’ by renmanding the case to

the Hi gh Court. W accordingly direct that a wit < quashing
the proceedi ngs conmenced by the Superintendent of | Taxes,
Dhubri, by his notice dated January 30, 1953, be issued.
The appellants wll be entitled to their costs of the
appeal

Appeal all owed.




