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ACT:

I ndustrial Dispute-Term nation of service of
enpl oyee in terns of cont er act - Dr oppi ng of

pr oposed depart ment al enpuiry-1f colour abl e
exercise of power-If can be questioned before
i ndustrial -tribunal - Prinaci pal e term nating
Covernment Service-|f applies to i ndustria
enpl oyees.

HEADNOTE

S, enployed by the appellant as a <cross
cutter in the saw m !l was asked to show cause why
his services should not be term nated on account
of grave indiscipline and m sconduct and he denied
the allegations of fact. He was thereafter
i nforned about a department enquiry to be " held
against him and was suspended pending enquiry.
Purporting to act under r. 18(a) of the Standing
Orders, the appellant term nated the services of
S, without holding any departnmental enquiry. The
industrial tribunal to which the dispute was
referred held, that action taken, after dropping
the proposed departnental proceedings was not
bonafi de and was a colourable exercise of the
powerconferred under r. 18(a) of the Standing
order and since no attenpt was nade before it to
defend such action by proving the al | eged
m sconduct, it passed an order for reinstatenent
of S The appel | ant contended that as the
termnation was strictly in accordance with the
terns of contract under r. 18(a) of the Standing
Orders, it was entitled to dispense
823
with the service of an enployee at any tine by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 6

first giving 14 days notice or, paying 12 days
wages.
N

Hel d, that the enployer’s deci si on to
di scharge the enployee wunder r. 18(a) of the
Standing Oders after dropping the enquiry
intended to be held for msconduct was clearly a
col ourabl e exercise of the power, and an enpl oyer
could not press his right purely on contract and
say that under the contract he has unfettered
right "to hire and fire" his enpl oyees, right was
subject to industrial adjudication and even a
power like that granted by r. 18(a) of the
Standing orders in this case was subject to the
scrutiny of industrial courts. Even in a case of
this kind the requirenment —of bona fides was
essential and if the term natioon of service was a
col ourabl e exercise of power, 'or was a result of
victimsation or unfair |abour. practice, the
tribunal ‘had jurisdiction to intervene and set
asi de such termnation.

Bucki ngham and Carnatic Co. Ltd. v. Wrkers
of the Conpany, [1952] L. A'C. 490, referred to.

The Chartered Bank Bonbay v. The " Chartered
Bank Enpl oyees Union. [1960] 3 S.C R & 441 and
Assam G| Conpany v. Its Wrknmen, [1960] 3 S.C. R
457, fol | owned.

Hel d, further, that the principle relating to
term nation of Government service stands on an
entirely different footing as conpar ed to
i ndustrial enployees and the same principle could
not be applied to industrial adjudication

Parshotaa Lal Dhingra v. Union of India,
[1958] S.C. R 828, distinguished.

JUDGVENT:

CIVIL APPELLATE JURISDICTION: - Civil Appea
No. 50 of 1961.

Appeal by special |eave fromthe Award dated
March 10, 1959, of the Industrial Tribunal
Kozhi kode, in |.D. No. 89 of 1958.

A V. Vi swanat ha Sastri and T. V. R
Tatachari, for the appellant,

Janardan Sharnma, for the resondents.

1962. January 29. The Judgnent of the Court
was delivered by

WANCHQOQO. J. - This is an appeal by special |eave
in an industrial matter. The brief facts necessary
for present purposes are these. The appellant in a
sawni |l carrying on business in Kozi hkode in
824
the State of Kerala. One Sankaran was in the
enpl oy of the appellant as a crosscutter. It is
said that on June 21, 1958, Sankaran came drunk to
they mill and abused the Engi neer, the Secretary
and others and threatened them wth physica
vi ol ence. He was caught hold of by other worknen
and taken outside. It is said that he cane again a
short time later at 4-30 p.m and abused the sane
persons agai n. Thereupon the appellant served a
charge-sheet on Sankaran on June 24, 1958 acting
out the above facts and asked himto show cause
why his services should not be termnated on
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account of his grave indiscipline and m sconduct.
Sankaran gave an expl anation the sane day denying
the allegations of fact made against him though
he adnmitted that he had cone to the mill at the
relevant time for taking his wages for that week.
On June 25, 1958 Sankaran was inforned that in
view of his denial, a departnental inquiry would
be held and he was also placed under suspension
pending inquiry. The same day Sankaran protested
agai nst his suspension and requested that in any
case the departnental inquiry should be expedited.
As no inquiry was held till July 2, 1958, Sankaran
again wote to the appellant to hold the inquiry
as early as possible. On July 8, 1958, the
appellant terminated the services of Sankaran
under r. 18 (a) of the Standing Orders without
hol di ng any departnental inquiry and the order was

conmunicated to ~Sankaran the sane day. In that
order the appellant informed Sankaran that the
proposed inquiry,” if conducted, would lead to

further friction and deterioration in the rank and
file of the enmployees in general and also that
mai nt enance of discipline in the undertaki ng woul d
be prejudiced if he was retained in the service of
the appellant, and 'therefore it considered that no
inquiry should be held. A dispute was then raised
by the wunion which was referred to the industria

tribunal for adjudication by the Governnent . of
Kerala in Cctober 1958. The tribunal held that

825

sonet hing seenmed to have happened on the afternoon
of June 21, 1958 but there was no evidence to
prove what had actually happened. It further held
that the appel | ant had intended to take
di sciplinary action agai nst-__the wor kman  but
subsequent |y departnental proceedi ngs were dropped
and action was taken wunder r. 18(a) of the
Standi ng orders. The tribunal was of the view that
this was a col ourabl e exercise of the power given
under r. 18(a) to the appellant and therefore’its
action could not be upheld as a bona fide exercise
of the power conferred. The tribunal al so pointed
out that no attenpt was nmade before it to defend
the action taken under r. 18 (a) by proving the
al  eged mi sconduct. Two witnesses were produced
before the tribunal in connection with the alleged
m sconduct, but the tribunal did not rely on them
on the ground that the inportant w tnesses,

nanely, the Engineer, the Secretary and other
menbers of the staff whose evidence would have
been of nore value had not been produced and no
expl anati on had been given why they were not
produced. The tribunal therefore held that on the
facts it could not conme to the conclusion that
Sankaran had come drunk to the m |l and abused or
attenpted to assault either the Engineer or the
Secretary or other officers. In the result the
order of discharge was set aside and Sankaran was
ordered to be reinstated. The appel |l ant thereupon
applied for special |eave which was granted; and
that is how the natter has cone up before us.

The main contention of the appellant is that
it is entitled under r. 18 (a) of the Standing
Oders to di spense with the service of any
enpl oyee after complying with its terms. Rule 18
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(a) is in these terms: -

"When t he managenent desires to
determine the services of any pernmanent
wor kimen

826
receiving 12 as. or nore as daily wages,
ot herwi se than wunder rule 21, he shall be
given 14 days notice or be paid 12 days
wages. "

It may be nmentioned that r. 21 deals with case of

m sconduct and provi des f or di sm ssal or

suspensi on for msconduct and in such a case the
wor kman so suspended is not entitled to any wages
during the period of suspension. The claimthus
put forward on behalf of the appellant is that it
is entitled wunder r. 18(a) of the Standing orders
which is a termof contract between the appellant
and its  enpl oyees to dispense with the service of
any enployee at any tinme by just giving 14 days
notice or paying 12 days wages.

We are of opinion that this <claim of the
appel  ant cannot be accepted, and it is too late
in the day for an enployer to raise such a claim
for it amunts to a claim "to hire and fire" an
enpl oyee as the/ enpl oyer pl eases and t hus
conpl etely negatives security of service which has
been secured to industrial enployees through
i ndustrial adjudication for over a long period of
time now As far 'back as 1952, the Labour
Appel l ate Tribunal had occasion to consider this
matter relating to discharge by notice or in lieu
thereof by payment of wages for a certain period
wi t hout assigning any reason: (see Bucki ngham and
Carnatic Co. Ltd. Etg. v. Wirkers of the Conpany.
etc.) (1). It was of opinion that even in a case
of this kind the requirement of bona fides is
essential and if the term nataton of service is a
col our abl e exerci se of the power or as a result of
victimsation or unfair | abour praction the
i ndustrial tribunal would have the jurisdiction to
i ntervene and set aside such term nation. Further
it held that where the term nation of service is
capricious, arbitrary or unnecessarily harsh on
the part of the enpl oyer judged by nornal
standards of a reasonable man that may be cogent

evi dence of victimsation or unfair | abour
practice. These observations
827

of the Labour Appellate Tribunal were approved by
this Court in The Chartered Bank, Bonbay v. The
Chartered Bank Enpl oyees’ Union (1). and Assam G |
Conpany v. Its Workmen (2). Therefore if as in
this case the enployer wanted to take action for
m sconduct and t hen suddenly dr opped the
departnmental proceedi ngs which were intended to be
hel d and decided to discharge the enpl oyee under
r. 18 (a) of the Standing orders, it was clearly a
col ourabl e exercise of the power under that rule
in as nmuch as that rule was used to get rid of an
enpl oyee instead of following the course of
holding an inquiry for msconduct, notice for
whi ch had been given to the enpl oyee and for which
a departnmental inquiry was intended to be held.
The reason given by the appellant in the order
term nating the services of Sankaran of July 8,
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1958, nanely, that the proposed inquiry, if
conducted, would lead to further friction and
deterioration in the rank and file of the
enpl oyees in general and al so that naintenance of
di scipline in the undertaki ng woul d be prejudiced
if Sankaran were retained in service, cannot be
accepted at its face value; so that the necessity
for an inquiry intended to be held for m sconduct
actually charged mght be done away with. In any
case even if the inquiry was not held by the
appel l ant and action was taken under r. 18 (a) it
is now well-settled, in_ view of the decisions
cited above, that the enployer could defend the
action under r. 18(a) by leading evidence before
the tribunal to show that there was in fact
m sconduct and therefore the action taken under r
18(a) was bona fide “and was not colourable
exerci se of the power wunder that rule. But the
tribunal has pointed out that the enployer did not
attenpt to do so before it. It satisfied itself by
produci ng- two Wi t nesses but wi thhol ding the
i mportant witnesses on this question. In the
circunmstances, if the tribunal did not accept the
evi dence of the two w tnesses

828

who were produced it’ cannot be said to have gone
wWr ong.

Learned counsel \ for the appellant however
urges that the enployer was enpowered to take
action under r. 18 (a) of the Standing orders and
havi ng taken action under that rule, there was
nothing for it to justify before the tribunal. W
have already said that this position cannot be
accepted in industrial adjudication relating to
term nation of service of an enployee and has not
been accepted by industrial tribunals over a |ong
course of years now and the( view taken by
i ndustrial tribunals has been upheld by this Court
in the tw cases referred to above. Learned
counsel for the appellant, however, relies onthe
decision of this Court in Parshotam Lal Dhingra v.
Union of India. (1) That was however a case of a
public servant and the considerations that apply
to such a case are in our opinion entirely
different. Stress was laid by the | earned counse
on the observations at p. 862 where it was
observed as foll ows: -

"It is true that the m sconduct ,

negl i gence i nefficiency or ot her
di squalification may be the notive or
i nducing factor whi ch i nfluences t he

Governnent to take action under the termns of
the contract of enployment or the specific
service rule, nevertheless, if a right exists
under the <contract or the rule, to termnate
the service, the notive operating on the mnd
of the Governnent is, as Chagla C J. has
said in Srinivas Ganesh v. Union of India (2)
(supra), wholly irrel evant.
It is wurged that the same principle should be
applied to industrial adjudication. It is enough
to say that the position of governnent servants
stands on an entirely different footing as
conpared to industrial enployees. Articles 310 and
311 of the Constitution apply to governnent
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servants and it is in the

829

l'ight of those Articles read with the Rules franed
under Art. 309 that guestions relating to
term nation of service of government servants have
to be consi der ed. No such constitutiona
provisions have to be considered when one is
dealing with industrial enployees. Further an
enpl oyer cannot now press his right purely on
contract and say that under the contract he has
unfettered right "to hire and fire" his enpl oyees.
That right i s now subj ect to i ndustria
adj udi cation and even a power |ike that granted by
r. 18 (a) of the Standing orders in this case, is
subject to the scrutiny of \industrial courts in
the manner i ndi cated above. The appel | ant
therefore cannot rest its case nerely on r. 18 (a)
and say that having acted under that rule there is
nothing nore to be said and that the industria
court cannot inquire into the causes that led to
the termnation of service wunder r. 18 (a). The
i ndustrial court in our  opinion has the right to
inquire into the causes that mght have led to
term nation of service even under a rule |like
18(a) and if it is/satisfied that the action taken
under such a rule was a colourable exercise of
power and was not. bona fide or was a result of
victimsation or unfair |labour practice it would
have jurisdiction to.intervene and set aside such
termnation. In this case the tribunal held that
the exercise of power was colourable and it cannot
be said that viewis incorrect. The  appell ant
failed to satisfy the tribunal when the matter
cane before it for adjudication that the exercise
of the power in this case was bona fide and was
not colourable. It could have easily done so by
produci ng satisfactory evidence; ‘but it seens to
have rested upon its right  that no such
justification was required and therefore having
failed to justify its action nmust suffer the
consequences.

Learned counsel for the appellant also drew
our attention to another decision of this Court in
830
The Patna Electric Supply Co. Ltd. Patna v. Bal
Rai (1). That case in our opinion has no
application to the facts of this case because that
case dealt wth an application under s. 33 of the
I ndustrial Disputes Act whi | e the pr esent
proceedings are under s. 10 of the Act and the
consi derations which apply under s. 33 are
different in many respects fromthose which apply
to an adjudication under s. 10.

The appeal therefore fails and is hereby
di sm ssed with costs.

Appeal dism ssed




