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These two appeals, one by the ~state of Rajasthan and
the other by the concerned employee arise out of the sane
judgrment and as such . are being  disposed of by this comon
judgrment. The respondent Shri. MC. Saxena in Cvil Appea
No 2536 of 1993 is an engi neer who joined the service of the
Raj ast han Governnent in the year 1957 as Assi stant Enhgi neer
Wil e he was continuing as Executive Engineer at Bharat pur
certain conplaints were received by the Anti Corruption
Department to the effect that the material wused by the
Engineer as Seola and Baretha' Bandhs are sub-standard
materials. On the basis of the said conplaint certain
prelimnary enquiry was held and then the State Governnent
issued a set of charges against the respondent and four
other officials in June 1979. On receipt of the explanation
fromthe respondent an enquiry officer was appointed to
enquire into the charges against the respondent by order of
the State governnment dated 21st January, 1980. The enquiry
officer ultimately submtted a report on ~24th July 1984
i ndicating therein that the sanpl es which have been taken by
the concerned officer and were sent to the FSL-was not in
accordance with the prescribed procedure and therefore the
report of the FSL cannot be relied upon. Accordingly the
Enquiry O ficer exonerated the respondent. During the
pendency of the aforesaid departnental proceedings the
respondent was promoted to the post of Superintending
Engi neer on provisional basis by order dated 24th Novenber,
1984. The State Governnment who is the disciplinary Authority
of the respondent considered the report of the Enquiry
Oficer and disagreed with the finding of the said enquiry
officer. The State Governnment canme to the conclusion that
the charges agai nst the respondent have been dul y
establ i shed and accordingly awarded the punishnent of
wi t hhol ding of two increments w thout cunul ative effect by
order dated 8th October, 1995. On a Review Petition being
filed by the respondent under Rule 33 of the Rajasthan G vi
Services (CCA) Rules, 1958, the Governnent allowed the sane
partly by order dated 17th Decenber 1986 and reduced the
puni shment i nposed to wthhold one increnent wthout
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cunul ative effect. The respondent then filed a second Revi ew
Petition which however was dismissed by order dated 20th
June 1988. In the year 1989 the Departnental Pronotion
conmittee considered the cases of promption in respect of
vacancies in the post of Superintendi ng Engi neer for 81-82
and 82-83 but did not find the respondent fit for pronotion
for the year 81-82. The said DPC however, found the
respondent suitable for pronotion in respect of the
vacancies in the year 82-83. In accordance with the said
decision the State Governnent finally passed the order on
27t h Decenber 1989 granting retrospective pronotion to the
respondent to the post of superintending Engineer. The
respondent then filed awit petition in the Rajasthan High
Court challenging the validity of certain provisions of
Classification, Control~ and Appeal Rules as well as the
recomendati ons of the Departmental Pronotion conmittee for
sel ection on pronotion against the vacancies of 81-82 and
82-83 for the post -of Superintending Engineer and the
consequenti al order of the State Governnent dated 27th
Decenmber '1989. The said wit petition was registered as
Cvil Wit Petition No 3323 for 1993, which is being
i mpugned by the State of Rajasthan in civil Appeal 2536 of
1993. the enployee Shri M C. Saxena al so has come up in the
ot her appeal challenging the order of punishnent inflicted
upon him by the State of Rajasthan, in. withholding one
i ncrenent without cunulative effect. It nay be stated that
during the pendency of the wit petition before the Hi gh
Court the respondent was pronoted to the post of Additiona
Chi ef Engi neer against the vacancy of 1992-93. The High
Court by the inpugned order came to the _conclusion that
since the delinquency in_ respect of which respondent stood
charged in the Departnental proceeding was of the year 1973,
the puni shmrent awarded would |apse after ~expire of  seven
years from the date on which the alleged delinquency was
commtted and therefore non consideration of the respondent
for pronmotion in the vyear 1980 is vitiated. The H gh Court
further directed to hold the Departnental Pronoti on
Conmittee to consider the case of the respondent for
pronmotion to the post of Superintendi ng Engi neer w.e.f 1980
and on such consideration if he is found suitable to grant
himretrospective pronotion and should be considered also
for pronotion to the higher |evel.

M. Gupta appearing for the State in CGvil Appeal No:
2536 of 1993 contends that in view of the Departnenta
proceeding initiated against the respondent and ultimtely
order of punishment inflicted upon by the disciplinary
authority w thhol di ng one increnment wthout ~cumulative
effect, the conclusion of the H gh Court that the respondent
was entitled to be considered for pronotion we.f 1980 is
whol Iy unsustainable in law. He further contended that in
view of the relevant circular of the CGovernment, the period
of seven years can only be counted from the date of the
order of punishment and the date of delinquency is wholly
imuaterial, and the High Court commtted error in holding
that the period of seven years could be counted fromthe
date of delinquency. M. CQupta further subnmitted that the
respondent having been duly considered in the year 1989 but
havi ng been found unsuitable for pronmotion to the post of
Superi ntendi ng Engi neer in respect of vacancy occurring in
81-82, there has been no infringement of Article 16 of the
Constitution and consequently the inpugned direction of the
H gh Court cannot be sust ai ned.

M. Surya Kant, the |earned counsel appearing for the
enpl oyee who is the Appellant in civil Appeal No 2564 of
1993 though fairly stated that the period of seven years has
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to be counted from the date of the award of punishnment and
not from the date of delinquency but contended that the
enquiry officer having exonerated the delinquent of the
charges levelled against him the disciplinary authority
could not have inflicted punishnent wthout giving an
opportunity of hearing to the delinquent and as such the
i mpugned order of punishment is liable to be set aside,
being in violation of principle of natural justice. the
| earned counsel accordingly urged that the H gh court
conmitted gross error in not setting aside the order of
puni shrrent i mposed upon the delinquent government servant.

Havi ng heard the |earned counsel for the parties and
havi ng given our anxious  consideration to the subm ssions
nmade and on going through the inpugned judgnent of the High
Court, we are of the considered opinion that the Hi gh Court
commtted gross error in issuing the inpugned directions. A
departmental proceedi ng was admttedly initiated against the
respondent. by serving upon hima set of charges on 1st June,
1979. that departnental proceeding culmnated in the order
of punishment inposed by the State Governnent on 8th
Cct ober, 1975. Wien a departnental proceeding is already
pendi ng but no punishnment has been inflicted upon and the
guestion of pronotion of the delinquent governnent servant
arises then the Departnental Pronotion conmittee can adopt a
seal ed cover procedure which is well Kknown in the service
jurisprudence. But if the departnental proceedi ng cul m nates
in imposition of a punishment on~ the delinquent, the
guestion of reconsideration of the delinquent’s case for
pronoti on woul d not ‘arise at that stage. In the case in hand
since the disciplinary authority disagreeing w th the report
of the enquiring officer held the respondent guilty and
i nposed t he puni shnent of stoppage of two increnents w thout
cumul ative effect which was |ater on revi ewed and puni shment
of stoppage of one increment w thout cunul ative effect was
finally inmposed, the H gh Court could not have directed the
State Governnent to reconsider the case of promotion of the
respondent to the post of Superintendi ng Engi neer w.e.f 1980
onwards. The said direction is wholly unsustainable and is
accordingly set aside. The High Court also commtted serious
error in holding that in terns of the relevant circular, the
seven year period could count fromthe date of delinquency
and woul d lapse in the year 1980, —even though the
departnental proceeding was conti nued and ul timately
cul mnated by inposing an order of punishnent in'the year
1985. In fact M. Surya Kant appearing for the delinquent
coul d not support the aforesaid reasoning of the H gh Court.
In this view of the matter, we have no hesitationto cone to
the conclusion that the H gh Court conmmtted serious error
by requiring that the case of the delinquent . governnent
servant should be considered for prompotion to the post of
Supdt. Engineer retrospectively we.f 1980 onwards. W
accordi ngly quash the said direction of the H gh Court.

The grievance of the delinquent governnent servant is
based upon a through m sconception about the rights of the
government servant concerned. It is undisputed that the
enquiring officer did not rely upon the FSL report on the
ground that the procedure prescribed for taking sanple have
not been followed and therefore exonerated the delinquent
government servant. But the disciplinary authority recorded
reasons for disagreeing with the findings of the enquiring
of ficer and held that the charges agai nst the respondent has
been established. It is well settled that the disciplinary
authority can disagree with the findings arrived at by the
enquiring officer and act upon his own conclusion, but the
only requirenent is that the said disciplinary authority
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nmust record reasons for his disagreement with the findings
of the enquiry officer. If the disciplinary authority gives
reasons for disagreeing with the findings of enquiring
officer then the Court cannot interfere with those findings
unless it comes to the conclusion that no reasonabl e man can
cone to the said finding. In this view of the matter, the
di sciplinary authority was well wthin his powers to award
puni shnment on the findings arrived at by him W do not find
any force in the subm ssion of the | earned counsel appearing
for the delinquent governnment servant that before the
di sciplinary authority proceeds to award punishment, the
del i nquent governnent servant should have been afforded a
further opportunity of " heari ng. As it appears, the
puni shnment of stopping two. increnments w thout cunulative
effect is a minor punishment under CCA Rules. Then again the
del i nquent governnent~ servant. filed review petition and
State CGovernment allowed the review petition and reduced the
puni shment, to stoppage of one increment wthout cunulative
effect. In such circunstances the argument that there has
been a gross violation of principle of natural justice is
devoid of force. A set of charges having been franed and the
del i nquent governnent servant having filed his show cause to
the set of charges, the regular enquiry having been held and
the enquiring officer having recorded  his findings and
thereafter the disciplinary authority having di sagreed wth
the findings by recording the reasons therefor and
ultimately awardi ng mnor punishnent of stoppage of one
i ncrenent without ‘cunulative effect, there is no procedura
irregularity therein nor can it be said that there has been
any violation of principle of natural justice.  Thus the
puni shnent i nmposed upon by the authority has rightly not
been interfered with by the H gh Court.

In the aforesaid prem ses the inpugned judgrment of the
High Court is set aside. Cvil Appeal No 2536 of 1993 is
allowed. Gvil Appeal No 2564 of 1993 filed by shri MC
Saxena stands dismssed and Wit Petition filed by himis
di sm ssed. No order as to costs.




