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Arbitration Act, 1940 (10 of 1940)- Repudi ati on of contract-
If arbitration clause perishes with repudi ation

HEADNOTE:

On the respondents failureto fulfil the terns of the
contract, the appellant repudiated it and imnmposed certain
penalties in accordance with the terns of the contract. The
appel l ant later waived the penalties and paid certain sunB
due to the respondent. The appellant clained that these
payments, including the return of the deposit nmoney finally
settled the clainms of the respondent. The respondent on the
ot her land.clained fromthe appellant certain suns including
damages for 'repudiation of the contract. The appell ant not
havi ng agreed the respondent appoi nted an arbitrator whom he
later named as the sole arbitrator. The validity of the
appoi ntnent of the sole arbitrator was challenged by the
appel l ant under ss. 9(b) and 33 of the Indian Arbitration
Act, 1940. The arbitration clause in the contract” was to
the effect that in Cass of in dispute ~"upon" or "in
relation to’ or "in connection with" the contract the matter
shalt be referred to arbitration. The Subordinate Judge
permtted the appellant to adduce evidence to establish
whet her the contract was put an end to by final paynent’ and
whether the arbitration clause contained in tin contract
perished with it. The H gh Court in revision set aside the
order of the Subordinate Judge and di smi ssed the application
of the appellant In toto.

It was contended that since there had been a full and fina
settlenent wunder the contract, the rights and obligations
under the contract did not subsist and consequently the
arbitration clause also perished along with the settl enent
HELD : (i) Were in a contract there is an arbitration
cl ause, notw thstanding the Plea that there was a full and
final settlenent between the parties, that dispute can be
referred to the arbitration’s. The H gh Court was in error
in directing the disnmssal of the appellant’s petition in
toto. The question whether there has been a full and fina
settlenent of a claimunder the contract Is itself a dispute
arising ’'upon’ or 'in relation to or 'in connection wth’
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the contract. These words are wi de enough to cover the
di spute sought to be referred. On the facts of this case
when the appellant refused to accept the goods, t he

respondent coul d cl ai m damages for breach of contract. Such
a claimfor damagesis a dispute or difference which arises

bet ween t he respondent and appellantand is, upon” or "in

rel ation to" or "in connection with"the contract.
[ 248C. 243C- D

A contract is the creature of an agreenent between the
parties and where the parties under the terns of the
contract agree to incorporate an arbitration clause that
cl ause stands apart fromthe rights and obligations under
that contract, as it has been incorporated with the object
of providing a nmachinery for the settlenent of disputes
arising inrelation to or in connection with that contract.
The questions of unilateral repudiation of the rights and
obligations wunder  the contract or of a full and fina

settlenent of the contract relate to the performance or
di scharge of the contract. Far fromputting an end to the

arbitrati'on clause, they fall within the purview of it. A
repudiation by one party alone does not termnate the
contract. It takes two to end it and hence it follows that

as the contract subsists for the determ nation of the rights
and obligations of the parties. the arbitration clause also
survives. [243F-QG

(ii)In cases where the dispute between the parties is that
the contract itself did not subsist either as a result of
its being substituted by a new contract or by rescission or
alteration. that dispute could not be referred to the
arbitration as the arbitration clause itself would perish if
the avernent was found to be valid. As the very
Jurisdiction of the arbitrator is dependent upon t he
exi stence of the arbitration clause wunder which he is
appointed, the parties have no right to invoke a «clause
whi ch perishes with the contract. [244B-(C

241

(iii) The contract being concensual, the question whether
the arbitration clause survives or perishes would depend
upon the nature of the controversy: and if* effect upon the
exi stence or survival of the contract itself: Wiere the
bi nding nature of the contract is not disputed, but “a
difference has arisen between the parties thereto as to
whet her there has been a breach by one side or the other or
whet her one or both the parties have been discharged from
further performance such differences are. "upon" or "in
relation to" or "in connection with the contract. That a
contract has conme to an end by frustration does not put an
end to the contract for all purposes because there may be
rights and obligations which had arisen earlier when it’' had
not cone to an end, as it is only the future Performance of
the contract that has cone to an end. A dispute as to the
bi nding nature of the contract cannot be determined by
resort to arbitration clause because the arbitration ' clause
itself stands or falls according to the determ nati on of the
qguestion in dispute. [244D F]

The question whether the termination was valid or not and
whet her damages were recoverable for such  wrongful
termination did not affect the arbitration clause or the
right of the respondent to invoke it for appointnent of an
arbitrator.

Union of India v. Kishorilal Gupta & Brothers,, [1960] 1
S.C.R 493 relied.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 851 of 1972.
Appeal fromthe Judgnent and Order dated the 25th January,
1971 of the Calcutta High Court in Gvil Rule No. 1683 of
1970.

B. Sen and D. N. Mikherjee, for the appellant.

V. S. Desai and M M Kshatriya, for the respondent.

The Judgrment of the Court was delivered by

JAGANMOHAN REDDY, J.-on an application under SS. 9(b) and 33
of the Arbitration Act 10 of 1940-hereinafter called ’'the
Act challenging the propriety of a reference to t he
arbitration of the sole arbitrator, the Subordinate Judge
Alipore permtted the ‘appellant to adduce evidence to
establish whether the contract was put an end to by fina
paynment, and if it was whether the arbitration clause con-
tained in the contract will perish with it. Against this
order the respondent filed a revision in the H gh Court of
Calcutta which “while setting, aside the order of the
Subordi nate Judge disnissed the application filed by the
appel | ant'. This  appeal is by certificate against that
deci si on.

In order to appreciate the significance of the question
which has, to be deternmined, a fewrelevant facts may be
st at ed. The respondent entered into a contract wth the
appel lant to supply certain quantities of coal at certain
price but as he failed to do so in accordance with the terns
of the contract, the appellant repudiated the contract,
i mposed certain penalties in accordance with the terns of
the contract which he later waived and ultimately paid
certain suns to the respondent which were due to himfor the

supply of coal. It is the case of the appellant that these
paynments including the return of the deposit amunt finally
settled the claims of the respondent. No doubt t he
respondent was asked to submit his bill along with a receipt
stating that he, received the payment in full and fina
settlenent of all paynent and that there was. no other
claim But the respondent while

242

submitting his bill did not give the receipt as desired.
The ampunt of the bill was, however, paid, after receipt of
whi ch tile respondent claimed further sums from the
appel | ant i ncluding, damages for repudiation of the

contract. \Wen the, appellant did-not agree to conmply with
the demands the respondent served a notice of his intention
to refer the matter to the arbitrati on under the-arbitration
clause contained in the contract. By ‘that notice he
intimated the appellant that he has appointed J. 'N. Milick
as his arbitrator and requested the appellant to appoint its
own arbitrator. The appellant did not agree to it,
whereupon the respondent by a further notice intinated the
appel l ant that the arbitrator nomi nated by hi mwould be the
sole arbitrator for a vindicating the dispute between the
parties. Soon thereafter the sole arbitrator J. N. Millick
issued a notice to the appellant and consequently the
appellant had to file an application under ss. 9(b) and 33
of the Act challenging the validity of the appointnment of

the sole arbitrator. |In paragraph-16 of- the petition the
appel I ant stated
.5

........ all clainms and denands as between the petitioner
and the contractor standing fully paid and adjusted there
was no dispute in the absence whereof the entire proceedings
in the above case do not lie and the instant case is not
mai nt ai nabl e under the Arbitration Act being outside its
fold."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

As stated earlier, the Subordinate Judge held that the,
appel l ant coul d adduce evi dence that the contract had cone
to an end in order to deternine that the arbitration clause
peri shed with the contract.
On the pleas raised before the Subordinate Judge, the
foll owi ng questions were consi dered
(1) Has the Court jurisdiction to decide the
poi nts rai sed in par agr aph- 16 of t he
appel l ant’ s petition?
(2) Whether the arbitration clause between
the parties would cease to exist wth the
term nation of the agreenent; and
(3) Wet her oral evidence touching the
dispute in respect of the alleged fina
settl enent of the claimwould be adm ssible in
t he proceedi ngs.
The Subordinate Judge answered these questions in the
affirmative and held that the appellant could adduce
evidence /'to establish that the contract had cone to an end
and that as a consequence the arbitration clause perished
with it.
On these facts the short question for determination is
where one of the parties refers a dispute or disputes to
arbitration and the other party takes a plea that there was
a final settlement of all clainms, is the Court, on an
application wunder ss. 9(b) and 33 of the, Act, entitled to
enquire into the truth and validity of the averment as to
whether there was '‘or was not a final settlement on the
ground that if that was proved, it would bar a reference to
the arbitration inasnmuch as thearbitration  clause itself
woul d peri sh.
The respondent purported to refer the disputeto arbitration
under the followi ng clause of the agreenent
243
........ if at ‘anytime any question, dispute
or difference whatsoever shall arise  between
the Corporation and the successful /tenderer
upon or in relation to, or in connection wth
the contract, either party may forthwith give
to the other, notice in witing of t he
exi stence of such question, di-spute or
di fference, and the sanme, shall be referred to
the adjudication of two arbitrators, one to be
nom nated by the Corporation and the other to
be nomi nated by the successful tenderer and
the award of the arbitrators shall be fina
and binding on the parties and the provisions.
of Indian Arbitration Act, 1940, and of. the
Rul es t her eunder and any statutory
nodi fication thereof shall be deened to /'apply
to and be incorporated in this contract
It appears to us that the question whether there has been a
full and &A settlenment of a claimunder the contract is
itself a dispute arising 'upon’ or ’'in relation to or 'in
connection with' the contract. These words are wi de enough
to cover the dispute sought to be referred. The
respondent’s contention is that the contract has been
repudiated by the appellant unilaterally as a result of
which he had no option but to accept that repudiation
because if the appellant was not ready to receive the goods
he could not supply themto himor force him to receive
them In t he ci rcunst ances, whil e accepting t he
repudi ati on, w thout conceding that the appellant had a
right to repudiate the contract, he could clai mdamages for
breach of contract. Such a claimfor damages is a dispute
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or difference which arises between hinself and the appel | ant
and is 'upon’ or 'inrelation to’ or.’in connection wth’
the contract.

The contention that has been canvassed before us is that as
there has been a full and final settlenment under the
contract, the rights and obligations under the contract do
not subsist and consequently the arbitration clause also
perishes along wth the settlenent. If so, the dispute
whet her there has or has not been a settlenment cannot be
the subject of an arbitration. There is, in our view, a
basi c fallacy underlying this subm ssion. A contract is the
creature of an agreement between the parties and where the
parties under the terns 'of the contract agree to
i ncorporate an arbitration cl ause, t hat cl ause
stands’ --apart fromthe rights and obligations wunder that
contract, as it has been-incorporated with the object of
providing a nmachinery for the settlenent of disputes arising

in relation to or in connection with that contract. The
guestions  of ~wunilateral repudiation of the rights and
obligations under the contract or of a full and fina

settlenent of  the contract relate to the perfornmance or
di scharge of the contract. Far fromputting an end to the

arbitration clause, they fall within the purview of it. A
repudiation by one party alone does not termnate the
contract. It takes two to end it, and hence ’'it follows

that as the contract’ subsists for the determnation of the
rights and obligations of the parties, the arbitration
clause al so survives. This is not a case where the plea is
that the contract is wvoid, illegal or fraudulent etc., in
which case, the entire contract along with the arbitration
clause is non est, or voidable. As the contract is an
out come of the agre&nent between the parties it is equally
244

upon to the parties thereto to agree, tobring: it to an end
or to treat it as if it never existed.” It nay al so be open
to the parties to termnate the  previous contract and
substitute in its place a new contract or alter the origina
contract in such a way that it cannot subsist. In all these
cases, since the entire contract is put an end to, the
arbitration clause, which is a part of it, —also perishes
along with it. Section 62 of the Contract Act incorporates
this principle when it provides that if the parties to a
contract agree to substitute a new contract or to rescind or
alter it, the original contract need not be perforned.
Were, therefore, the dispute between the parties is  that
the contract itself does not subsist either as a result of
it’'s being substituted by a now contract or by rescission or
alteration t hat di spute cannot be referred to the
arbitration as the arbitration ,clause itself would perish
if the avernent is found to be valid. As the wvery
jurisdiction of the arbitrator is dependent upon t he
exi stence of the arbitration clause wunder which he is
appointed, the parties have no right to invoke a ' clause
whi ch perishes with the contract.

In certain circunstances, it may be that there has been a
terminal tion of the contract wunilaterally and as a
consequence the parties nay agree to rescind the contract.
In such a situation the rescission would put an end to the
performance of the contract in futuro, but it nmay remain
alive for claimng damages either for previous breaches or
for the breach which constituted the termnation

W have adverted to these several aspects nerely to show
that ,contracts being consensual, the question whether the
arbitration clause survives or perishes would depend upon
the nature of the controversy and its effect wupon the
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exi stence or survival of the contract itself. Wiere the
binding nature of the contract is not disputed, but a
difference has arisen between the parties thereto as to
whet her there has been ;a breach by one side or the other or
whet her one or both the parties have been discharged from
further performance such differences are "upon" or "in
relation to or "in connection with" the contract. That a
contract has cone to an end by frustration does not put an
end to the contract for all purposes, because there may be
ri ghts and obligations which had arisen earlier when it had
not come to an end, as it is only the future performance of
the contract that has cone to an end. It is, therefore,
clear that a dispute as to the binding nature of the
contract cannot be determined by resort to arbitration

because as we have stated earlier, the arbitration clause
itself stands or falls according to the determination of the

guestion in dispute. It may be stated that the Privy.
Counci | had in Hrji Milji wv. Cheong yue St ewnshi p
Conpany(1) held that as the authority of a person claimng
arbitral ' jurisdiction depends on the existence of sone
submi ssion_ to himby the parties of the subject-matter of
the conplaint, "a contract that has determined is in the

same position as onethat has never been concluded at all
The observations of Lord Summer in that case as to the
effect of frustration of the contract before its performance
on the arbitration clause inasmuch as frustrati on operates
automatically and the contract
(1) [1926] A.C 407.
2 45
to exist for all purposes save for the ~enforcenent of
claims vested before that date of which there  were none,
were dissented from in Heyman and -another v. - Darw ns
Ltd. (1), though Lord Macnmillan did not want to express any
opinion on this question. Be that it~ may, in Heynman's
case(3) Lord Macmillan pointed out at pp. 370-371
"I'f it appears that the dispute is  whether
there has ever been’a binding contract between
the parties, such a dispute, cannot be covered
by an arbitration clause in the  chall enged

contract. |If there has never been a contract
at all, there has never been as part of it _an
agreement to, arbitrate. The greater includes
the Iess. Further, a claimto set aside a

contract on such grounds as fraud, duress  or
essential error cannot be the subject-matter
of a reference under an arbitration clause in
the contract sought to be set aside. Agai n,
an admittedly binding contract containing a
general arbitration clause may stipul ate /that
in certain events the contract shall cone to
an end. |f a question arises whether -the con-
tract has for any such reason cone to an end

can see no reason why the arbitrator ' should

not decide that question. It is clear, too,
that the parties to a contract nmay agree to
bring it to an end to all intents and purposes

and to treat it as if it had never existed.
In such a case, if there be an arbitration
clause in the contract, it perishes with the
contract. If the parties substitute a new
contract for the contract which they have
abr ogat ed the arbitration clause in t he
abrogated contract cannot be invoked for the
determ nation of questions wunder the new
agr eement . All this is nore or | ess
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el enentary."”
The above observations of Lord Macnillan as well as the
observations of other Law Lords in Heynmans case(l) were
considered by this Court in The Union of India v. Kishorila
Gupta and Bros.(3) where the respondents bad entered into
three contracts with the appell ant each of which- contained
an arbitration clause. Before the contracts had been fully
executed, disputes arose between the parties, one alleging
that the other was conmmitting a breach of the contract. The
parties then entered into three fresh contracts on
successive dates purporting to settle these disputes on the
terns therein contained. By the first two of t hese
settlenent contracts the respondents agreed to pay to the
appel l ant certain noneys in settlenment respectively of the
di sputes relating to the first two original contracts. By
the last of these settlenent contracts the respondents
agreed to pay tothe appellant in specified installnents
certai n moneys in settlenment of the disputes relating to the
third original contract as al so the nbneys which had then
becone due on the first two settlenment contracts and had not
been paid. This settlement further undertook to hypothetic

certain properties to secure the due repaynment of these noneys.

In the end it provided as foll ows:

(1) [1942] A.C 356. (2) [1942]
A. C. 356.
(3) [1960] 1 S.C.R /493.
246
"The  contracts stand finally concluded in
terns of the settlenent and no party will have

any further or other claimagainst the other.

Oh a question whether the arbitration clauses in the
original contracts had ceased to have any effect ‘and the
contracts stood finally deter mned as a result ' of the
settlenent contracts, the Calcutta B Court held that the
first contract had not been abrog by the settlenment in
respect of it, but the third original contract the
arbitration clause contained in it had ceased to exist as a
result of the last settlement, as such the arbitrator had no
jurisdiction to arbitrate under that —arbitration clause

| ram and Subba Rao, JJ., (Sarkar, J., dissenting) confirmed
the High Court’s decision, They held that the three,
contracts were settled and the third settlenent contract was
in substitution of the three contracts; and, after “its
execution, all the earlier contracts were extinguished and
the arbitration clause contai ned therein al so perished al ong
with them They further held that the new contract was not
a conditional one and after its execution the parties should
work out their rights only under its terns. Sar kar, / J.,
however, held that the award was valid and coul d not be set
aside as the third settlenent neither expressly put an end
to the arbitration clause. nor, considered as an accord and
satisfaction, did it have that effect. He observed that an
arbitration clause stands apart from the rest of the
contract in which it is contained. it does not inmpose on-the
one party an obligation in favour of the other; it only
enbodi es an agreenent that if any dispute arises with regard
to any obligation which one party has undertaken to the
other, such dispute shall be settled by arbitration. An
accord and satisfaction which is concerned wth the
obligations araising fromthe contract, does not affect an
arbitration clause containaed init. It will be observed
that while the decision rested on the interpretation of the
settlenent clause as to whether the original contracts were
put an end to and in their place, new contracts were
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substituted with the result that the arbitration clause did
not survive, the principle of law that where the parties put
an end to the contract as if it had never existed and
substitute it with a new contract governing the rights and
obligations of the parties thereunder, the arbitration
cl ause al so perishes along with it, was accepted as correct
by all the, |earned Judges.

After a review of the relevant case | aw, Subba Rao, J., as
he then was, speaking for the nmjority enunciated the
following principles : "(1) An arbitration clause is a

collateral term of a contract 'as distinguished from its
substantive terms; but none the less it is an integral part
of it; (2) however conprehensive the terns of ,in
arbitration clause may be, the existence of the contract is
a necessary condition for its operation; it perishes wth
the contract; (3) the contract nmay be non est in the sense
that it never canme legally into existence or it was void
abinitio; (4) though the contract was validly executed, the
parties may put an end to it as if it had never existed and
substitute “a new contract for it solely governing their
rights and liabilities thereunder; (5) in the former case,
if the original contract has no |legal existence, the
arbitration clause al so
247

cannot operate, for along with the original contract, it 1is
also void; inthe latter case, as the original contract is
extingui shed by- 'the, substituted “one, the arbitration
clause of the original contract perishes with.it; and (6)
between the two falls nmany categories of disputes in
connection with a contract,  such as the question of

repudi ation, frustration, breach etc. In those cases it is
the performance of the contract that has come'to an end, but
the contract is still in existence for certain purposes in
respect of disputes arising under it or inconnection wth
it. As the contract subsists for certain purposes, the
arbitration clause operates in respect of these purposes.”
In those cases, as we have stated earlier, it/ is the
performance of the con-, tract that has conme to an end but
the contract is still in existence for certain purposes in

respect of disputes arising under it or in, connection wth
it. We think as the contract subsists for certain purposes,
the arbitration clause operates in respect of those
pur poses.

Sarkar, J., did not dissent fromthe propositions enunciated
by Subba Rao, J., but only disagreed with the najority’ on
the effect of the settlenent on the arbitration clause. He
also referred to the observations of Lord Mcmillan in
Hayman' s case(1) and observed at P. 519 : "An arbitration

agreenment, of course, is the creature of an agreenent’ and
what is created by agreenent nay be destroyed by agreenent."
Again at p. 521 he- said : "It is well settled that such a
clause (arbitration clause) in a contract stands apart. from
the rest of the contract.” It was, however, pointed out by
hi mthat an accord and satisfaction which secures a release
from an obligation arising under a contract, is really,
based on the existence of the contract instead of treating
it as non-existent. The contract is not annihilated but the
obligations under it cease to be enforceable. Therefore it
is that when an action is brought for the appropriate

renmedy for non-performance of these obligations that an
accord and satisfaction furnishes a good defence. The
defence is not that the contract has cone to an end but that
its breach has been satisfied by accord and satisfaction
and, therefore, the plaintiff in the action is not entitled
to the usual renedy for the breach. |In the circunstances;
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he thought that the arbitration clause did survive to settle
the dispute as to whether there was or was not an accord and
sati sfaction.

In this case, we are not troubled with the question whether
there has been notation, rescission or substitution of the
contract, nor have the parties in their pleadings ever
contended that the contract is non est as it has been
substituted by a new contract. Were, however, as in this
case, there was a termnation of the contract due to non-
performance, the exi stence of the contract has been assuned

for the purposes of such termnation. Simlarly t he
guestion whether there has been a settlement of all the
cl ai ns arising in connection with the contract al so
postul ates the existence of the contract. The principle

| aid down by Sarkar, J., in Kishorilal Gupta Bros's case(2)
that accord and satisfaction does not put an end to the
arbitration clause was not dissented to by the mgjority. On
the ot her hand

1. [1942]. A C 356. (2)

[1960] 1 'S.C R 493.

4-522SCl 74

248

proposition (6) seems-to |l end weight to the views of Sarkar
J In these circunstances, the question whet her the

termination was valid or not and whether danages are
recoverable for such wongful terni nation does not affect
the arbitration clause, or the right of the  respondent to
invoke it for appointment of an arbitrator.

VWi le so, we think the High Court was in error in directing
the dism ssal of the appellants petition intoto. In that
petition several other contentions were urged one of which
was that the appointment of J. NN Millick as ‘the sole
arbitrator should be set aside for nonconformity wth the
provisions of S. 9(b) of the Act. It nay also be observed
that wunder the proviso to that section the Court is
enpowered to set aside any appointnent as a sole arbitrator
made under cause (b) and either on sufficient cause being
shown allow further tine to the defaulting party to appoint
an arbitrator or pass such other order as it thinks fit.
The Subordi nate Judge did not decide any of the aforesaid
matters, which he should have, been allowed to do. The
| earned Advocate for the respondent also frankly conceded
that the Hi gh Court was not justified in dismssing the

petition altogether. |In the circunstances, as we have held
that where in a contract there is an arbitration clause
notwi thstanding the plea that there was a full and fina

settl enent between the parties, that dispute can be referred
to the arbitration, the Subordinate Judge. is directed to
di spose. of the petition of the appellant according to | aw
After this judgment was prepared the respondent filed /G vi
M scel | aneous Petition No. 9566-of 1973 seeking directions
on the ground that the | earned counsel who represented him
during the hearing nade the above concession that the  Hi gh
Court was not justified in dismssing the petition
altogether, on a msapprehension of the real facts. The
reasons for further consideration on this aspect were fully
set out in the petition which was placed before us on
Novermber 6, 1973. After hearing the | earned counsel for the
r espondent we found no justification for giving any
directions or for changing our viewthat the Hi gh Court was
in error in dismssing the petition under s. 9(b) read wth
s. 33 of the Act. W accordingly dismssed the Gvi
Mscel | aneous Petition

In the result the appeal is partly allowed, but in. the
ci rcumst ances without costs.
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P.B.R Appeal
partly all owed.
249




