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Challenge in this appeal is to the judgnment rendered by a
Di vi sion Bench of the Andhra Pradesh Hi gh Court uphol di ng
the conviction of the four appellants under Section 302 of the
I ndi an Penal Code, /1860 (in short the "IPC) and sentence of
i mprisonnent for life as awarded by | earned Principal Sessions
Judge, Kurnool

Accusations which led to trial of the appellants was that

on 27.4.1999 at about 8.30 p.m they caused hom cidal death

of one Khaja Saheb (hereinafter referred to as the ' Deceased’)
by hacki ng and stabbing with sickles and knives.

Prosecution version in a nutshell is as follows:

On 27.4.1999, sonetine prior to the occurrence, Khaja

Saheb (the deceased) S. Venkateswara Reddy, G Thirunal esh
Gowd and T. Sreenivaslu (PW. 1, 2.and 3) were at a pl ace
cal l ed "Ranesh Hotel" near the Silver Jubil ee College of
Kurnool Town. Thereafter they started on 2 two wheelers i.e.
the deceased and PW on the first vehicle, followed by PW. 2
and 3 on another vehicle. The deceased was driving the first
of the above nentioned two wheelers. PW. was the pillion
rider. Wen the deceased and PWL reached near the rail way
gate | ocated on their way, an auto-rickshaw overtook them In
that process, the deceased | ost the control of the vehicle and
they fell down. According to Ex.Pl1 conplaint,; |odged by PW
whi ch was received by Sub-inspector (PW8) at about 10.30 AM
on the very sane night, all the four appellants herein got down
fromthe above nmentioned auto rickshaw, attacked the

deceased. As a result of the said attack, the deceased
breathed his last on the spot. 1In fact, fromthe evidence of Dr.
MS. R K Prasad, the doctor (PWO0) who conducted the post-
nortem over the dead body of the deceased, there were

nunber of cut and stab injuries on the body classified under
ten heads. |Inmrediately, after the incident, PWM went to the
resi dence of the deceased, inforned the kith and kin of the
deceased around 8.45 P.M Afterwards, PW went to the

police station and | odged Ex.P1 conpl aint.

PW8 t he Sub-Inspector of Police who received Ex. Pl at
about 10.30 P.M, registered Crinme No. 113 of 1999 under
Section 302 IPC. He also inforned the Inspector of Police,
(PW9) Kurnool Town at that relevant point of tinme. On receipt
of the information, PW went to the scene of offence, posted
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guard at the scene of offence and on the next norning i.e.
28.4.1999, PVW secured the presence of witnesses PW.1, 2
Sayed Bade Bi (PWh) and B. Hussai nappa (PWs) commenced

the inquest around 7.30 A M He seized M3s. 1 to 3 \026 the
apparel s of the deceased and after conclusion of the inquest,
the dead body of the deceased was sent for postnortem

exam nation. On 8.5.1999 he arrested all the appellants at a
pl ace call ed "Papaji Dabha". During the course of interrogation
the accused are said to have nade a confessional statement,
which led to the recovery of MGs. 7 to 10 under the cover of
Ex. P. 14 Mahazir. The charge sheet was filed by the successor
in the office of PW9.

In order to establish the guilt of the appellants, the
prosecuti on exam ned 10w t nesses, proved 15 docunents and
exhibited 10 MGCs. O the 10 witnesses exam ned, PW.1, 2, 3
and 4 were cited as eye witnesses. PW did not support the
prosecution casein full. Therefore, the prosecution cross-
exam ned him_ ~ PW2 did not support the prosecution case at
all. Ml a Venkat eswarulu the (PW) \026 auto rickshaw driver \026
though initially supported the prosecution case in full, made a
volte-face and totally resiled fromhis earlier version when he
was recalled for further cross-exam nation by the defence a
month after his initial examnation. He was at that stage
cross-exam ned by the prosecution

Simlarly, T. Krishna (PW) who was the panch witness
for Ex.P 13 i.e., arrest Mahazir of the appel llant \026 accused, did
not support the prosecution case. The | earned Sessions Judge
on el aborate consi deration of the evidence brought on record,
cane to the conclusion that the appellants\026accused were
guilty for the offence with which they stood charged and
convi cted and sentenced each to suffer life inprisonment.

Questioni ng correctness of the decision rendered by the
trial court, an appeal was preferred before the Andhra Pradesh
Hi gh Court by the accused persons. Primary stand of 't he
appel | ants before the High Court was that PW. 1, 2, 4 & 7 did
not support the prosecution version and departed from'the
statenment purportedly given during investigation; and that
only on the basis of the evidence of PW3, the conviction
shoul d not have been recorded. Though PW3 clained to be
an eye witness to the occurrence, his conduct was very
abnormal and unusual as he did not informthe police and
did not also tell about the incident to any other person.
Though he clained to be present at the time of inquest, his
statement was not even recorded at the time of inquest.
Furthernore, being closely related to the deceased his
evi dence shoul d not have been acted upon without
corroboration.

On the contrary, stand of the State was that in the Ex.

P1, conpl aint which was | odged i mediately after the
occurrence, name of PWB as an eye w tness was nentioned.
Though PWs 1, 2 and 4 did not support the prosecution
version, on a close reading of their evidence it is clear that the
version of PW3 is established. Further PW who was

exam ned on 1.11.2001 fully supported the prosecution
version. He was cross-exam ned by the defence. Strangely
after about the nonth of the said cross exam nation, an
application was filed without indicating any reason to recal
himfor further cross exam nation. The trial court w thout
assigning any reason permtted further cross exam nation in
whi ch he substantially departed fromwhat he had stated
earlier.
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The High Court after anal yzing the evidence in detai
concurred with the findings of the trial court and upheld with
the conviction and sentence.

In support of the appeal |earned counsel for the
appel l ants submitted that as the so called eye w tnesses PW.
1,2 and 4 did not support the prosecution version, the tria
court and the Hi gh Court should have held that it would be
extremely hazardous to rely on the uncorroborated testinony
of PW3 who was closely related to the deceased. The source
of light for identification of the accused, was not indicated in
the FIR For the first time the witness PWB indicated the
source of light for identification. Therefore, the trial court and
the Hi gh Court should not have held the appellants guilty.

In response, | earned counsel for the respondent-State
submitted that the trial court and the H gh Court have
anal ysed the evidence in great detail and al so considering the
contention of the accused persons that PW3 was related to
the deceased, nmade an el aborate analysis of the evidence and
found PWB-to be a truthful wtness. ~Therefore, the conviction
cannot be faulted. Additionally, the plea relating to absence of
the source of light in the FIR was not pl eaded before the
Courts below. 1In any event FIR was not required to indicate
the m nutest details. Therefore, it was submtted the appea
deserves to be di sm ssed.

We shall first deal with the contention regarding

i nterestedness of the w tnesses for furthering prosecution
version. Relationship.is not a factor to affect credibility of a
witness. It is nore often than not that a rel ation would not
conceal actual culprit and nmake al |l egations agai nst an

i nnocent person. Foundation has to be laid if plea of false
inmplication is made. |In such cases, the court has to adopt a
careful approach and anal yse evidence to find out whether it

is cogent and credible.

In Dalip Singh and Os. wv. The State of Punjab (AR
1953 SC 364) it has been laid down as under: -

"Awitness is nornmally to be considered

i ndependent unl ess he or she springs from
sources which are likely to be tainted and that
usual | y neans unl ess the witness has cause,
such as enmity against the accused, to wish.to
inmplicate himfalsely. Odinarily a close

rel ation would be the last to screen the rea
culprit and falsely inplicate an innocent
person. It is true, when feelings run high and
there is personal cause for ennmity, that there
is a tendency to drag in an i nnocent person
agai nst whom a wi tness has a grudge al ong

with the guilty, but foundation nust be laid
for such a criticismand the nere fact of
relationship far frombeing a foundation is
often a sure guarantee of truth. However, we
are not attenpting any sweeping
generalization. Each case rmust be judged on
its own facts. Qur observations are only made
to conbat what is so often put forward in
cases before us as a general rule of prudence.
There is no such general rule. Each case nust
be limted to and be governed by its own
facts. "
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The above deci sion has since been followed in Gl
Chand and Ors. v. State of Rajasthan (1974 (3) SCC 698) in
whi ch Vadi vel u Thevar v. State of Madras (AR 1957 SC 614)
was al so relied upon.

We nmay al so observe that the ground that the witness
being a close relative and consequently being a partisan
wi t ness, should not be relied upon, has no substance. This
theory was repelled by this Court as early as in Dalip Singh's
case (supra) in which surprise was expressed over the
i mpressi on which prevailed in the m nds of the Menbers of
the Bar that relatives were not independent witnesses.
Speaki ng through Vivian Bose, J. it was observed:

"W are unable to agree wi th the |earned
Judges of the H gh Court that the testinony of
the two eyew tnesses requires corroboration
If the foundation for such an observation is
based on the fact that the witnesses are
wonen and-that the fate of ‘seven nen hangs

on their testinmony, we know of no such rule.
If it is grounded on the reason that they are
closely related to the deceased we are unable
to concur. This is a fallacy common to many
crimnal cases and one whi ch anot her Bench

of this Court endeavoured to dispel .in\026
" Rameshwar v. State of Rajasthan’ (AR 1952
SC 54 at p.59). We find, however, that it
unfortunately still persists, if not in the
judgrments of the Courts, at any rate in the
argunents of counsel."

Again in Masalti and Ors: v.. State of U P, (AIR 1965
SC 202) this Court observed: (p. 209-210 para 14):

"But it would, we think, be unreasonable to
contend that evidence given by w tnesses
shoul d be discarded only on the ground that it
i s evidence of partisan or interested

Wi tnesses....... The nechani cal rejection of
such evidence on the sole ground that it is
partisan would invariably lead to failure of
justice. No hard and fast rule can be laid
down as to how nuch evi dence shoul d be

appreci ated. Judicial approach has to be
cautious in dealing with such evidence; but
the plea that such evidence should be rejected
because it is partisan cannot be accepted as
correct."”

To the sane effect is the decision in State of Punjab v.
Jagir Singh (AIR 1973 SC 2407) and Lehna v. State of Haryana
(2002 (3) SCC 76). Stress was |laid by the accused-appellants
on the non-acceptance of evidence tendered by PVWB to
contend about desirability to throw out entire prosecution
case. In essence prayer is to apply the principle of "falsus in
uno fal sus in omibus" (false in one thing, false in everything).
This plea is clearly untenable. Even if nmjor portion of
evidence is found to be deficient, in case residue is sufficient
to prove guilt of an accused, conviction can be maintained. It
is the duty of Court to separate grain fromchaff. Were chaff
can be separated fromgrain, it would be open to the Court to
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convict an accused notwi thstanding the fact that evidence of
sone of the witnesses has been found to be deficient. Falsity
of particular material witness or material particular woul d not
ruin it fromthe beginning to end. The maxim "fal sus in uno

fal sus in ommibus" has no application in India and the

Wi t nesses cannot be branded as liar. The maxim"fal sus in uno
fal sus in omibus" has not received general acceptance nor

has this maxi m come to occupy the status of rule of law It is
nerely a rule of caution. Al that it anpbunts to, is that in such
cases testinony may be di sregarded, and not that it nust be

di sregarded. The doctrine merely involves the question of

wei ght of evidence which a Court may apply in a given set of
circunstances, but it is not what may be called 'a nandatory
rule of evidence'. (See Nisar Ali v. The State of Uttar Pradesh
(AIR 1957 SC 366). (Al so-see: Sucha Singh and Anr. v. State of
Punj ab (2003 (6) JT SC 348).

Learned counsel for the appellants submitted that the
non- menti on about the source of light inthe FIRis clearly
fatal to the prosecution case. Strong reliance is placed on the
deci si ons-in Bol | auaram Pedda Narsi Reddy and Ors. v. State
of Andhra Pradesh (1991(3) SCC 434). As has rightly pointed
out by the |l earned counsel for the Respondent \026State such a
pl ea was not taken before either the trial court or the High
Court. It is interesting that in the cross exam nation of the
wi t nesses, the defence has suggested that the Iight was dim
because the scooter had practically stopped noving and there
was only idling of the engine. PW?2' s evidence is categorica
that he saw the attack in the |ight of the scooter head |ight.
This was stated in the cross exam nation by the accused
persons. Simlarly PW3 was asked as to whether he could tel
the nunber of blows each accused gave. He answered in the
affirmative. Indirect suggestion therefore was that though the
bl ows were there, he could not tell the nunmber. To say the
| east this is irresponsible cross exam nation. Though for that
al one the prosecution case does not get strengthened yet this
is a factor which can be taken note of. Non mention in the FIR
about the source of light is really non consequential. It is well
settled that FIR is not an encycl opaedia of the facts concerning
the crime nmerely because of mnutest details of occurrence
were not mentioned in the FIR the same cannot make the
prosecution case doubtful. It is not necessary that m nutest
details should be stated in the FIR It is sufficient if a broad
picture is presented and the FIR contains the broad features.

For lodging FIR, in a crimnal case and nore particularly in a
mur der case, the stress nust be on pronpt |odging of the FIR
Theref ore mere absence of indication about the source of |ight
does not in any way affect the prosecution version.
Additionally the decision in Bollanaranm s case (supra) is really
of no assistance to the appellant. It is apparent that the
observation regardi ng the non-nenti on about the source of

light in that case was by way of description of the factua
scenario. It was noted by the court that victins were strangers
to the accused. In that background the source of |ight was
found to be of sone inportance.

I n Nat huni Yadav and Gthers v. State of Bihar and
Anot her. (1998(9) SCC 238) this Court observed that under
what circumstances the lack of nmoon light or artificial Iight
does not per se preclude identification of the assailants. It
was noted as follows :-

"Even assuning that there was no noonli ght
then, we have to gauge the situation carefully.
The proximty at which the assailants woul d have
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confronted with the injured, the possibility of
sone light reaching there fromthe gl ow of stars,
and the fact that the nmurder was conmitted on a
roofl ess terrace are germane factors to be borne
in mnd while judging whether the victins coul d
have had enough visibility to correctly identify
the assailants. Over and above those factors, we
must bear in mnd the further fact that the
assailants were no strangers to the inmates of the
tragedy- bound house, the eyew tnesses being well
acquainted w th the physiognony of each one of
the killers. W are, therefore, not persuaded to
assune that it would not have been possible for
the victins to see the assailants or that there was
possibility for making a wong identification of
them W are keeping in mnd the fact that even
the assail ants had enough light-to identify the
victi ms - whom they targeted w thout any m stake
from anong those who were sl eeping on the

terrace. " If the light then avail able, though
neager, was enough for the assailants why

shoul d we think that the sane1ight was not

enough for the assail ants why shoul d we think

that the same |ight was not enough for the

assail ants why should we think that the sane

i ght was not enough for the injured who woul d
certainly have pointedly focused their eyes on the
faces of the intruders standing in front of them
VWhat is sauce for the goose is sauce for the
gander. "

In the instant case, the tine was about 7 P.M in the

evening in the nonth of April. The position was again
reiterated in Bharasi and others'v. State of MP. (2002(7) SCC
239). It was inter alia noted as follows :

“In relation to the identification of the

accused in the darkness, the H gh Court has

clearly stated that in the nonth of April, the sun
sets at about 7.00 p.m in the evening,; the accused
were known to the witnesses and coul d be

identified even in faint darkness. Here again, the
H gh Court has relied upon the decision of this
Court in the case of Nathuni Yadav v. State of

Bi har (1998 (9) SCC 238). The High Court has

al so noticed that the ennmity between the deceased
and the appellants was not disputed.”

In Krishnan and Another v. State of Kerala (1996(10)
SCC 508 ) it was observed as follows :

"After giving our careful consideration to the
facts and circunstances of the case and the
evi dence adduced, we do not find any reason to
interfere with the well-reasoned judgnent
passed by the High Court in convicting
appel l ant-2 Vijaykumar. So far as the
contention of insufficient light is concerned, we
may indicate that in an open field on a cloudl ess
starry night, there was no difficulty in
identifying the victimby the assail ants because
of existence of sone light w th which
identification was possible. PW being a close
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relation of both the accused, there was no
difficulty for PW1 to identify them The
accused were al so known to the other wtness
for which he could also identify them So far as
appel  ant- Vi jaykumar is concerned, PW had
physically prevented hi mfrom causing further
injury on the deceased and there was a tussle
between the two. Hence there was no difficulty
for PM to identify Accused 2- Vijaykumar. His
deposition gets corroboration fromthe
deposition of PWB who had seen Vijaykumar at
the place of occurrence. PW had not seen

Vi j aykumar causing any injury on the deceased
because by the tinme PWB cane near the place of
the incident and noticed theincident,

Vi j aykurmar had been prevented by PW and his
knife had fallen on the ground."

Appeal-is dism ssed. Looked at fromany angle, the
judgrment of the Hi gh Court does not suffer fromany infirmty
to warrant interference.




