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ACT:

I ncome-tax Act (11 of 1922), ss. 10 and 24-Treasurer of
Bank-if "vocation"--Right of assesseeto carry forward |o0ss
of one year to 'subsequent year and set  off agai nst
profit--Scope of.

HEADNOTE

The respondent was appoi nted Treasurer of a Bank in | respect
of certain of its branches, sub-agencies and pay offices.
In the previous year corresponding to the assessnent year
1950-51, he suffered a loss in performing his duties as
Treasurer. But the Inconetax Officer, in assessing the
respondent to inconme-tax, declared that the | oss could not
be carried forward to the next year under s. 24(2) ~of the
I ncome-tax Act’ 1922, on the ground that it was not a
busi ness | oss. For the assessnment year 1951-52, the | ncone-
tax Oficer refused Lo allow the loss to be set off against
the net profit for the year and brought that anmount  of
profit to tax as remuneration received by the respondent as
Treasurer of the Bank. The order was confirmed by the
Appel | ate Assi stant Conmi ssioner,. but t he Appel | ate
Tri bunal held that the remuneration received by the
respondent was incone arising from the pursuit of a
profession or vocation. within the neaning of s. 10 of the
Act and therefore the |oss suffered during the “preceding
year could be set off against his income in the subsequent
year. On a reference the High Court agreed wth the
Tri bunal

In appeal to this Court,

HELD: (i) The decision recorded by the I ncone-t ax
Oficer, who. conputed the loss in the previous year under
a. 24(3), that the loss could. not be set off against the
income of the subsequent year was not binding on the
respondent, as, under s. 24(2), it is for the Incone-tax
Oficer dealing with the assessnment in the subsequent vyear
to determ ne whether the |oss of the previous year nmay be
set off against the profits of that year. [534 A-C

(ii)The use of the expressions "serve the Bank" and "in the
service of the Bank"™ in the contract appointing t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 11

respondent as Treasurer of the Bank have to be read in the
setting of the other covenants and are not decisive of the
guesti on whether the respondent was a servant of the Bank

Under the contract the respondent had to procure due
performance of the duties of the cash departnent by
enpl oyees under his supervision and he was to be responsible
for all acts done by themand to nake good the |oss which
m ght result from any enbezzl enent s theft, fraud,
m sappropriation, mistake, msconduct, om ssion, negligent
act or default of any such person. in carrying out his
duties wunder the contract he was not to be controlled or
supervised by the Bank and the agreenment was not liable to
sunmary determ nation. The contract was therefore for
service and the respondent could not be called a servant of
the Bank. Therefore, the renuneration received by him was
not "salaries" within, the nmeaning of s. 7 of the Act. [538
F-0; 540 E-F; 543 B)

Section 24(2) confers a statutory right upon the assessee
who sustains a loss of profits . in any year in any business,
prof ession or vocation to carry forward so much of the |oss
as is not set-off under sub-s. (1) to the following year

and to set it off against his profits and gains, if

532

-any, from the same business, profession or vocation for
that year. The /occupation of a Treasurer is not a
profession, nor does it partake of the character of a
busi ness or trade. But taking into consideration the nature
of the duties performed, and the ~obligati 7on undertaken

t oget her with the right to -renuneration subj ect to
conpensation for loss arising tothe Bank fromhis own acts
and om ssions or of the servants introduced by "himinto the
busi ness of the Bank, the respondent could be regarded as
following a vocation. Hi s remuneration nust therefore be
conputed wunder s. 10 and loss of profit suffered in that
-location in any Vear could be carried forward to the next
year and be set off against the profit of -that year. [543
B, CD F-Qg

Dhar angadhara Chem cal Works Ltd. v. State of Saurashtra

[1957] S.C. R 152, foll owed.

Shi vhandan Sharnma v. The Punjab National Bank Ltd. [1955] 1
S.C R 1427 and Piyare Lal Adishwal Lal v. Conm ssioner of
I ncome-tax, Delhi 40 I.T.R 17, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 512 of 1964.
Appeal fromthe judgnment and decree dated Decenber 23, . 1960
of the Allahabad H gh Court in Income-tax M sc. Case’ No.
475 of 1954.

A V. Viswanat ha Sastri, 4. Ganapathy lyer, R H. Dhebar
and R N. Sachthey, for the appellant.

S. T. Desai, and J. P. CGoyal, for the respondent.

The Judgrment of the Court was delivered by

Shah, J. Under an agreenment dated January 2, 1931, Lab
Mannohan Das- hereinafter called 'the assessee-was appointed
Treasurer of the Allahabad Bank Ltd. in respect of «certain
Branches, Sub-Agencies and Pay Ofices. The assessee was
assessed to incone-tax as representing his H ndu undivided
famly, and the incone received by the assessee under the
terns of the agreenment with the All ahabad Bank, was treated
as incone of the H ndu undivided famly. In the previous
year corresponding to the assessment year 1950-51 the
assessee in performng his duties as a Treasurer suffered a
net loss of Rs. 38,027. For the assessment year 1951-52,
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the profit and |oss account of the assesses showed Rs.
73,815 as receipts, against which were debited outgoings
amounting to Rs. 39,370 which included Rs. 20,000 being the
loss suffered by the assessee as Treasurer of the Patna
Branch of the Al ahabad Bank arising from m sappropriation
by an Assistant Cashier. The Inconme-tax Oficer refused to
allow the loss suffered in the previous year to be set off
agai nst the net profit of Rs. 34,445 and brought that anount
of profit to tax as renuneration received by the assessee as
Treasurer of the Allahabad Bank. The order of the Incone-
tax O ficer was conflrmed in appeal by the Appellate
Assi stant Comm ssioner. The
5 33
I ncome-tax Appellate Tribunal held that the renuneration
recei ved by the assessee as Treasurer of the Allahabad Bank
was i ncone arising frompursuit of a profession or vocation
within the neaning of s. 10 of the Act and the |oss suffered
during ~the preceding year was liable to be set off against
the assessee’s incone fromthat source in the year under
consi deration.
At the instance of the Conm ssioner of |Inconme-tax, U P., the
following questions were referred to the Hgh Court of
Al | ahabad under s. 66(1) of the Income-tax Act, 1922:
"(1) VWhether on a true interpretation of the
deed’ of ~ agreenent dated 2nd January, 1931
appoi nting the assessee as Treasurer of the
Al'l ahabad Bank Limited, incone earned by the
assessee fromhis activities as such Treasurer
fell ‘to be computed under Section 10 of the
Act or Section 7 or Section 12 of the Income-
tax Act ?
If the answer to this questionis that such
income is |iable to be conmputed under . Section
10 of the Act,
(2)Whet her the assessee could claima set
off of the loss suffered by him in the
precedi ng year 1950-51 against his profits in
the vyear under consideration, i.e., 1951-52
having failed to prefer an appeal against the
refusal by the Incone-tax O ficer making the
assessment for the year 1950-51 to-allow the
assessee to carry forward the |oss under
Section 24(2) of the Act 2"
The High Court held that the renuneration received by the
fromthe Allahabad Bank was incone |iable to be taxed ~under
s. 10 of the Income-tax Act, and that the assessee could
claim to set off the loss computed in the assessment year
1950-51 against the profit in the subsequent  year. Wth
certificate granted by the High Court, this appeal has / been
preferred by the Conmm ssioner of |ncone-tax.
The second question presents little difficulty. I©n making
his order of assessment for the year 1950-51 the |ncone-tax
Oficer declared that the |oss computed in that year could
not be carried forward to the next year under s.. 24(2)  of

the I ncone-tax Act, as it was not a business |oss’. The
I ncome-tax O ficer has under s. 24(3) to notify to the
assessee the amount of |oss as conputed by him if it is
established in the course of assessnent of the total incone
that the assessee has suffered loss of profits. Secti on

24(2) confers a statutory right (subject to certain
conditions which are not material) upon the assessee who
sustains a loss of profits in any year in any business,
prof ession or vocation to carry forward

L3Sup. d/66-4

5 34




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 11

the loss as is not set off wunder sub-s.. (1) to the
following year, and to set it off against his profits and
gains, if any, from’',the sane business, profession or

vocation for that year. Wether the loss of profits or
gains in any year may be carried forward to the follow ng
year and set off against the profits and against the sane
busi ness, profession or vocation under s. 24(2) has to be
determned by the Incone-tax Oficer who deals wth,the
assessment of the subsequent year. It is for the |Incone-tax
Oficer dealing with the assessnment in the subsequent vyear
to determ ne whether the |oss of the previous year may be
set off against the profits of that year. A deci sion
recorded by the Incone-tax O ficer who conputes the loss in
the previous year under s. 24(3) that the | oss cannot be set
of f against the income of the subsequent year is not binding
on the assessee.
The answer to the first question depends upon the true
interpretation of the terns of the agreement between the
Al'l ahabad ' Bank and the assessee’ |f under the ternms of the
agreement. it is found that the assessee was carrying on a
busi ness, - profession or vocation, the assessee would be
entitled to carry forward the loss suffered therein and set
it off against the profits in the subsequent year of the
same business, profession or vocation under s. 24(2). | f
the remuneration was received by the assessee as a servant
of the Bank, and on that account has to be conputed under s.
7 of the Act, the right to set off ~ the loss cannot be
claimed under s. 24(2). The fact that the assessee held an
office is however  not decisive of the question whether
renmuneration earned by him - was as a servant of the.
Al | ahabad Bank. Receipt of renuneration for - holding an
of fice does not necessarily give rise to a relationship of
master and servant between the hol der-of the office and the
person who pays the remuneration
The agreement is between the Allahabad Bank Ltd., and Lala
Manmohan Das-called in the agreement- "Treasurer", and the
expr essi on Tr easur er i ncl udes "his heirs and
representatives".;-By cl. 2 it is recited that the Treasurer
is appointed for the Bank’s Branches and Sub- Agencies and
Pay Ofices nmentioned therein and such other offices in
other parts of India for which he may be appoi nted, and that
the Treasurer has agreed to provide security to the Bank for
the di scharge and perfornmance of his duties and obligations
to the Bank. The agreenent | then proceeds to set out -the
conditions of the agreenent, the following of  which are
rel evant:

(1) "The Treasurer shall serve, the Bank as

Treasurer for its Branches,, Sub-Agencies and:

Pay

535

Ofices until, this agreenent is determ ned as
herei nafter provided."

(2)"The remuneration of the. Tr easurer
shall be a nonthly allowance for each of the
Br anches, SubAgenci es and Pay Ofices

the total of such nonthly allowance to be Rs.
2,250 (Rupees two thousand two hundred and
fifty) plus Rs. 350 (Rupees three hundred
fifty) for travelling expenses."”

(3)"The duti es, liabilities and
responsibilities of the Treasurer to the Bank
shal | be such as either by customor contract
usual | y devol ve on a Treasurer in the service
of the Bank including the duties, liabilities
and responsibilities hereinafter nentioned and
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the Treasurer shall faithfully discharge his
duties and duly performhis obligations to the
Bank. "

(4)"The Treasurer shall with the approva

of the Bank appoint at adequate salaries to be
paid by the Bank all the Indian staff as
may be con-

si dered sufficient by the Bank for t he
busi ness of the Cash Departnent of the Bank's
Branches, Sub-Agencies and Pay O fices . .
and shall disnmiss any person or persons so
appoi nted whom he shall be reasonably directed
by the Bank to dismss and shall with |I|ike
approval appoint another or others in the
pl ace of person or persons so dism ssed. The
Treasurer shall be deemed to have appointed
the present staff of the Cash Departnment of
the Branches, Sub-Agencies and Pay Ofices
af or esai d. Provided always that the Bank
shal |l accept any proposal of the Treasurer for
transfer, suspension —or dismnissal of any
menber of the Cash staff in the Bank."

(5) "The Treasurer shall be responsible to
the Bank for the work and conduct of every
person to be appointed or enployed on his
staff and shall make good to the Bank any | oss
or damage sustained or-incurred by the Bank
from any enbezzl| enent, theft, fraud,
m sappropri ation, m sconduct , m st ake
om ssi on, -negligent act or default of any such
person or persons."

(6)"The Treasurer shall keep under his care
and supervision or that of his staff the
noneys, cash bullion, securities, cheques,
not es, hundi es, drafts, orders and

536

ot her docunents or property which may from
time to tine be entrusted to him at the
Branches, Sub-Agencies and Pay O fices.....
and shall whenever so required to do so
transmt fromone place to another place under
such guard as may be provi ded by the Bank  al
such noney, docunents or properties and shall
be responsible for the care and proper custody
of the same while in transit. Thai the Bank
shall for the efficient working of its Cash
Department provide proper iron safes and a
strong roomin each of the said Branches, Sub-
Agencies and Pay Ofices and the Treasurer
shal | be responsible to the Bank for any | oss
occasi oned to the Bank through the negligence,
mal f easance or misfeasance of any of his
servants or agents by the payment or delivery
of any noney, docunment or property aforesaid
to a wong person whether owing to forgery,
m st ake, fraud or otherw se."

(7)"The Treasurer shall be responsible for
the correctness and genui neness of al
hundi es, cheques, drafts, securities,
vouchers, docunments, witing and signature in
an Indian |anguage or character which the
Treasurer or any of his staff nmay accept and
certify as genuine and correct and shall rmake
good to the Bank any |oss or damage from any
forged instrument or signature on a docunent
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as dealt with and shall also be liable for any
| oss occasioned to the Bank by receipt of any
bad or base-noney coin or bullion or any
forged or fraudulently altered currency note."

(9)"The Treasurer shall not nor shall any
substitute or any one of the staff of the
Treasurer publish or divul geany of the

busi ness affairs or transactions of the Bank
or any of its constituents."

(10) "The Treasurer’'s enploynent..... may be
determ ned at any tine by either party giving
to the other three calendar nmonths witten
notice to that effect, and in case of the
Treasurer’'s death, this agreenment as regards
the Treasurer's liabilities and obligations
for the staff and other persons shall renmain
in force SO as to bi nd hi s heirs,
representatives and estate for any loss then
accrued or accruing claim of the Bank
hereunder but also for any future claimof the
Bank in respect of any subsequent transaction
or occurrence unl ess and

5 37
A unti | determned by his heirs or
representatives giving like notice to the
Bank. "

The agreenment contains certain peculiar covenants : for

i nstance, the expression "Treasure" includes the heirs and
representatives and except where the content may justify a

contrary i mpl i cation, t he ri ghts, obli gations and
liabilities of the Treasurer woul d apparently be enforceable
by or be enforced against t he heirs and | ega

representatives of the assessee. The Treasurer is ‘entitled
under the terns of cl. (4) to transfer, suspend and | dismiss
any nenber of the staff in the cash departnent of the Bank
and his reconmendation in that behalf has to be accepted by
the Bank. The Treasurer has if reasonably directed by the
Bank, but not otherw se, to dism'ss any nenber of the Indian
staff appointed by him and to appoint another in the place
of the person so disnissed. The staff in the Cash
departrment is referred in cls. (5, (6) & (7) as the
Treasurer’s staff. Under cl. (4) all the staff originally
in the enploynent of the Bank at the date of the agreenent
and 3 the staff subsequently appointed were to be paid
by the Bank, but the Treasurer was to stand responsible for
any loss or damage which nay be sustained not only for
enbezzl ement, theft, fraud, m sappropriation, _m sconduct,
but even for nmistake, om ssion, negligent act or de-fault of
any nenber of the staff. The Treasurer has by the agreenent
undertaken to keep the noneys, cash, bullion, securities,
cheques, notes, hundies, drafts, orders, and other “docunents
or property wunder his care and supervision through his
staff, and is liable to protect the property of the Bank in
his custody, and has to make good any | oss occasioned to the
Bank by the negligence, nualfeasance or nisfeasance of any of
"his servants or agents" even though not belonging to the

Cash Departnent. The Treasurer is responsible for the
"correctness and genuineness" of all hundies, cheques,
drafts, securities, vouchers, docunents, witing and

signature in an Indian | anguage and he is responsible for
any |oss or danage fromany forged instrunment or signature
on a docunent dealt with by his staff, and also for any | oss
arising from receipt, of any bad or base-noney coin or
bullion or any forged or fraudulently altered currency note.
It may be noticed that the liability inmposed under that
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covenant is for the acts of the staff appointed by him or
deened to have been appointed by himw thin the nmeaning of
cl. (4), and also for loss arising fromthe receipt of any
bad or base-nmoney coin or bullion or any forged or
fraudulently altered currency note by any person enpl oyed by
the Bank. The agreenment also contenplates that the
Treasurer nmay appoint any substitute to carry on the work of
the Bank. The Treasurer is under the agreenent

538

responsible for the acts of the Indian staff at the
Branches, SubAgencies and Pay. Ofices as far apart as
Cal cutta, Lahore, Lucknow, Patna, Anritsar, Benaras and
Secunder abad.

On a fair reading of the terns of the agreement it appears
that the Treasurer had to provide the staff for the cash

section : he had power to suspend, transfer or dismss any
menber of the staff or-to appoint another person in his
place: ~he had to perform the duties, Iliabilities and

responsi bi'lities which by customor contract usually devol ve
upon a Treasurer and the duties specified in the agreenent,
and he was responsible for all acts of the staff so
appoi nted which result in |loss or damage to the Bank. The
Treasurer was also responsible for the protection of the
property of the Bank and was al so responsible for receipt of
any bad or base-nmoney coin or bullion or any forged or
fraudulently altered currency note. Personal attendance by
the Treasurer and supervision over the staff in the cash
section in all the Branches and Pay Ofices being in the
very nature of things inpossible, it was open to the
Treasurer to appoint his own agents to supervise the work of
the cash section.

An office of Treasurer was undoubtedly created by the agree-
nent . It is recited incl. (1) that the Treasurer. shal
serve the Bank and in cl. (3) that the duties, liabilities
and responsibilities | of the Treasurer shall be such as by
custom or contract usually devolve on a Treasurer in the
service of the Bank. For performing these duties there is a
fixed remuneration which is paid to the Treasurer, beside
the travelling expenses. But the use of the ~expressions
"serve., the Bank" and "in the service of the Bank" have to
be read in the setting of the other covenants. By them
selves they are not decisive of the ' intention of the
parties to the agreenent. The office of the Treasurer can
be determ ned only by notice on either side of a duration of
three nonths, and even on the death of the assessee, the
Treasurer’s obligations accrued or accruing during his life-
time, and future clains in respect of any transactions, even
subsequent to his death, remain enforceable. Express
reference to liability of the Treasurer for future clains
for subsequent transactions clearly indicates that the
agreenment does not conme to an end by the death  of the
assessee : it is determned only by notice of three 'nonths’
dur ati on. Liability for transactions subsequent to the
death of the person for the tine being acting as Treasurer
remaining enforceable, it is reasonable to infer that the
right to receive renuneration would tenure to the person who
woul d step into the office of the Treasurer

539

The office of Treasurer is therefore to be held by the
assessee, and After his death by, his heirs and |ega
representatives. It is unnecessary to consider whether the
agreenment woul d be determ ned by any supervening disability
of the Treasurer, which may render the contract inpossible
of performance. But the Treasurer holds the office not as a
servant of the Bank. The Treasurer has unquestionably
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undert aken very onerous responsibilities. There is however
no covenant which authorises the Bank to control the
Treasurer in the due performance of duties undertaken by him
under the terns of the agreenent. Business of the Bank has
undoubtedly to be carried on in the nmanner normally done by

the Banks, and the duties, liabilities and responsibilities
of the Treasurer are to be such as "either by custom or
contract usually devolve on a Treasurer". The Bank pays the

Indian staff in the Cash Departnent, but the control is of
the assessee. He has control over the staff appointed by
him or deemed to be appointed by him he has therefore the
power to initiate proposals for transfer, suspension or
di sm ssal of any nenber of the cash staff.
This Court in Dharangadhara Chenical Wrks Ltd. v. State of
Saur ashtra(1l) observed
"The principles according to whi ch t he
rel ati onship -as between enpl oyer and enpl oyee
or master and servant has got to be determ ned
are well settled.” The test which is uniformy
applied in order to determ ne the rel ationship
i's the exi stence of a right of control in res-
pect of the manner in which the work is to be

done. A distinction is also drawn between a
contract for service and a contract of service
and that ‘distinction is put in this, -.,way.:

“In the one case the master. can order or
require what is to be done while in the other
case  he cannot only order or require what is
to be done but howitself it shall be done"."
After referring toa | arge nunber of cases the
Court observed P.- 160

"The nature or extent of control which is
requisite to establish the relationship of
enpl oyer and enpl oyee must necessarily vary
from business to business and is by its very
nature incapabl e of precise definition. it is
not necessary for holding that a person is an
enpl oyee, that the enpl oyer should be proved
to have -exercised control over his work, that
the test of contro

(1)[1957] S.C. R, 152, 157.

54 0

was not One of universal application and that
there were nany contracts in which the nmaster
could not control the manner in which the work
was done.

The correct nethod of approach, therefore,
woul d be to consider whether having regard to
the nature of the work there was due contro
and supervision by the enployer or. to use the
words of Fletcher Muulton, L.J., at page 549
in Sinmons v. Health Laundry Conpany-[(1910)1
K. B. 543]
.. it is inpossible to |ay down —any
rule of law distinguishing the one from the
other. It is a question of fact to be decided
by all the circunstances of the case. The
greater the amount of direct control exercised
over the person rendering the services by the
person contracting for themthe stronger the
grounds for holding it to be a contract of
service, and simlarly the greater the degree
of independence of such control the greater
the probability that the services rendered are
of the nature of professional services and
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that the contract is not one of service"."
Under the contract the Treasurer had to procure due
performance of the duties of the Cash Departnent by
enpl oyees wunder his supervision and that he was to be
responsible for all acts done by themand to make good the
loss which may result from any enbezzlenment, theft, fraud,
m sappropriation, mstake, msconduct, omi ssion, negligent

act or default of any such person. In carrying out his
duties wunder the contract apparently he was not to be
controlled or supervised by the Bank. The contract was

therefore ,one for service and the Treasurer could not be
called a servant of the Bank

But M. Sastri on behal f of the Revenue contended relying
upon Shivnandan Sharma v. The Punjab National Bank Ltd. (1)
and Piyare Lal Adi shawar Lal v. Conm ssioner of |ncone-tax,
Del hi (2), that under the contracts substantially sinmlar to
the contract in this case, Treasurers were held nerely to be
servants of the Banks, business whereof they attended. It
is true /'that” in “each of these cases this Court in
interpreting a contract in which a Treasurer was appointed
to supervise the Cash Departnent of a Bank, held that the
Treasurer was a servant of the Bank, and not an independent
contractor. But unless the terns of the contracts

(1) [1955]1 S.C. R 1427.

(2) [1960] 3 S.C. R’ 669.

541

and the circunstances in which they are made are identical
interpretation of one contract cannot be regarded as a guide
f or determining the intention of parties to anot her
contract.

In Shivnandan Sharma’s case(1l) the position of -a Treasurer
of a Bank fell to be determined sonmewhat indirectly.
Shivnandan -a head cashier in one of the branches of the
Punjab National Bank-appointed by the Treasurer who was in
charge of the Cash Departnent of the Bank under an agreemnent
between the Bank and the Treasurer, was dism ssed from the
service by the Bank. 1In a reference nade to the Industria
Tribunal of certain industrial disputes including’ one for
rei nstatenment of Shivnandan, it was held by this Court that
under the ternms of the agreenment between the Treasurer and
the Bank, the Treasurer was the servant of the Bank and not
an independent contractor. |In coining to that conclusion
the Court was substantially guided by the covenants which
reposed the direction and control over Shivnandan and of the
mnisterial staff in charge of the Cash Departnent in the
Bank. The covenants of the agreenent between the Treasurer
and the Bank disclosed that the Treasurer had agreed to
serve the Bank and to obey and observe all |awful orders and
instructions of the Bank and to carry out such duties and to
di scharge such responsibilities as usually devolve upon a
Treasurer in the enploynment of the Bank and in consideration
thereof to receive remuneration nentioned in the Schedul e.
The Treasurer and his nom nees were bound as expressly
stipulated to obey all the orders, rules, and regulations
prescribed by the Bank with regard to the discharge of their
duties by the cashiers as well as with regard to the anount
of balance they were allowed to keep with them The Bank
was also given power in case of gross negligence or
m sconduct or of any fraud, m sappropriation or enbezzl enment
by the Treasurer or any of the nom nees in the discharge of
their duties to dispense with the services of the Treasurer
forthwth. The Treasurer was not to engage any person as
his assistant or, peon about whose character, conduct or
reliability the nmanager of the Board of Directors of the
Bank may have any objection. Shivnandan was a nom nee of
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the Treasurer, but fromthe terns of his enploynment it
appeared that he was working directly under the control and
supervi sion of the Punjab National Bank. This Court held
that the Treasurer’'s relation to the Bank was that of a
servant to the master, and the ministerial staff of the Cash
Department appointed by himwere also the enployees in the
Cash Departrment. It is difficult to regard the agreenent in
Shi vhandan Sharna’s case(1l) as even substantially sinmlar to
(1) [1955]1 S.C.R 1427.

542

the agreement in the present case between the Allahabad Bank
and the Treasurer, so as to make the interpretation of the
agreenment a guide or a precedent in the interpretation of
the agreenent before us.

In Piyare Lal Adishwar Lal’s case(l), one Sheel Chandra was
appoi nted Treasurer of the Central Bank for various branches
on a nonthly salary. Under the agreement between Shee

Chandra and t he Bank, Sheel Chandra had to engage and enpl oy
al | subordinate staff. He had the power to control, dismss
and change the staff at his pleasure, but he could not
engage or transfer any nmenber of the staff except with the
approval of the Bank and he had to disnmiss any such nenber
if so required by the managing director of the Bank or Agent
of the office. The Treasurer was responsible for the acts
and omssions of his representatives -whomhe was entitled
to appoint at the various branches with the approval of the
Bank, and he had agreed to indemmify the Bank against any
loss arising fromany neglect or om'ssion on their part.
But the Treasurer  and his staff ~were wunder the direct
control of the Bank. The agreement which was termi nable by
three calendar nonths' notice in witing by either side,
could in the event of any breach of any condition of the
agreement by the Treasurer be termnated by the Bank
forthwith. Having regard to the nature of his work and the
control and supervision of the Bank over the Treasurer, it
was held that the Treasurer was a servant of the Bank and
the enolunents received by the Treasurer were in the nature
of salary and assessable under S. 7 of the Incone-tax Act
and not profits and gains of business under S. 10. Sone of
the covenants of the contract between the Central Bank and
t he Tr easurer are simlar to the agr eenment under
consideration in this appeal, but in Piyarelal Adishwar Lars
case(1l) this Court founded its conclusion upon the exi'stence
of control and supervision of the Bank over the Treasurer
and upon the power vested in the Bank to summarily dismss
the Treasurer in case of breach of any of the conditions of
the agreement.

In the present case there is no covenant which either
expressly or inpliedly confers upon the Bank such contro

and supervision over the work done by the Treasurer, and the
agreement is not liable to sunmary determ nation. H s
duties, liabilities and responsibilities are to be such as
either by custom or contract wusually devolve wupon the
Treasurers and those which are specified in the agreenent.
It is true that under cl. (d) he has to transnmt from one
place to another place whenever so required, under such
guard

(1) [1960]1 S.C. R 669.
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as may be provided by the Bank, all such noney, cash,
bullion, securities, cheques, notes, hundies, drafts, orders
and other docunents, but that does not put the Treasurer
under the general supervision of the Bank

On a careful consideration of the covenants, we are of the
view that the Treasurer was not a servant of the Allahabad
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Bank under the terns of the agreenent dated January 2, 1931,
and the renuneration received by him was not "salaries"
within the nmeaning of s. 7 of the Income-tax Act. But that
is not sufficient to conclude the matter in favour of the
assessee. The benefit of s. 24(2) of the Indian |ncone-tax
Act may be availed of by the assessee only if the |loss
sought to be set off was suffered under the head "Profits
and gains . . . in any business, profession or vocation".
It is difficult to regard the occupation of the Treasurer
under the agreement as a profession, for a profession
i nvol ves occupation requiring purely intellectual or manua
skill, and the work of the Treasurer under the contract
cannot be so regarded. Occupation of a Treasurer is not one
of the recogni zed professions, nor can it be said that it

partakes of the character of a business or trade. In
performing his duties wunder the agreenent the assessee
exerci sed hi s skill ~and jwudgment in maki ng pr oper

appoi ntnent s and nade arrangenents for supervising the work-
done by /'the " Staff in the Cash Departnment of the Bank's
Branches. . The remunerati on received by himwas for due per-
formance of the duties and also for the guarantee against
loss arising to the. Bank out of the acts or om ssions of
the Cash and other staff of the Bank.

Taki ng into consideration the nature of the duties
perfornmed, and the /obligations undertaken, together with the
right to renuneration subject to conpensation for |o0ss
arising to the Bank fromhis own acts and om ssions or of
the servants introduced by himintothe business of the
Bank, the assessee may be regarded as following a vocation.
The remuneration nust therefore be conputed under s. 10 of
the Income-tax Act and loss of profit suffered in that
vocation in any year nmay be carried forward to the next year
and be set off against the profit of the succeeding year

The appeal therefore fails and is dismissed with costs.
Appeal dism ssed.
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