REPORTABLE

I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1026 OF 2013

[ @ SPECI AL LEAVE PETI TION(Crl) No(s)4628 OF 2009

C. KESHAVAMURTHY Appel | ant ('s)
VERSUS
H. K. ABDUL ZABBAR Respondent (s)

JUDGMENT

H L GOKHALE, J.

1 Heard M. R S. Hegde, |earned counsel
support of this petition and M. G V.
Chandr ashekhar, |earned counsel appearing for

respondent.

2 Leave granted.

3 Bot h t he counsel have made their

subm ssi ons.

4 The facts giving rise to this crimna

appeal are as follows _

The respondent had issued four cheques to

t he appel | ant, which had bounced. Qut of the five

cheques, a cheque dated 31st July, 2003,

i ssued for an anount of ° 1,36, 000/-,
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three other cheques dated 10t" August, 2003, 15th

August, 2003 and 18t" August, 2003, respectively

were for a sum of ° One |akh each. Si nce those
cheques got bounced, the appellant filed a
Conpl ai nt bearing No.2857 of 2003, in the Court of
Judi cial Magistrate, First Cass-11, Davangere, in
the State of Karnataka, under Section 138 of the
Negoti abl e I nstrunents Act, 1881. The case of the
appel | ant is that since these cheques were
di shonoured, an appropriate order under the | aw was
necessary.

5 The defence of the respondent was that
there was an agreenent of sale between the parties,
and that the Conplainant was a busi nessnan deal i ng
in lands, and it was in that transaction that the
respondent had issued sone cheques earlier, but
since transaction did not fructify, he had issued a
notice dated 28t" July, 2003, not to clear those
cheques. However, this defence could not be
accepted for the sinple reason that all the
cheques, which had bounced were issued subsequent
to the said Notice dated 28t" July, 2003
Therefore, no nore justification was required for
all owi ng the Conpl aint. The defence raised by the
respondent could not be accepted and, therefore,

the Learned Magistrate considered the factual, as
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well as legal position and allowed the Conplaint
filed by the appell ant herein.
6 The respondent being aggrieved therefrom
filed a Crimnal Appeal bearing No.51 of 2005,
before the Additional Sessions Judge, Fast Track
Court-11, Davangere. The | earned Judge franed
necessary points for consideration, nanely, whether
the inmpugned judgnent of conviction recorded by
JMFC-11, Davangere, could not be sustained under
law and whether the punishnment was in any way
di sproportionate. The | earned Judge deci ded both
those points in the negative, but passed an order
whereby he partly allowed the appeal. The
conviction recorded by the |learned JMFC- Il Court,
Davangere, was confirnmed, but the sentence was
nodi fied by him as follows:

“The  Accused/ Appel | ant for t he

of fence punishable wunder Section
138 of +the Negotiable Instrunent

Act shal | under go si npl e
i nprisonment three nonths and pay
fine of Rs.5,000/-. In default to
pay such fine he shall wundergo

sinple inprisonnment for a further
period of three nonths.

The Accused/ Appel l ant shall pay to
t he Conpl ai nant/ Respondent a sum
of Rs.4,50,000/-(Four |akhs Fifty
t housand) as conpensation to the

Conpl ai nant / Respondent . In
default to pay such conpensation
he shal | under go si npl e
i mprisonnment for a further period
of six nonths. It was further
directed t hat t he

Accused/ Appel l ant  shal | pay the
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fine anount and al so t he

conpensati on anount W thin 45

(forty five) days from this date

and surrender before the J.MF.C -

Il Court, Davangere, to undergo

t he sentence. In case of failure

to do so, the Learned Magistrate

shall take steps to enforce the

sent ence.”
7 This judgnment and order rendered by the
Addl . Sessions Judge on 4th May, 2006, was carried
by the respondent further in Crimnal Revision
Petition No.1295 of 2006. This tinme, however, the
respondent was successful, and the plea raised by
t he respondent based on the Notice dated 28th July,
2003, was accepted by the |earned Single Judge of
the Karnataka Hi gh Court. The |earned Single
Judge referred to the judgnent of a Bench of two

Judges of this Court in Krishna Janardhan Bhat Vs.

Dattatraya G Hegde, reported in [2008(4)SCC 54],
and stated that the burden is always on the
Conplainant to establish not only issuance of
cheque, but existence of debt or legal liability.
In the facts of this case, the |earned Judge took
the view that the respondent had raised an
accept abl e def ence. He therefore, al l oned the
Revi sion and set aside the judgnment rendered by the
courts bel ow. The accused r espondent was
acquitted of the offence under Section 138 of the

Negotiable Instrunents Act, 1888, and the anount

Page 4



5

deposited in court was directed to be refunded.

8 Bei ng aggrieved by the judgnent of the High
Court dated 8th Decenber, 2008, the present crim nal
appeal has been fil ed. M. R S. Hegde, |earned
counsel for the appellant, submtted that the
approach of the |Iearned Judge was erroneous on
facts, as well as on | aw. As noted above, though,
the respondent had given sone cheques earlier, and
had issued a Notice dated 28t" July, 2003 not to
encash those cheques, the respondent had issued
the disputed cheques thereafter. Therefore, the
defence taken by the respondent that he had issued
a Notice not to clear those cheques was not tenable
on facts, and there was no defence as to why those
cheques should not have been put into Bank and
cl ear ed.

9 Secondl vy, as far as the proposition

canvased on the basis of the judgnent in Krishna

Janardhan Bhat (supra) is concerned, it nust be
noted that the sane has been specifically held to
be not a correct one in paragraph 26 of the
judgnment rendered by a three-Judge Bench in
Rangappa vs. Sri_ Mhan, reported in [2010(11)SCC
441] . The judgment clearly held that the
presunption under Section 139 of the Negotiable

I nstrunents Act, 1881, includes the presunption of
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the existence at a legally enforceable debt or
liability. That presunption is required to be
honoured, and if it is not so done, the entire
basis of making these provisions wll be |ost.
Ther ef or e, it has been held that it is for the
accused to explain his case and defend it once the
fact of cheque bouncing is prima facie established.
The burden is on him to disprove the allegations
once a prina facie case is nade out by the
Conpl ai nant .
10 M. G V. Chandrashekar, |earned counse
for the respondent, on the other hand, submtted
that in the facts of this case, there was an
agreenent between the parties. He contended that
although it is true that the agreenment was not
produced, but the fact of it was not disputed by
t he appell ant hinsel f. That being so, since the
agreenent was not being acted upon, the cheques
were not expected to be cleared. He, therefore,
submtted that the order of the H gh Court was
justified on the facts of the particul ar case.
11 W have noted the subm ssions of both the
counsel . As noted earlier, it has clearly come on
record that disputed cheques were given subsequent
to the Notice not to clear the earlier cheques.

There was no explanation as to why the subsequent
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cheques could not have been cleared. The
agreenent on the basis of which the subm ssion was
made was not produced in the courts bel ow That
being so, on facts there was no error on the part
of the learned Magistrate, as well as the |earned
Addl . Sessions Judge, in the view that they have
t aken. As far as the legal position is concerned,
in our view, that has been settled adequately in

Rangappa's case(supra), which has specifically

expl ai ned the observations in Krishna Janardhan

Bhat (supra).

12 This being the position, we allow this
appeal, set aside the order passed by the |earned
Judge of Karnataka H gh Court and restore the order
passed by the Additional Sessions Judge. The

parties will bear their own costs.

(J. CHELAMESWAR)
NEW DELHI
July 23, 2013.
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