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Cor poration-Position of-Wether citizen-Wether petition
under Art. 32 by Corporation clainmng a fundanmental right
guar anteed under Art. 19 conpetent-Doctrine of piercing the
corporate veil -Exceptions to rule that Corporation has a
separate | egal entity-Levy of Sal es Tax
chal | enged--Constitution of India, Arts. 19, 32 -and 286(1)

(a).

HEADNOTE:

The petitioners were ordered to pay sal es-tax on-account of
certain transactions nade by themin the State of  Bihar
Their contention was that the sales in question took place
outside the state and hence they were entitled to the
protection of Art. 286(1)(a). Their plea was rejected by
the Sales-tax authorities and it was held that Art.
286(1)(a) did not apply to them The petitioners chall enged
the orders of the sales-tax authorities by wit petitions
filed by themunder Art. 32 of the Constitution

A prelimnary objection was taken on behal f of respondents
that the petitions were not conpetent as those were filed by
corporations or conpanies and the provisions of Art. 19 did
not apply to them as corporations were not citizens.
Di smissing the wit petition

Hel d. - The petitions under Art. 32 were inconpetent although
in each of themone or two of the share-holders of the
petitioning conpanies or corporations had also joined.
Article 19 guarantees rights to citizens as such and
associations cannot lay claimto the fundanmental rights
guaranteed by that Article solely on the basis of their
being an aggregation of citizens. Once a conmpany or a
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corporation is formed, the business which is carried on by
the said conpany or corporation is the business of the
conpany or corporation and is not the business of the
citizens who got the conmpany or corporation formed or incor-
porated and the rights of the incorporated body nust be
judged on that footing and cannot be judged on the
assunption that they are the right attributable to the
busi ness of individual citizens. The petitioners cannot be
heard to say that their share-hol ders should be allowed to
file the present petitions on the ground that in substance,
the corporations and conpanies are nothing nore t han
associ ati on of share-horders and nenbers thereof. |If their
contention is accepted, it would really nean that what the
corporations or conpani es cannot achieve directly, they can
achieve indirectly by relying upon the doctrine of [lifting
the veil. If the corporations and conpanies are not
citizens, it means-that the Constitution intended that they
shoul d not get the benefit of Art. 19.

886

The position of a corporationis that it is in lawequal to
a natural person and has a | egal entity of its own. That
entity is entirely separate fromthat of its sharehol ders.
It bears its own nane and has a seal of its own. Its
assets are separate and distinct fromthose of its menbers.
It can sue and be sued exclusively for its own purpose. |Its
creditors cannot obtain satisfaction fromthe assets of its
nmenbers. The liability of the menbers or share holders is

limted to the capital invested by them The creditors of
the menmbers have no right to theassets of the corporation.
However. there are sone exceptions to the rule that the
corporation or a conpany has a jurisfic or |legal entity and
the doctrine of |Ilifting the veil of a corporation and
examining its face in substance has been applied in nany
cases but the same does not apply in the present case.

State of Tradi ng Corporation of IndiaLtd. v. The Comrercia
Tax Oficer & Os. AIl.R 1963 S.C. 1811, Sm. U jam Ba
v. State of Utar Pradesh. [1963] 1 S.C R 778, I|ndo-China
Steam Navigation Co. Ltd. v. Additional Collector of
Custonms. [1964] 6 S.C. R 594, Kailash Nath v. State of U P
Al.R 1957 S.C 790, Thakur Amar. Singhji V. State of
Raj ast han, [1955] 2 S.C.R 303, Ms. Mhanlal Hargovind v.
State of Madhya Pradesh. [1955] 2 S.C.R 509, Y. Mhaboob
Sheriff V. Mysore State Transport Authority. [1960] 2°S.C R
146, J. V. Gokar & Co. (P) Ltd. v. Assistant Collector ~ of
Sal es-tax (inspection), [1960] 2 S.C.R- 852, Universa
Inports Agency v. Chief Controller of Inports &  Exports
[1960] 1 S.C.R 305, State Trading Corporation of 1ndia Ltd.
v. State of Mysore, 14 S.T.C. 188, State Trading Corporation
of India Ltd. v. State of Mysore. 14 S.T.C. 416, Salonon v.
Sal onbn & Co. [1897] A.C. 22, H L. The English & Scottish
Joi nt Co-operative Wolesale Society Ltd. v. Comm ssi oner of
Agricultural Income-tax Assam 1948 |.T.R 270, 'Daimler
Conpany Ltd. v. Continental Tyre and Rubber Co. (G eat
Britain) Ltd. [1916] A C. 307 and Al India Bank Enmpl oyees’
Associ ation v. National Industrial Tribunal & Os. [1962] 3
S.C R 269, referred to.

JUDGVENT:

CRIMNAL JURISDICTION:. Wit Petitions Nos.112 and 113 of
1961 etc.

Petition wunder Art. 32 of the Constitution of India for
enf orcenent of, Fundamental rights.

N. A.  Pal khivala, J. B. Dadachanji, O C  Mthur and
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Ravi nder Narain, for the petitioners (in WP. Nos. 112 and
113 of 61 and 79 to 80 of 1962).

M C. setalvad, D. P. Singh, m K Ramanurthi, R K Garg
and S. C. Agarwal. for the respondents (in WP. Nos. 112 and
113 of, 1961).
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S. V. Qupte, Additional Solicitor-General, N. S. Bindra
and R H. Dhebar, for the respondents (in WP. Nos. 79 and
80 of 62).

G S. Pathak, B. Dutta, J. B. Dadachanji, O C. Mathur and
Ravi nder Narain, for the petitioners (in WP. Nos. 202-
204/ 1961) .

A Ranganadham Chetty and T. V. R Tatachari, for the
respondents (in WP. Nos. 202 and 203 of 1961).

Lal Narain Sinha, M K Ramanurthi, R K Garg and S. C
Agarwal , for the respondent (in WP. 204 of 1961).

February 25, 1964. - The Judgnent of the Court was delivered
by

GAJENDRAGADKAR, C.J.-These writ petitions have been placed
for hearing before us in a group, because they raise a
conmon question of lawin regard to the wvalidity of the
demand for sales tax which has been nade against the
respective petitioners by the Sales-tax Oficers f or
different areas. The facts in respect of each one of the
wit petitions are/'not the sane and the years for which the
demand is nade are also different; but the pattern of
contention is uniformand the argunents urged in each one of
them are exactly the same. Broadly stated. the case for the
petitioners is that the appropriate authorities purporting
to act under the different Sales Tax Acts- are attenpting to
recover from the petitioners sales-tax in respect of
transactions to which the petitioners were parties, . though
the said transactions are not taxable under Art. 286 of the
Constitution. Art. 286(1) (a) provides that no law of a
Sal es shall inpose, or authorise the inposition of, a tax on
the sale or purchase of goods where such sale or purchase
takes place outside the State; and the argunent is that the
sales in question are all sales which took place outside the
State and as such, are entitled to the protection of Art.
286(1) (a). The authorities under the respective Sales Tax
Acts have rejected the petitioners’ —contention that the
transactions in question are inter-State sales and have held
that Art. 286(1)(a) is not applicable to them A simlar
findi ng has been recorded against the petitioners under Art.
286(2). The petitioners’ grievance

888

is that by coming to this erroneous conclusion, a tax is
being levied against them in respect of transacti ons
protected by Art. 286(1)(a) and that constitutes a breach of
their fundanental rights under Art. 3 1 (1). It s/ this
all eged infringenment of their fundamental rights that they
seek to bring before this Court under Art. 32(1).
It has been urged on their behalf that the right to  nove
this Court under Art. 32(1) is itself a fundanmental right,
and so, under Art. 32(2) an appropriate order should  be
passed setting aside the directions issued by the Sales-tax
Aut horities calling, upon the petitioners either to pay the
sal es-tax, or to conply with other directions issued by them
in that behal f.

For dealing with the points raised by these wit petitions,
it is not necessary to set out the facts in respect of each
one of them For convenience we will refer to the facts set
out by the Tata Engineering & Loconotive Co. Ltd., the
petitioner in WPs. Nos. 112 and 113 of 1961. The peti-
tioner is a conpany registered under the Indian Conpanies
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Act, 1913 and carries on the business of nmanufacturing,
inter alia, Diesel Truck and Bus chassis and the spare parts
and accessories thereof at Janshedpur in the State of Bihar
The conpany sells these products to dealers, State Transport
Organi sations and ot hers doi ng business in various States of
I ndi a. The registered office of the petitioner is in
Bonbay. In order to pronmbte its trade throughout the
country, the petitioner has entered into Deal ership Agree-
nments with different persons. The nodus adopted by the
petitioner in carrying on its business in different parts of
India is to sell its products to the dealers by virtue of
the relevant provisions of the Dealership Agr eenent s.
Accordingly, the petitioner distributes and sells its
vehicles to dealers, State Transport Organisations and
consunmers in the manner set out in the petition. The
petitioner contends that the sales in respect of which the
present petitions have been filed were effected in the
course of \inter-State trade and as such, were not liable to
be taxed under the relevant provisions of the Sales Tax Act.
The Sales-tax O ficer, on the other hand, has head that the
sales had taken place within the State of Bihar and were
intra-State sales and-as such, were liable to assessnent
under the Bi har Sal es Tax

889
Act. In accordance wi th this conclusion, further steps are
threatened against the petitioner in the matter of recovery
of the sales-tax calculated by the appropriate authorities.
The petitioner is a conpany and a nmgjority of its share-
hol ders are Indian citizens, two of whom have joined the
present petitions.

The petitioners in WAPs. Nos. 79 and 80/-1962 are the
Aut onobi | e Products of India Ltd. and Another. The majority
of the share-holders of this conmpany are also citizens of
I ndia and one of them has joined the petitions.
Wit petitions Nos. 202-204/1961 have been filed by the
State Trading Corporation of India Ltd. The sharehol ders of
this Corporation are the President of India, ‘and two
Additional Secretaries, Mnistry of Comerce and | ndustry,
CGovernment of India; one of these Secretaries, ~has /joined
the petitions. It may incidentally be stated-at this stage
that these wit petitions were heard by a Speci al” Bench of
this Court on the 26th July, 1963 in order to determ ne the
constitutional question as to whether the State Trading
Corporation Ltd. can claimto be a citizen wthin the
neaning of Art. 19 of the Constitution. The nmgjority
deci si on render ed in these wit petitions on the
prelimnary, issue referred to the Special Bench was that
the petitioner as a State Trading Corporation is not a
citizen under Art. 19, and so, could not . claim/ the
protection of the fundanental rights guaranteed by the said
Article [vide State Tradi ng Corporation of India Ltd. v. The
Commercial Tax Oficer and Ohers(1l)]. That is why this
petitioner along wth other petitioners have made the
petitions in the nanes of the conpanies as well as onhe  or
two of their sharehol ders respectively. It is argued  on
behal f of the petitioners that though the conpany or the
Corporation may not be an Indian citizen under Art. 19, that

should not prejudice the petitioners case, because, in
substance, the Corporation is no nore than an instrument or
agent appointed by its Indian share hol ders and as such, it

should be open to the petitioners either acting thenselves
as conpani es or acting through

(1) A 1.R 1963 S. C 1811,
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their shareholders to claimthe relief for which the present
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petitions have been filed under Art. 32.

These petitions are resisted by the respective States on the
ground that the petitions are not conpetent under Art. 32.

The respondents contend that the main attack of t he
petitioners is against the findings of the Sal es-t ax
Oficers in regard to the character of the inpugned sale
transactions and they urge that even if the said findings
are wong, that cannot attract the provisions of Art. 32.

The wvalidity of the respective Sales-tax Acts is not
chal l enged and if purporting to exercise their powers under
the relevant provisions of the said Acts, the appropriate
authorities have, during the course of the assessnent
proceedings, come to the conclusion that the inpugned
transactions are intra-State sales and do not fall under
Art. 286(1l)(a), that is a decision which is quasi-judicia

in character and even an erroneous decision rendered in such
assessment proceedi hgs - cannot-be said to contravene the
fundanental rights of a citizen which would justify recourse
to Art. 32 In other words, the alleged breach of the
petitioners’” fundanental rights being referable to a quasi-
judicial —order nmade by a Tribunal appointed under a valid
Sal es-tax Act, does not bring the case within Art. 32. That
is the first prelimnary ground on which the conpetence of
the wit petitions i's challenged. |In support of this plea,

reliance is placed by the respondents on a recent decision
of a Special Bench of this Court in Snmt. UjamBai v. State
of Uttar Pradesh(1).

There is another  prelimnary objection raised by t he
respondents agai nst. the, conpetence of the wit petitions,

and that is based upon the decision of this Court in the
case of the State Trading Corporation of India Ltd. (2). It
is urged that the decision of this Court that the State
Tradi ng Corporation is not a citizen, necessarily neans that
the fundanmental rights guaranteed by Art. 19 which ' can be
clained only by citizens cannot be claimed by such a
Corporation, and so, there can be no scope for |ooking at
the substance of the matter and giving to the sharehol ders
indirectly the right which the Corporation as a separate

(1) [1963] 1 S.C R 778.

(2) A1.R 1963 S.C. 1811
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legal entity is not directly entitled to claim The
respondents have urged that in dealing with the plea of the
petitioners that the veil worn by the Corporation as a
separate legal entity should be lifted and the ~substantia

character of the Corporation should be determ ned  without
reference to the technical position that the Corporation is
a separae entity, we ought to bear in mnd the decision of
this Court in the case of the State Tradi ng Corporation of
India Ltd.(1). Basing thenselves on this contention, the
respondents have also argued that if the fundamental rights
guaranteed by Art. 19 are not available to the petitioners,

then their plea that the sales-tax is being collected from
themcontrary to Art. 31(1) nust fail and in support of this
contention reliance is placed upon a recent decision of this
Court in the case of |ndo-China Steam Navigation Co. Ltd. v.

The Additional Collector of Custonms and O hers(2).

Logically, the second prelimnary objection would cone
first, because if the petitioners cannot claimthe status of
citizens and are not, therefore, entitled to base their
petitions on the allegation that their fundanmental rights
under Art. 19 have been contravened, that would be the end
of the petitions. It has been conceded before us by all the
| earned counsel appearing for the petitioners that it is
only if both the prelimnary objections raised by the
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respondents are over-ruled that the hearing of the wit
petitions would reach the stage of considering the nmerits of
their pleas that the sal es which are sought to be taxed fal
under Art. 28 6 (1) (a) of the Constitution. If the
respondents succeed in either of the two prelimnary
objections raised by them the wit petitions would fail and
there would be no occasion to consider the nerits of the
pl eas raised by them Since we have cone to the conclusion
t hat the second prelimnary objection raised by t he
respondents nust be upheld, we do not propose to pronounce
any decision on the first prelimnary objection. However ,
as the point covered by the said objection has been
el aborately argued before us, we would prefer to indicate
briefly the broad argunents urged fry both the parties in
that behal f.

(1) AI.R 1963 S.C 1811. (2) (1964) 6 S.C. R 594.

892

The controversy between the parties as to the scope and
effect | of the provisions contained in Art. 32 on which the
validity of the first prelimnary obj ection rests,
substantially centres round the question as to what is the
effect of the decision of this Court in Snt. Ujam Bai’'s
case(1). The petitioners argue that though the majority
view in that case was that the wit petition filed by Ujjam
Bai was inconpetent, it would appear that the reasons given
in nmost of the judgnments support the petitioners’ case that
where the fundanental rights of a citizen are contravened,
may be by a quasi-judicial order, in pursuance of which a
tax is attenpted to be recovered from a citizen, the
erroneous conclusion in regard to the nature of the
transaction nust be held to contravene the fundanmental right
of the citizen, and as such, would justify the petitioners
in moving this Court under Art. 32.

On the other hand, the respondents urge that the effect of
the decision. in UiamBai"s case plainly tends. to show
that if a quasi-judicial decision has determned a matter in
regard to the taxability of a given transaction, there can
be no question about the breach of fundanental rights /which
woul d justify an application under Art. 32. The-argunent is
that the intervention of a quasi-judicial order changes the
conpl exi on of the dispute between the parties, and in cases
of that character, the only renedy avail able to an aggrieved
citizen is to take recourse to the appeals and  other
proceedi ngs prescribed by the taxing statute in question
Art. 32 is not intended to confer appellate jurisdiction on
this Court so as to review or examine the propriety of
quasi -judicial orders passed by appropriate authorities
purporting to exercise their powers and jurisdictions under
the several taxing statutes. It may be that after
exhausting the renedies by way of appeals and revisions
prescribed by the statute, the party may conme to this Court
under Art. 136, but Art. 32 is inapplicable in such cases.
In UjamBai’s case(1l), the first issue which was referred
to the Special Bench was whether an order of assessment made
by an authority under a taxing statute which is intra vires
is open to challenge as repugnant to

(1) [1963] 1 S.C R 778.

893

Art. 19 (1)(g), on the sole ground that it was based on a
m sconstruction of a provision of the Act or of a
notification issued thereunder; and the second question was,
can the wvalidity of such an order be questioned in a
petition wunder Art. 32 of the Constitution? The nmgjority
vi ew expressed in this case was agai nst the petitioner. S.
K. Das J. who delivered the main judgment on behalf of the
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majority view observed that where a quasi-judicial authority
makes an ,order in the undoubted exercise of its
jurisdiction in pursuance of a provision of law which is
intra vires, an error -of lawor fact commtted by that
authority cannot be inpeached otherwise than on appeal
unl ess the erroneous determination relates to a matter on
which the jurisdiction of that body depends; and so, he held
that if the inpugned order of assessnent is nade by an
authority wunder a valid taxing statute in the undoubted
exercise of its jurisdiction it cannot be chall enged under
Art. 32 on the sole ground that it is passed on a
m sconstruction of a provision of the Act or of a
notification issued thereunder

Subba Rao J., on the other hand, took the viewthat Art. 32
confers w de jurisdiction on this Court to enforce the
fundanental rights, and he held that it is the duty of this
Court to entertain a wit petition wherever a fundanenta
right of  a citizen is alleged to have been contravened,
irrespective of whether the question raised involves a
question ‘of jurisdiction, law, or fact; this is the mnority
vi ew pronounced in U jam Bai’'s case.

H dayatullah J., who agreed broadly with the mgjority view,
expressed the opinion that if a quasi-judicial tribuna
enbar ks upon an action wholly outside the pale of the | aw he
is enforcing, a question of jurisdiction would be involved
and that would justify an application under Art. 32.
Ayyangar J. held that if it appeared that the inpugned order
of assessment was based upon - a pl ai n and pat ent
m sconstruction of - the provisions of the taxing statute,
that itself would give rise to a plea that the authority was
acting beyond its jurisdiction and in such a case, a
petition under Art. 32 may be justified.” Proceeding on this
view, the |learned Judge held that the construction placed by
the taxing authority was not shown to be patently erroneous.
894

and so, he was not prepared to grant any relief to U jam
Bai. That is how the | earned Judge agreed with the najority
deci si on.

Mudhol kar J., who also agreed with the nmajority decision
was disposed to nmke an exception in cases where an
erroneous construction of the |law would | ead to the recovery
of a tax which is beyond the competence of the |egislature,
or is violative of the provisions of Part IIl or _of any
ot her provisions of the Constitution.

It would, thus, be seen that though the nmjority decision
was that Ujam Bai’'s petition should be dismssed, the
reasons given in the judgments pronounced by the |earned
Judges who agreed with the majority decision-are not. al
uni form and-do not disclose an identity of approach ~or of
reasons, and that naturally has given rise to the argunents
in the present wit petitions, both parties suggesting that
the majority decision in the case of Ujam Bai supports the
rival views for which they contend.

M. Setalvad has strongly urged that if a m sconstruction of
the notification on which Ujjam Bai rested her case, was not
held to justify a petition under Art. 32, that would
necessarily mean that the msconstruction of the nature of
the transaction would be no better, even though in this
"latter case, the wong decision on the question as to the
character of the sale transaction may involve -taxing a
transaction which is protected by Art. 286(1) (a). One can
understand the argunent, said M. Setalvad, that a breach of
the fundamental rights, however it is caused would justify
recourse to Art. 32; that would be consistent and [ ogical
but once it is held that a breach of the fundamental rights
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alleged to have been caused by a msconstruction of a
notification or a statute placed by an appropriate authority
acting wunder the provisions of a valid taxing | aw does not
attract Art. 32, it is not logically possible to urge that
another kind of breach alleged to have been caused by a
m sappreciation of the nature of the transaction and an
erroneous conclusion as to its taxable character would nmake
any di fference. In the first case, t he erroneous
construction of the notification violates the provisions of
Art. 265 of the Constitution and thereby brings in the
breach of Art.
895

31 (1); in the other case, the msconstruction as to the
taxabl e character of the transaction violates Art. 28 6 (1)
(a) and thereby brings in Art. 31 (1). Therefore, it s
urged that he necessary consequence of the decision in Ujam
Bai is that even if the Sales-tax O ficer has held wongly
t hat t he i mpugned -~ transactions are not inter-State
transactions, ~ the renedy of petition under Art. 32 is not
open to the aggrieved citizen.
On the other hand, M. Palkhivala has strenuously urged that
the decision in UjamBai rested on the basis that the
m sinterpretation of the notification did not involve the
violation of any constitutional limtations or prohibitions
and he has referred us to sone passages in the judgnents of
Das, Kapur and Miudhol kar JJ. |n support of his argunent
that where an erroneous decision of a salestax officer
results in the violation of a constitutional prohibition or
l[imtation, different considerations would arise and an
aggrieved citizen would be entitled to nobve this Court under
Art. 32, M. Pal khival a has enphasi sed the fact that whereas
Das J. expressly held that the view taken in Kailash Nath v.
State of U P.(1) was not right, he approved of the other
decisions which were cited at the Bar and exhaustively
di scussed on the ground that those decisions 'fall under the
category in which an executive -authority acts  without
authority of law, or a quasi-judicial authority /acts in
transgression of a constitutional prohibition and wthout
jurisdiction"(2). These decisions are: Thakur Amar Singhji
v. State of Rajasthan(3); Ms. Mhanlal Hargovind Dass V.
The State of ©Mdhya Pradesh(4); Y. Mahaboob Sheriff  v.
Mysore State Transport Authority(5); J. V. Gokar & Co.
(Private) Ltd. v. The Assistant Collector of Sales-tax
(I'nspection) (6); and Universal Inports Agency v. Chief
Controller of Inports and Exports ( 7 ) . To the sane effect
is the observation made by Kapur J. when the learned Judge
stated that in the case of Ms. Mdhanlal Hargovind Dass ( 4
) ':he dispute did not turn upon a msconstruction of. any
statute by any quasi-judicial authority, but that was a case

(1) AI.R 1957 S.C. 790(2) [1963] 1 S.C R at 842.

(3) [1955] 8 S.C R 303.(4) [1955] 2 S.C R 509,

(5) [1960] 2 S.C R 146.(6) [1960] 2 S.C. R 852.
(7) [1961] 1 S.C.R 305.
896
in which the very transaction was outside the taxing powers

of the State and any action taken by the t axi ng

authorities was one w thout authority of |aw
In support of the same argunent, both M. Pathak and M.
Pal khi val a strongly relied upon the two subsequent deci sions
of this Court where wit petitions filed under Art. 32 were
entertained on grounds sonmewhat simlar to those on which
the present wit petitions are founded, The State Trading
Corporation of India Ltd. and Another v. The State of Msore
and Another(1) and The State Trading Corporation of India
Ltd. and Others v. The State of Mysore and Anot her(2).
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Basing hinself on these decisions, M. Pathak has argued
that the question as to whether a particular transaction of
sale attracts the protection of Art. 286(1) (a) is a
col lateral fact the decision of which confers jurisdiction
on the Sal es-tax O ficer; and he contends that the decision
of the Sales-tax Oficer, who is a Tribunal of limted
jurisdiction, on a collateral jurisdictional point can
al ways be chall enged under Art. 32 of the Constitution if
t he said decision inpinges upon the citizen's right
protected by Art. 28 6 (1) (a).

M. Pal khivala urged the argument of jurisdiction in a
slightly different way. He contended that the concept of
jurisdiction on which he relied was not based on the view
that jurisdiction neans authority to decide. According to
him the concept of jurisdiction was of a different category
and was of a vital character when constitutional limtations
or prohibitions were involved in the decision of any case
brought before a Sal es-tax O ficer.

On the other hand, M. Setal vad has urged that the Sal es-tax
Oficer is not a Tribunal of limted jurisdiction and the
chargi ng sections in the respective Sales-tax Acts leave it
to the Sales-tax Oficer and the heirarchy of officers
contemplated by them to decide the question about the
taxability of any given-transaction and inpose a tax on it
in accordance wth the provisions of the Acts. VWere a
tribunal is entitled to deal with transacti ons which fal

(1) 14 S. T.C. 188.

(2) 14 S. T.C 416.
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under the charging sections of the statute, it . would be
erroneous to contend that the decision of the ~Tribunal on
the said question about the taxability of the transaction is
the decision on a collateral jurisdictional fact. If the
said argument is accepted, logically, it my nmean that al
questions the decision of which inevitably precedes the
imposition of the tax, would be collateral jurisdictiona
fact; and that clearly cannot be the effect of the /charging
sections of the different Acts.

In regard to the point of constitutional Ilimitations and
prohi bitions raised by M. Pal khivala, M. Setal vad contends
that if the provisions of Art. 286(1) (a) nakes the decision
of the Sal es-tax Oficer on the character of the sale trans-
action one of jurisdiction, then it is difficult to see why
hi s deci sion on other points should al so not partake of the
same character. |In that connection, he enphasi sed the fact
t hat t he provisions of Art. 286(1) (a) cannot be
di stingui shed fromthe provisions of Art. 265. As we have
already indicated, having regard to the fact that we  have
cone to the conclusion that the other prelimnary objection
urged by the respondents nust be upheld, we do not ~ propose
to express any opinion on this part of the controversy
bet ween the parties.

That takes us to the question as to whether the petitioners,
some of whom are conpanies registered under the Indian
Conpanies Act and one of whom is the State Tr adi ng
Corporation, <can claimto file the present wit petitions
under Art. 32 having regard to the decision of this Court in
the case of the State Tradi ng Corporation of India Ltd. (1).
The petitioners argue that the said decision nerely held
that the State Trading Corporation of India Ltd. was not a
citizen. The question as to whether the veil of the
Corporation can be lifted and the rights of the sharehol ders
of the said Corporation could be recogni sed under Art. 19 or
not, was not decided, and it is on this aspect of the
guestion that argunents have been urged before us in the
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present writ petitions.

The true |legal position in regard to the character of a
corporation or a conmpany which owes its incorporation to

(1) A1.R 1963 S.C. 1811

134- 159 S.C.-57
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a statutory authority, is not in doubt or dispute. The
corporation in lawis equal to a natural person and has a
legal entity of its owmn. The entity of the corporation is
entirely separate fromthat of its shareholders; it bears
its own nane and has a seal of its own; its assets are
separate and distinct fromthose of its nenbers; it can sue
and be sued exclusively for its own purpose; its creditors
cannot obtain satisfaction fromthe assets of its menbers;
the liability of the menbers or shareholders is linmted to
the capital invested by them simlarly, the creditors of
the menbers have no right to the assets of the corporation.
This position has been well-established ever since the
decision /in the case of Salonobn v. Salonobn & Co. (1) was
pronounced in 1897; and indeed, it has always been the well -
recogni sed principle of conmon law. ~However, in the course
of time, the doctrine that the corporation or a conpany has
a legal and separate entity of its own has been subjected to
certain exceptions by the application of the fiction that

the veil of the/corporation can be lifted and its face
exam ned in substance. The doctrine of the lifting of the
veil thus marks 'a change in the attitude that I|aw had

originally adopted 'towards the concept of the separate
entity or personality of the corporation. As' a result of

the inpact of the conplexity of ‘econom c factors, juidica
deci si ons have sonetinmes recogni sed exceptions-to the rule
about the juristic personality of the corporation. It may

be that in course of tinme these exceptions my 'grow in
nunber and to neet the requirenents of ~different economc
pr obl emns, t he theory about ~the personality of t he
corporation may be confined nore and nore.

But the question which we have to consider is whether in the
ci rcunst ances of the present petitions, we would be
justified in acceding to the argunent that the veil of the
petitioning corporations should be lifted and it should be
hel d that their sharehol ders who are Indian citizens should
be permtted to invoke the protection of Art. 19, and on
that basis, nove this Court under Art. 32 to challenge the
validity of the orders passed by the Sales-tax Oficers in
respect of transactions which, it is alleged, are not
t axabl e.

(1) [21897] AL C 22. H.L.
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M. Pal khival a has very strongly urged before us that having
regard to the fact that the controversy between the parties
relates to the fundanental rights of citizens, we should not
hesitate to look at the substance of the mtter and
di sregard the doctrinaire approach which recognises the
exi stence of conpanies as separate juristic or l ega
per sons. If all the shareholders of the petitioning
conpani es are Indian citizens, why should not the Court | ook
at the substance of the matter and give the sharehol ders the
right to challenge that the contravention of their
fundanental rights should be prevented. He does not dispute
that the sharehol ders cannot claimthat the property of the
conpanies is their own and cannot plead that the business of
the conpanies is their business in the strict |egal sense.
The doctrine of lifting of the veil postulates the existence
of dualism between the corporation or conmpany on the one
hand and its menbers or sharehol ders on the other. So, it
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is no good enphasising that technical aspect of the nmatter

in dealing with the question as to whether the veil should
be Ilifted or not. In support of his plea, he has invited
our attention to the decision of the Privy Council in The

English and Scottish Joint Co-operative Wolesale Society
Ltd. v. Comm ssioner of Agricultural Income-tax, Assam(l),
as well as the decision of the House of Lords in Dainler
Conpany Ltd. v. Continental Tyre and Rubber Conpany (G eat
Britain) Ltd.(2).

It is unnecessary to refer to the facts in these two cases
and the principles enunciated by them because it is not
di sputed by the respondents that some exceptions have been
recognised to the rule that a corporation or a conpany has a
juristic or legal separate entity. The doctrine of the
lifting of the veil has been applied in the words of Pal ner
in five categories of cases : where conpanies are in the
rel ati onship of holding and subsidiary (or sub-subsidiary)
conpanies; where a shareholder has lost the privilege of
limted liability and has become directly liable to certain
creditors of the conpany on the ground that, wth his
know edge, the conpany continued to carry on business six
nonths after the nunber of its nenmbers was reduced

(1) [1948] I.T.R 270. (2) [1916] A.C. 307.
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below the legal mnimunm in certain matters pertaining to
the law of taxes, death duties and stanps, particularly

where the question of the "controlling interest" is in
issue; in the lawrelating to exchange control; and in the
law relating to trading with the eneny where the test of
control is adopted(1l). In some of these cases, judicia

deci sions have no doubt lifted the veil and considered the
substance of the matter.

Cower has simlarly summarised this position with the
observation that in a nunber of -inportant respects, the
| egislature has rent the veil woven by the Salomon case.
Particularly is this so, 'says Gower, in the sphere of
taxation and in the steps which have been taken towards the
recognition of enterprise-entity rather than corporate-

entity. It is significant, however, that according to
CGower, the courts have only construed statutes as "cracking
open the corporate shell" when conpelled to do so by the

clear words of the statute; indeed they have gone’ out  of
their way to avoid this construction whenever possible:
Thus, at present, the judicial approach in cracking open-the

corporate shell is somewhat cautious and circunspect. It is
only where the legislative provision justifies the -adoption
of such a course that the veil has been Ilifted. In

exceptional cases where courts have felt "thenselves able to
ignore the corporate entity and to treat the  individua
sharehol ders as liable for its acts",(2) the sanme course has

been adopted. Sunmarising his conclusions, Cower has
classified seven categories of cases where the veil |of a
corporate body has been lifted. But it wuld not be

possible to evolve a rational, consistent and inflexible
principle which can be invoked in determning the question
as to whether the veil of the corporation should be Ilifted
or not. Broadly stated, where fraud is intended to be
prevented, or trading with an eneny is sought to be
defeated, the veil of a corporation is lifted by judicia
decisions and the sharehol ders are held to be the persons
who actually work for the corporation

That being the position with regard to the doctrine of the
veil of a corporation and the principle that the said

(1) Palmer’s Company Law 20th Ed. p. 136.

(2) GCower" Mdern Company Law, 2nd Ed. pp. 193 & 195
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veil can be lifted in sone cases, the question which arises
for our decision is; can we lift the veil of the petitioners
and say that it is the shareholders who are really noving
the Court under Art. 32, and so, the existence of the |ega
and juristic separate entity of the petitioners as a
corporation or as a conpany should not make the petitions
filed by themunder Art. 32 inconpetent? W do not think we
can answer this question in the affirmative. No doubt, the
conpl ai nt made by the petitioners is that their fundanental
rights are infringed and it is a truismto say that this
Court as the guardian of the fundamental rights of the
citizens will always ‘attenpt to safeguard the sai d
fundanental rights; but having regard to the decision of
this Court in State Trading Corporation of India Ltd. (1) we
do not see how we «can legitimately entertain the
petitioners’ plea in the present petitions, because if their
plea was  upheld, it would really nean that what the
corporations or the conpani es cannot achieve directly, can
be achi eved by themindirectly by relying upon the doctrine
of lifting theveil. |[If the corporations and conpanies are
not citizens, it nmeans that the Constitution intended that
they shoul d not get the benefit of Art. 19. It is no doubt
suggested by the petitioners that though Art. 19 is confined
to citizens, the Constitution-makers may have thought that
in dealing wth the clains of corporations to invoke the
provisions of Art. 19, courts would act upon-the doctrine of
l[ifting the wveil ‘and would not treat the attenpts of the
corporations in that behalf as falling outside Art. 19. We
do not think this argunent is well-founded.  The effect of
confining Art. 19 to citizensas distinguished from persons
to whomother Articles |ike 14 apply, clearly nust be that
it is only citizens to whomthe rights under Art. 19 are

guaranteed. |If the legislature intends that the benefit of
Art. 19 should be nmade available to the corporations, it
would not be difficult for it to adopt a proper measure in
that behalf by enlarging the (definition of citizen

prescribed by the Ctizenship Act passed by the Parlianent
by virtue of the powers conferred on it by Articles 10 and
11. On the other hand, the fact that the Parliament has not
chosen to make any such provision indicates that it was not
the intention of the

(1) AIl.R 1963 S.C 1811
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Parliament to treat corporations as citizens. Therefore, it
seems to us that in view of the decision of this Court in
the <case of the State Tradi ng Corporation of India Ltd. (1)
the petitioners cannot be heard to say t hat their
shar ehol ders should be allowed to file the present petitions
on the ground that, in substance, the corporations and
conpani es are nothing nore than associations of sharehol ders
and nmenbers thereof. In our opinion, therefore, the
argunent that in the present petitions we would be justified
inlifting the veil cannot be sustained.

M. Pal khivala sought to draw a distinction between the
right of a citizen to carry on trade or business which is
contenplated by Art. 19(1)(g) from his right to form
associ ati ons or unions contenplated by Art. 19 (1) (c). He
argued that Art. 19(1)(c) enables the citizens to choose
their instrunents or agents for carrying on the business
which it is their fundanental right to <carry on. | f
citizens decide to set up a corporation or a conpany as
their agent for the purpose of <carrying on trade or
busi ness, that is a right which is guaranteed to them under
Art. 19(1)(c). Basing hinself on this distinction between
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the two rights guaranteed by Art. 19(1)(g) and (c)
respectively, M. Pal khivala sonewhat ingeniously contended
that we should not hesitate to lift the veil, because by
| ooking at the substance of the matter, we would really be
giving effect to the two fundamental rights guaranteed by
Art. 19(1). W are not inpressed by this argunent either
The fundanental right to forman association cannot in this
manner be coupled with the fundanmental right to carry on any
trade or business. As has been held by this Court in Al
India Bank Enployees’ Association v. National |Industria
Tri bunal and Ohers(2), the argunment which is t hus
attractively presented before us overlooks the fact that
Art. 19, as contrasted with certain other articles like
Arts. 26, 29 and 30, guarantees rights to the citizens as
such, and associations cannot lay claimto the fundanenta
rights guaranteed by that Article solely on the basis of
their being an aggregation of citizens, that is to say, the
right ~of the citizens conposing the body. The respective
ri ghts guaranteed by Art. 19(1)

(1) A l.R 1963 S.C. 1811

(2) [1962] 3 S.C. R 269.
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Cannot be conbi ned as suggested by M. Pal khivala, but nust
be asserted each in its own way and within its owmn limts;

the sweep of the several rights is no doubt wide, but the
conbinati on of any of those two rights would not justify a
claim such as is made by M. Pal khivala in the present
petitions. As soon'as citizens forma conpany, the right
guaranteed to themby Art. 19(1)(c) has been exercised and
no restraint has been placed on that right and no
infringement of that right is nade. Once a conpany or a
corporation is formed, the business which is carried on by
the said conpany or corporation is the -business of the
conpany or corporation and is not the business 'of the
,Citizens who get the conmpany or corporation formed or
i ncorporated, and the rights of the incorporated body nust
be judged on that footing and cannot be judged on the
assunption that they are the rights attributable to the
busi ness of individual citizens. Ther ef or e, we are
satisfied that the argument based on the distinction between
the two rights guaranteed by Art. 19(1)(c) and (g) and the
effect of their conbination cannot take the petitioners’
case very far when they seek to invoke the doctrine that the
veil of the corporation should be lifted. That is why  we
have cone to the conclusion that the petitions filed by the
petitioners are inconpetent under Art. 32, even though in
each of these petitions one or two of the shareholders of
the petitioning conpani es or corporation have joined.

The result is, the second prelimnary objection  raised by
the respondents is wupheld and the wit petitions are
di smissed as being inconpetent under Art. 32" of t he
Constitution. There would be no order as to costs.
Petitions disnissed.




