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Vs.
RESPONDENT:
THE COLLECTOR OF CENTRAL EXC
DATE OF JUDGVENT: 04/ 12/ 1996
BENCH

S.P. BHARUCHA, S.C. SEN

ACT:
HEADNOTE:
JUDGVENT:
ORDER
The articles ' with which this appeal is concerned are

ri ngs punched fromasbestos boards and two types of asbestos
fabrics, nanely, special fabrics in a coil of continuous
length and MR Gey in rolls. The Custons, Excise and Gol d
(Control) Appellate Tribunal —in the order under appea
upheld the findings of the authorities below that the said
rings fell under Item 22F of the Central Excise Tariff
whi ch, so far as is relevant, reads thus:

"22-F. Mneral fibres and yarn and

manuf actures therefrom in or in

relation to the nmanufacture of

which any process is ordinarily

carried on with the aid of power,

the follow ng, nanely :-

XXX XXX XXX

(2) asbestos fibre and yarn

The Tribunal rejected the contention of the appellants
that the said rings were internediate products in the
manuf acture of brake linings and clutch facings, that they
were brittle and fragile, and that they were not marketabl e.
In this behalf the appellants had produced before the
Tribunal three affidavits, of which we may refer to two. The
one affidavit was made by a Senior Manager, . Techni cal
Sales, in the appellants enploynment. He stated, on the basis
of his experience and know edge, that MR Gey solid woven
asbestos rolls had, generally, no industrial application
except in the manufacture of woven type brake |inings. Al so.
that special Ilong fibre asbestos rings, being weak —and
porous, were generally not usable for commercial application
other than in the nanufacture of noulded clutch facings,
after treatment and chemical processing. Before treatnent
and chenical processing, these rings broke on slight inpact
and could not wthstand friction. Asbestos cloth was
impregnated in resin and cured in noulds for making clutch
facings. The other affidavit was of a man in the busi ness of
asbestos products in a large way since 1957. He stated that
he had been shown BFB-9 cut rings and MR- G ey, that he had
not dealt therewith, and that, to his know edge, they were
not available in the market. During his tinme in business not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

a single custoner had either enquired or placed orders for
the supply of articles such as the above. The Revenue | ed no
evi dence.

The Tribunal referred, in the order under appeal, to
process drawings and came to the conclusion that the duty
was sought to be levied at the fourth stage of manufacture
in the appellants factory. The sanples of the said rings,
which were shown to the Tribunal, arose after this stage.
They were in a finished form There was nothing el enentary
or crude about them As asbestos products, they were fully
manuf actured. Nothing further was required to be done to
make them fully manufactured asbestos products. The
appel l ants contention that the said rings were brittle and
fragile articles and hence not narketable "was sinply not
true. W exam ned the “sample of the rings very carefully.

Asbestos fibre is a very strong material. If the ringis
allowed to fall on-the floor, nothing would happen to it. W
found it neither brittle nor fragile. It was perfectly
capabl e of being handl ed and transported for narketing". In

so far ~as the aforenmentioned affidavits were concerned, the
Tri bunal observed that the deponents were "not the right
persons to give opinion on the type of the products with
which we are concerned in'this case. The disputed products
are industrial goods. Only industrialists engaged in the
manuf acture of brake linings and clutch facings would be
interested in themand not a deal er who sells commonly used
asbestos products ' in the market". The  Tribunal went on to
State, "Any small scale or nmedium scale manufacturer of
brake linings and clutch facings would be interested in
buyi ng the asbestos rings and  asbestos fabrics as his
starting naterials, if he does not have the resources to
start from the stage one (the asbestos fibre stage)........
The fact that the appellants do not sell” their asbestos
rings and asbestos fabrics is immterial.  ....\ The
material point is that their asbestos rings and fabrics are
mar ket abl e products, though narketable to a particular
section of the industry only.  (......... The articles in
di spute before us are high value finished asbestos products
and if the terms offered are right the smaller manufacturers
of brake Ilinings and clutch facings would certainly be
interested in buying thent

It is not in dispute before us, as it cannot be, that
the onus of establishing that the said rings fell wthin
Item 22-F lay upon the Revenue. The Revenue | ed no evidence.
The onus was not discharged. Assuming therefore, that the
Tribunal was right in rejecting the evidence that was
produced on behalf of the appellants, the appeal should
nonet hel ess, have been al | owed.

It is not the function of the Tribunal to enter/into
the arena and make suppositions that are tantamount to the
evidence that a party before it has failed to | ead. O her
than supposition, there is no material on record that
suggests that a small scale or nedium scal e manuf act urer of
brake linings and clutch facings "would be interested in
buying" the said rings or that they are marketable at all
As to the brittleness of the said rings, it was for the
Revenue to denonstrate that the appellants avernment in this
behal f was incorrect and not for the Tribunal to assess
their brittleness for itself. Articles in question in an
appeal are shown to the Tribunal to enable the Tribunal to
conprehend what it is that it is dealing with. It is not an
invitation to the Tribunal to give its opinion thereon
brushing aside the evidence before it. The technica
know edge of nenbers of the Tribunal nmakes for  Dbetter
appreci ation of the record, but not its substitution.
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The Revenue sought to nake the said rings dutiable a
asbestos articles. The affidavit evidence of a dealer in
asbestos was of sonme relevance. So was the affidavit
evi dence that explained the character and use of the said
rings. It was wong of the Tribunal to find that the
deponents of these affidavits were "not the right persons to
give opinion on the type of products” with which it was
concer ned.

Regrettably, the Tribunal’'s order under appeal shows
that it was not fully conscious of the dispassionate
judicial function it was expected to perform and it nust be
guashed.

Learned counsel for the Revenue submitted that the
matter be remanded to the Tribunal so that the evidence on
record may be reappreciated. As we have stated, no evidence
was led on behalf of the Revenue. There is, therefore, no
good reason to remand the matter.

The appeal is allowed and the order under appeal is
guashed. No order as to costs.




