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Leave granted.

This appeal is directed against the final judgnent and

order dated 23.02.2006 passed by the H gh Court of

Judi cature at Bonmbay in Wit Petition No. 2841 of 2005
whereby the H gh Court while allowing the wit petition
directed the Municipal Corporation to denmolish the entire
illegal and unauthorized construction carried on by

respondent Nos. 3-17 on entire CTS No. 206, 206(1 to 9),

Kurla Part-1V, New MI| Road, Kurla (W, Minbai.

The short facts leading to the filing of the above appea

as stated in the S.L.P. are as under: -

Shri Fernandes and others (hereinafter referred to as

Oiginal owners) owned a plot of |and bearing C T.S. No.206
and 206/1 to 9 and CTS No. 212 and 212/1 to 4, N A Survey

No. 764 & 768, of Village/ Tal uka, Kurla, Mnbai, Suburban
District, consisting of two bungalows and one chawl /of 8
tenenents. It is to be noted that there is only one entrance to
the property fromA H Wadia Marg (New M1l Road) through a
strip of land about 12 feet w de (hereinafter referred to as
"access road’'). The tenants/occupants used the said access

road to access their respective prem ses, including the wit
petitioner before the H gh Court (Respondent No.1 herein),

who was a tenant of chaw no.523/7 of CT.Sno 1to 9 inthe

af oresai d property.

Shri Fernandes entered into Devel opment Agreenent

with Shri CGhag of Sadhana Builders in order to devel op the
property. A proposal for approval of proposed tenple conplex
at CTS No.206, 206/1 to 9 was subnitted before the BMC

The construction of tenple was conpl eted and t he

installation of idol cerenmony (Prathishta) took place. It is to be
noted that the respondent no.1 participated in the celebration
and did not nake any conpl aint regardi ng the construction of
the temple.

The original owner sold the aforesaid property

(hereinafter referred to as the "trust property’) to the appellant,
a public trust, by a deed of conveyance, where M. Ghag was a
confirmation party. Wen the property was conveyed to the
appel l ant the aforesaid property consisted of four shops, eight
residential prem ses, Jain tenple, Upashraya, Pravachan hal

and open space. It is to be noted that the easenentary rights
fromA H Wadia Marg (New M| Road) through the access road

of about 12 feet wi de were al so conveyed to the appellants.

One M. Ismail Yakob Payak, the devel oper of the plot

adj acent to the Trust property i.e. plot of |and bearing CTS No.
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205, N. A No. 765, 766, 767 started construction on the said

pl ot (hereinafter referred to as the 'devel oper’).

The sai d devel oper constructed a buil ding of ground plus

6 floors known as "Sai ba Pal ace". After constructing the said
bui | di ng the devel oper dug the | and beneath the access road
and tried to instill a gate at the entrance of the access road.
The appellant Nos.1 to 11 filed a suit being suit No. 1478

of 2005 in the City Civil Court at Bonbay for declaration and

i njunction.

The devel oper in an attenpt to pressurize the appellants

into not prosecuting the said suit had setup respondent no.1
herein (a tenant of the Trust property) to initiate proceedi ngs
agai nst the appellants. According to the appellants, the fact
that the respondent no.1 was setup is clear fromthe foll ow ng-
a) though the construction of the tenple was conpleted in the
year 2001, the respondent no.1l who was a tenant of the

prem ses did not conpl ain about-the unauthorized

construction till the appellants herein filed a suit against the
devel oper; b) that the respondent no.1 had participated in the
celebrati'onof idol installation; c) the advocates of the

devel oper-as well as the Respondent no.1 were sane; d) that

the respondent no.1 and the devel oper belong to the sane

Nati onal i st Congress Party.

Respondent No.1 through its advocate gave a

representation to Minicipal Comm ssioner about the

unaut hori zed structure/tenple. The respondent no.1 al so

wote several letters of conplaints to Hon' ble M nisters,

Assi stant Conmi ssi oner of Police, Deputy Chief M nister,
Conmi ssi oner of Police, |Inspector General of police, Editors of
Newspaper etc.

The appellant filed an interimapplication Notice of

Motion No. 1201 of 2005 in Suit No. 1478 of 2005 for grant of

ad interimrelief. After hearing the parties City Cyvil Court
passed the follow ng order: -

"The Defendants have constructed part of their conpound

wall. The plaintiff's agree that the defendants shall extend
that constructing leaving 6ft. fromthe otla on the rear of the
four shops in the Plaintiff’'s property.

The defendants shall construct their conmpound wall as shown

in blue extending it fromthe wall already constructed | eaving
6ft. space fromthe otla on the rear of the shops of the
plaintiffs as shown in blue in the sketch plan Ex-A to the

pl ai nt.

The plaintiffs shall be entitled to have access through the
defendant’ s property for only pedestrian traffic (including
Pal khi s) pending the suit.

N Mis disposed off accordingly. NOC

Ws if filed."

The aforesaid order was nodified and it was added that

"By consent order dated 3.5.2005 is without prejudice to the
rights and contentions of both parties.™

During the pendency of the said suit, the devel oper

started constructing a conpound wall on the southern side of
the tenenent, whereby the devel oper encroached upon a part
of the land bearing CTS No.212 and reduced the width of the
access road from12 feet to 6 feet. He also wongfully
constructed a gate at the entrance of the Servient Tenenent,
touching the |l and bearing CTS No.212/1 to 4 and t hereby
attenpted to disturb the free use of the right of way acquired
by the trust.

The appel | ant conplained to the authorities about the
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illegal construction and unauthorized conduct of the
respondents.

In reply, the Municipal Corporation inforned the

petitioner that as per order of Asst. Joint Minicipa
Conmi ssi oner dated 6.8.2005, the occupation certificate to

the building constructed by the devel oper and named Sai ba

Pal ace shall be issued after the proceedings in court are finally
di sposed off and the provisions of access to the subject tenple
will also be taken into account.

Respondent no.1 filed a wit petition before the High

Court at Bomnbay all eging that appellants were in the process

of constructing a tenple in the extrenely crowded area

wi t hout obtai ni ng perm ssion from Minici pal Corporation and
that on account of this construction the atnosphere in the

| ocality has been disturbed and di sputes have arisen. 1In view
of this he sought the following reliefs:

i) di rect nunicipal authorities to demolish the

entire unauthorized and illegal construction on

CTS no. 206, 206 (1to 9) called on by the

petitioners herein

ii) pendi ng di sposal of the writ, injunct the

petitioners fromcarrying on any further

construction;

i) appoi nt nent ~of court conm ssioner . to visit the
property and give its report.

It is the case of the appellant that the construction of
tenmple was not in progress at that tine.. Tenple was already
constructed in the year 2001.

It is also the case of the appellant that respondent no.1
being a tenant of Chawl 523/7 on-the trust property clainmed
that he recently cane to know about the illegal and

unaut hori zed construction in the Trust property, despite his
further claimin the wit petition that the property was under
hi s supervision continuously for 12 years and M. Ghag had

al so executed Power of Attorney on 18.11.1998 in his favour
Bonbay Muni ci pal Corporation (in short BM) issued

notice to stop the work under section 354A of BMC Act for
construction of four RCC colums on the rear side of the
templ e.

Appel | ant submitted an application before BMC for
regul ari zati on of the tenple buil ding.

One of the trustees and the appellant herein Shri Arvind
Kothari filed counter affidavit to the petition and stated in
detail about the proxy- litigation initiated by the builder and
al so the mal afi des agai nst the respondent no.1. It was al so
poi nted out that there had been no infringement of bye-Iaws
relating to FSI. That |acs of devotees visit the tenple.

The respondent no.1 filed a rejoinder before thel High

Court in which nost of the avernents have remai ned
uncontroverted due to either bald denial or no denial. It would
be pertinent to nention that nexus between the developer and
the respondent no.1 largely remai ned uncontrovert ed.

The BMC also filed a counter affidavit, wherein it was
categorically stated that after service of a stop-work notice
under section 354-A of the MMC Act, no work was carried out.
The Hi gh Court passed an order directing the Minicipa
Authorities to denmolish entire illegal and unauthorized
construction carried on by respondent no.3 to 17 on entire
CTS No. 206, 206(1 to 9) Kurla part 1V, newmnll road Kurla
(W Munbai - 400070 despite noting that the issue of
regul ari zati on was a natter between the respondent and the
BMC. The High Court stayed the operation of the order by 4
weeks, whi ch was extended for another 4 weeks by order dated
5.4.2006. Hence the present appeal by way of SLP has been
filed.
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We heard M. F.S. Nariman, |earned senior counse

appearing for the appellants and M. Mikul Rohatgi and M.
Ranjit Kumar, |earned senior counsel for the respondent No. 1,
M. Pallav Shishodia, |earned counsel for respondent Nos. 2
and 3 and M. U. U Lalit, learned senior counsel for the

I ntervenors.

When the matter cane up for adm ssion on 04.07. 2006,

this Court observed as under: -

"Issue notice limted to the question as to whether in the city
of Bombay governed by the provisions of Section 351 of the
Munbai Muni ci pal Corporation Act, 1888 where it has been

left to the Conmm ssioner’s discretion to denolish or not to
denol i sh, the Hi gh Court could direct a mandanus for
denol i tion.

M. Lakshmi Raman Si ngh, advocate, takes notice for

respondent no.1. lIssue notice limted to above question to al

ot her respondents returnable wi thin four weeks. Dasti, in
addition i's permtted. Learned counsel for the petitioner is

al so permitted to serve notice privately by registered

A. D. Post. Two weeks time is granted to file counter affidavit.
Rej oi nder, if any be filed within two weeks thereafter. List the
matter for final hearing, by consent of parties, on 10th

August, 2006.

In the neanwhile, there shall be interimstay of
denolition. It is also nade clear that the petitioner shall not
make any further construction until further orders."

The foll owi ng subni ssions were nmade by M. Nariman,

| ear ned seni or counsel appearing for the appellants:

1) The Hi gh Court proceeded on the erroneous footing
that "The petition is filed pointing out that respondent
no.3 to 17 are in the process of constructing a tenple
in an extremely crowded area.™ It was submtted

that the tenple was constructed in the year 2001

and the tenple was not it the process of

construction.

2) The High Court while replying to the subm ssi on of
the appellant that application for regularization was
pendi ng on the one hand held "that is a matter

bet ween t he Respondent and the Mini ci pa

Corporation" and in the sane paragraph also held "it

is very clear that the construction is illegal, w thout
any authority of law and w thout any permni ssion of

the Municipal Corporation.” Thus it was submitted

that the H gh Court assuned the powers granted to

the Muni ci pal Conmi ssioner, under the Bonbay

Muni ci pal Corporation Act, 1988 (herein after

referred to as "the Act") to deci de whet her the
structure is legal/illegal wthout affording an
opportunity of hearing to the appellants. It is
submitted that issuance of a notice under Section

351 of the BMC Act and giving opportunity of

hearing to the owner of the building are conditions
precedent for issuing an order for denolition of the
bui | di ng and unl ess, upon hearing, the Minicipa
Commi ssi oner holds that the construction on the

di sputed property is unauthorized and ill egal
guestion of its demolition does not arise.
3) The High Court failed to appreciate that the

provi sions of Section 351(2) of the Minbai

Muni ci pal Corporation Act, 1888 (MM C Act) confer
very wi de discretionary powers upon the Minicipa
Corporation to renove, alter or pull down or not the
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bui | di ng constructed w thout conplying with the

provi sions of Section 342 or 347 of the said Act. It
was subnmitted that the Court cannot substitute

such discretion of the Conmi ssioner nor can the

wit Court direct the Conmi ssioner to exercise the

di scretion in a particul ar manner

4) The High Court erred in passing a drastic direction
for denolition of a structure/tenple without

af fording an opportunity of hearing to the appell ant
especi al ly when the Minici pal Commi ssioner has

the power to regularize a building constructed and
the application for regularization was pendi ng

bef ore the Muni ci pal Conm ssioner. It was

submitted that there was enough material to show

that the structure of the tenple can be regul arized.
The total area of the plot on which the tenple is
situated is 1290.30 sqg.mrs. the area of the existing
structures including the temple i's 574.91sq.ntrs

and hence within the F.S. | limt of 1, which is
44.55% of the permissible F.S. I. This Court in the
deci si on of Corporation of Calcutta Vs. Ml chand
Aggarwal AlIR 1956 SC 110 has held that if the
structure is not otherw se violative of the Building
Bye-laws, it need not be denolished. However, the
sai d application has now been di sm ssed by the
Muni ci pal Commi ssioner by order dated 9.3.2006 in

vi ew of the inpugned order. An appeal “agai nst the
same i s pendi ng before the authorities.

5) The Hi gh Court erroneously held in para-4 of the
i mpugned order "ultimtely a stop work notice was
issued. In the utter disregard of such notice, the
construction work had proceeded." It was subnmitted
that the Corporation itself had filed the affidavit
stating "respondent Corporation had visited the site
and i ssued notice under section 354 of MMC Act at
present there is no further construction work found in
progress."

6) The High Court erred in issuing a direction for
denolition under its wit jurisdiction where

mandamnmus coul d only be issued directing the

adm ni strative authorities to act in accordance with

I aw.

7) The High Court erred in granting prayer of the
appel | ant which seeks direction to denolish entire
illegal and unauthorized structure standing on CTS

No. 206, 206 (1 to 9) in as much as there are many
structures on the said plot which were constructed
prior to the year 1962 and were considered to be

herit age.

8) The High Court failed to appreciate the fol lowi ng
evi dence which clearly showed that the wit petition
was filed by a person who was set up by the

devel oper: (a) though the construction of the tenple
was conpleted in the year 2001, the wit petitioner
who was a tenant of the prem ses did not conplain
about the unauthorized construction till the
petitioners herein filed a suit against the devel oper
(b) that the wit petitioner participated in the
celebration of idol installation; (c) the advocates of
the devel oper as well as the wit petitioner are

sanme; (d) that the wit petitioner and the devel oper
bel ong to the sanme Nationalist Congress Party.
Admittedly, the petitioner was a friend of the

devel oper for 18 years and the conpl ai nt agai nst

the present petitioner was nmade only after civil case
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was filed against the builder.

9) The High Court erred in relying on stop work notice
to order denolition of the entire structure as the

aforesaid stop work notice was issued only for

stopping the construction of four pillars on the rear

side of the tenple.

M. Nariman also invited our attention to certain

avernents nmade in paras 5 and 7 of the wit petition filed by
the first respondent herein being Wit Petition No. 2841 of
2005. Qur attention was drawn to para 7 of the affidavit
wherein the respondent as the wit petitioner stated that
respondent No. 2 infornmed respondent No.1 by letter dated
05.10. 2005 that they were taking | egal action against Jain
Tenpl e/ Dervasar as per Section 354A of the Bonbay

Muni ci pal Corporation Act. Learned senior counsel also drew
our attention to the counter affidavit filed by respondent No. 14
to the wit petition and, in particular, paragraph 17. The
rel evant portion reads thus:

"The construction of tenple had commenced in or around

the year 1999 and the "Pratishtha" (installation of ido
cerenony) took place in the year 2001. The petitioner infact
joined the Trust in the celebration relating to Pratistha
Mahot sav. The petitioner never made any conpl aint during

the period of construction or even when the said Pratistha
Mahot sav took place oraround the year 2001. Pertinently

the petitioner started witing letters to authorities only after
the disputes and di fferences between the Trust and the said
Payak started on account of unauthorized construction and
attempted encroachnment on the part of the said Payak."

Qur attention was al so drawn to the prayer nade-in the
wit petition No. 2841 of 2005 which reads as follows: -
"a) The Hi gh Court may be pleased to i ssued wit of
Mandanus; any other wit, order or direction in the
nature of nmandanus directing the respondent No. 1 &

2 to denolish the entire unauthorized and ill ega
construction carried on by the respondent Nos. 3 to /17
on entire CTS No. 206, 206(1 to 9), Kurla Part 1V, New
M1l Road, Kurla (West), Mnbai 400070.

b) Pendi ng hearing and final disposal of the petition; the
respondent nos.3 to 17 may be restrai ned by an order

of injunction of this court fromcarrying on any further
construction on CTS No. 206, 206 (1 to 9), Kurla Part

IV, New MII| Road, Kurla (West), Minbai 400070."

M. Nariman, in support of his contention, that the Hi gh

Court cannot assunme the power granted to the Minicipa
Conmi ssi oner under the Bonbay Minicipal Corporation Act,

1988 (in short "the Act") to declare whether the structure is
legal or illegal, submtted that issuance of a notice under
Section 351 of the Act and giving opportunity to the owner of
the building are conditions precedent for issuing the order for
denolition of the building and unl ess upon hearing the
Muni ci pal Commi ssioner holds that the construction on the

di sputed property is unauthorized and illegal, question of its
denol ition does not arise. He would further submit that

provi sions of Section 351(2) of the Act confer very wi de

di scretionary powers on the Minicipal Comm ssioner to

renove alter or pull down or not the building constructed

wi t hout conplying with the provisions of Section 342 or 347 of
the said Act. Therefore, he subnitted that the H gh Court
cannot substitute such discretion of the Conm ssioner nor

can the High Court direct the Commi ssioner to exercise the

di scretion in a particular manner. 1In support of the above
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contention, |earned senior counsel first invited our attention to
Section 351 of the Act which reads thus:

"351. Proceedings to be taken in respect of buildings or

wor k conmenced contrary to section 347 - (1) If the

erection of any building or the execution of any such work as

is described in section 342, is conmenced contrary to the
provi si ons of section 342 or 347, the Conm ssioner, unless

he deens it necessary to take proceedings in respect of such
bui | di ng or work under section 354, shal

(a) by witten notice, require the person who is erecting
such building or executing such work, or has erected

such building or executed such work, or who is the

owner for the tinme being of such building or work,

wi thin seven days fromthe date of service of such

notice, by a statenent in writing subscribed by him or

by an agent duly authorized by himin that behalf and
addressed to the Commssioner, to show sufficient

cause why such building or work shall not be renoved

altered or pulled down; or

(b) shall require the said person on such day and at such
time and place as shall be specified in such notice to

attend personally, or by an agent duly authorized by

himin that behal f,;, and show sufficient cause why such
buil di ng or work shall not be renpved, altered or pulled
down.

Expl anati on \026 "To show sufficient cause" in this sub-section
shall nean to prove that the work nmentioned in the said

notice is carried out in _accordance with the provisions of
section 337 or 342 and section 347 of the Act:

(2) I f such person shall fail to show sufficient cause
to the satisfaction of the Conmissioner, why such
bui |l ding or work shall not be rempved, altered or
pul | ed down, the Conm ssioner may renove, alter

or pull down the building or work and the

expenses thereof shall be paid by the said person
In case of renoval or pulling down of the building
or the work by the Comm ssioner, the debris of
such building or work together wi th one building
material, if any, at the sight of the construction
bel ongi ng to such person, shall be seized and

di sposed of f in the prescribed nanner and after
deducting fromthe receipts of such sale or

di sposal, the expenditure incurred for renoval and
sal e of such debris and material, the surplus of
the receipt shall be returned by the

Conmi ssi oner, to the person concerned.

(3) No Court, shall stay the proceeding of any public
notice including notice for eviction, demolition or

renoval fromany |land or property belonging to

the State Governnent or the Corporation or any

other local authority or any |land which is required

for any public project or civil anenities, wthout

first giving the Commi ssioner a reasonable

opportunity of representing in the matter."

In support of the above | egal subm ssion, |earned senior
counsel first relied on the judgnment of the Bharucha, J. dated
10.08.1983 in Wit Petition No. 1286 of 1990 of the Bonbay
H gh Court wherein the | earned Judge hel d:

"Section 351 obliges the Minicipal Conmissioner, if the
construction of any building or the execution of any work is
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conmmenced contrary to the provisions of the Act, to give
notice requiring the person constructing or doing the work to
show cause why it should not be pulled dowmn. The word

used in this context of "shall". |If sufficient cause is not
shown, the Comm ssioner "may" renove, alter or pull down
the building or work. It is left to the Comm ssioner’s

di scretion whether or not to denplish the unauthorized
construction if sufficient cause is not shown. The court
cannot inpede the exercise of that discretion by the issuance
of a mandatory order".

The above judgnent was followed in Abdul Rehman

Si ddi que and Ot hers vs. Ahnmed M a Gul am Mohuddi n

Ahredj i and anot her, 1996 (2) M. L.J. 1042 at 1047

wherein a | earned Single Judge of the Bombay Hi gh Court
hel d t hus:

"9\ 005. Such discretion of the Commi ssioner or such authority
cannot be substituted by the court nor can court direct the
conmi ssi oner or such authority to exercise discretionin a
particular manner. |f the discretion by the comm ssioner or
such authority appears to have not been exercised in
accordance with law then court can only call upon the
Conmi ssi oner or such authority to consider the matter
afresh in accordance with | aw

10. | amfortified in ny view by the judgnent of this court
in Wit Petition No. 1286 of 1980, Bilkishbhai Mi zbhai Vas
and others, petitioners v. Minicipal Corporation for Geater
Bonbay and 3 ot hers, respondents-decided on 10.08.1983. In

the said judgnent Hon'ble Justice S.P.Barucha (as he then

was) has consi dered the provisions of section 351 of the

BMC Act vis-a-via the obligation of the commissioner or the

aut hority del egated such power to denolishthe

unaut hori zed construction. Barucha, J. held thus:-

"Section 351 obliges the Minicipal Comm ssioner, if the
construction of any building or the execution of any work is
conmenced contrary to the provisions of the Act, to give
notice requiring the person constructing or doing the wrk to
show cause why it should not be pul l'ed down. ~The word

used in this context of "shall". |If sufficient cause is not
shown, the Conmm ssioner "may" renove, alter or pull down
the building or work. It is left to the Conm ssioner’s

di scretion whether or not to denplish the unauthorized
construction if sufficient cause is not shown. The court
cannot inpede the exercise of that discretion by the issuance
of a mandatory order".

10-A. Apparently, therefore, the direction given and the order
passed by the City Cvil Court and inpugned in the present
appeal naking the notice of notion absolute in terns of
prayers (b) and (d) inpedes the exercise of discretion of the
conmi ssi oner or the authority del egated such power. The
mandat e i ssued to defendant no.1 in issuing notice in

respect of the structures to defendant Nos. 2 to 31 is clearly
i npedi nent in the exercise of the discretionary power of the
conmi ssioner or for that natter the authority del egated such
power. Such mandatory order and that too pending trail of

the suit where it is yet to be tried whether the alleged
construction i s unauthorized or not cannot be said to be
justified."

In Syed Muzaffar Ali and Qthers vs. Minicipa
Corporation of Delhi, 1995 Supp (4) SCC 426, This Court in
paras 4 & 5 held as under:
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"However, it is to be pointed out that the nere departure
fromthe authorised plan or putting up a construction

wi t hout sanction does not ipso fact and without nore
necessarily and inevitably justify denmolition of the structure.
There are cases and cases of such unauthorized

constructions. Some are amenabl e to compoundi ng and

sonme may not be. There may be cases of grave and serious
breaches of the |icensing provisions or building regulations
that may call for the extreme step of denolition

These are matters for the authorities to consider at the
appropriate tinme having regard to nature of the
transgressions. It is open to the petitioners to nove the
authorities for such relief as may be available to themat |aw.
The petitioners may, if so advised, file a plan indicating the
nature and extent of the unauthorized constructions carried
out and seek regularization, if such regularization is
perm ssi ble. The dism ssal of the petitions will not stand in
the way of the authorities examning and granting such reli ef
as the petitioners may be entitled to under law. The
petitioners may nmove the authorities in this behalf within

one week for such conpounding or regularization and al so

for stay of denolition pending consideration of their prayer.
During the period of one week fromtoday, however, no
denolition shall be nade.”

In U P. State Road Transport Corporation and

Anot her vs. Mhd. Ismail and Qthers, (1991) 3 SCC 239,

this Court in paras 11 & 12 at page 244 observed as under: -

11. The view taken by the H gh Court appears to be

fall acious. The discretion conferred by Regulation 17(3)
confers no vested right on the retrenched worknen to get an
alternative job in the Corporation. Like all other statutory

di scretion in the adm nistrative | aw, Regulation 17(3) creates
no legal right in favour of a person in respect of whomthe

di scretion is required to be exercised -- other than a right to
have his case honestly considered, for an alternative job by
the Corporation.

12. The High Court was equally.in error in directing the
Corporation to offer alternative job to drivers who are found
to be nedically unfit before di spensing with their services.
The Court cannot dictate the decision of the statutory
authority that ought to be made in the exercise of discretion
in a given case. The Court cannot direct the statutory
authority to exercise the discretion in a particul ar manner

not expressly required by law. The Court could only

conmand the statutory authority by a wit of mandanus to
performits duty by exercising the discretion according to

| aw. Whether alternative job is to be offered or not is a
matter left to the discretion of the conpetent authority of the
Corporation and the Corporation has to exercise the

di scretion in individual cases. The Court cannot conmand

the Corporation to exercise discretion in a particular manner
and in favour of a particular person. That woul d be beyond

the jurisdiction of the Court.

M. Mikul Rohatgi nade el aborate subm ssions which

were |ater supported by M. Ranjit Kunmar, senior counsel. He
invited our attention to the counter affidavit on behal f of
respondent No.1l. M. Rohatgi submitted that Section 354A is
categoric in spelling out the powers of Comm ssioner in

respect of works unlawfully carried on and in the instant case
there is an unlawful and deliberate m s-representation on the
part of the appellants and, therefore, the civil appeal is ought
to be dismissed on this very ground. He further submitted

that the appellant continued the construction during the
pendency of the petition in the High Court and is continuing to
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construct despite the orders of this Court and has covered the
site with a cover to prevent access.

M. Rohatgi submitted that despite the severa

conpl aints made by the first respondent - Minicipa

Cor poration of Greater Bonbay did nothing to demplish the
illegal structure and that the Minicipal Conmm ssioner did not
exerci se the power vested in himunder the Act to denpolish the

illegal structure. It is further submtted that the Minicipa
Conmi ssi oner was under a duty and obligation to order or
direct illegal structure to be renpved as the sane was per se

illegal and that the Conm ssioner ought to have ordered
denolition as Municipal Corporation had issued a notice

under Section 354A of the Act and in spite of the sane, the
respondent had continued with the illegal construction
Learned seni or counsel further subnitted that owing to the

i naction on the part of the Minicipal Corporation in
denol i shing the illegal structure, the respondent had no ot her
option but to nove the Bonbay Hi gh Court by filing the wit
petition No. 2841 of 2005. He also drew our attention to the
order passed by the H gh Court which clearly stated that the
order of the Hgh Court dated 21.12.2005 will not prevent the
Corporation fromtaking any action in accordance with the |aw
if the construction is found to be unauthorized. After the
order of the Hi gh Court, the counsel for the first respondent
sent several letters calling upon the BMC to take action

agai nst the unauthorized constructi on and despite these
letters the BMC failed to take any action in-the nmatter and
ultimately the Hi gh Court vide inpugned order directed the
Muni ci pal Corporation to denolish the said illegal structure.
It was submtted that the wit petition was filed for inaction of
the Municipal Corporation and the wit petition was directed
to ensure that the authority performed the duty cast upon it
under the Statute and that the Hi gh Court on considering that
the Conmi ssioner had not taken any -action in respect of the
said illegal structure directed the denolition of the sane.
Thus, it was submitted that the order passed by the High
Court was a corrective order ained at enforcing the 'law and if
the Conmi ssioner declined to use his powers or enforce the
law, the High Court was fully conpetent to enforce the sane
and that the wit of the Hi gh Court runs superior to the
statutory powers of the Corporation. Concluding his

argunent, |earned senior counsel submtted that considering
the material on record and provisions of the BMC Act, this
Court would hold that the H gh Court was right in ordering

t he Muni ci pal Comm ssioner to denolish the structure and

that when the executive failed to performtheir duties or erred
in performing their duties, the H gh Court acting under the
extraordi nary powers vested under Articles 226 and 227 of the
Constitution of India has the necessary power to direct the
executive to enforce the law as laid down in the statutes and
power to order denolition of illegal structures as the

Conmmi ssioner has failed to do so.

M. Rohatgi also invited our attention to the notice issued
by the Municipal Corporation of the appellants under Section
68 of the MMC Act directing the appellant to stop the
execution of the work forthwith and failing to produce
perm ssi on, the Conmi ssioner shall under Section 354A and

in exercise of powers and functions conferred upon him as

af oresaid without any further notice cause the said building or
work to be renoved or pull down at the risk and cost. This
notice was issued on 08.06.2005. CQur attention was al so
drawn to the proceedings issued by the Deputy Chief Engi neer
dat ed 04. 03. 2006 regarding regul ari zation of tenple on a plot
bearing No. CTS No. 206, 206/1-9 of Village Kurla. The
appel l ant was informed that the plan submitted by themare
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not in consonance with the devel opment, control and

regul ation, 1991 and they have not submitted the NOC from

t he Commi ssi oner of Police being a place of public worship,
their proposal of regularization of tenple was refused. Sinmilar
to this effect is the two letters issued by Bri hannunba
Mahanagar pal i ka dated 13.10. 2005 and 12.07. 2006 refusing

the proposal of the appellant relating to the construction of
tenmpl e on the plot in question

In support of his contention, |earned senior counse

relied on para 15 of the decision of this court in State (Del hi
Adm.) vs. |1.K Nangia and Another, (1980) 1 SCC 258.

The above decision was cited for the proposition that the

word may nornmally inply what is optional but for the reason
stated it should in the context in which it appears here should
mean must and that there is an elenment of conpul sion and

that its power coupled with a duty. It deals with the
performance of public duty and that it comes within the

di ctum of Lord Cairns-in Julius vs. Lord Bishop of Oxford
(1874-80) '5 AC 214.  The dictumreads thus: -

"There nay be sonething in the nature of the thing
enpowered-to be done, sonething in the object for which it

is to be done, something in the conditions under which it is
to be done, sonethingin the title of the person or persons for
whose benefit the power i's to be exercised, which may couple
the power with a duty, and nmake it the duty of the person in
whom t he power is reposed to exercise that power when

called upon to do so."

In Maxwel | on Interpretation of Statutes, 11th Edn. at

page 231, the principleis stated thus:

"Statutes which authorize persons to do acts for the

benefit of others or, as it is sonetines said, for the public good
or the advancenent of justice, have often given rise to
controversy when conferring the authority in ternms sinmply
enabl i ng and not mandatory. ln enacting that they "may" or
"shall, if they think fit", or, "shall have power", or that "it
shall be lawful"” for themto do such acts, a statute appears

to use the | anguage of nmere permssion, but it has been so

often decided as to have beconme an axiomthat in-such cases

such expressions nmay have \026 to say the | east \026 a compul'sory
force, and so would seemto be nodified by judicia

exposition."

Learned seni or counsel next cited MC Mehta vs. Union

of India & Ors, 2006 (2) Scal e 364.

"Now, we revert to the task of inplenmentation. Despite

its difficulty, this Court cannot remain a nmute spectator
when the violations also affect the environment and healt hy
living of | aw abiders. The enornmity of the problemwhich, to
a great extent, is the doing of the authorities thenselves,
does not nean that a begi nning should not be nade to set
things right. If the entire misuser cannot be stopped at one
poi nt of time because of its extensive nature, then it has to
be stopped in a phased nmanner, beginning with major
violators. There has to be a will to do it. W have

her ei nbefore noted in brief, the orders nade in the last so
many years but it seems, the same has had no effect on the
authorities. The things cannot be permitted to go on in this
manner forever. On one hand, various |aws are enacted,

master plans are prepared by expert planners, provision is
nmade in the plans also to tackle the problem of existing
unaut hori sed constructions and m susers and, on the other
hand, such illegal activities go on unabated openly under the
gaze of everyone, without having any respect and regard for

| aw and other citizens. W have noticed above the
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conplaints of sonme of the residents in respect of such
illegalities. For |ast number of years even the H gh Court has
been expressing sinmlar anguish in the orders nade in | arge
nunber of cases. W may briefly notice sone of those orders

\005Rul e of law is the essence of Denobcracy. It has to be
preserved. Laws have to be enforced. In the case in hand, the
i mpl enentati on and enforcenent of law to stop bl atant

nm suse cannot be del ayed further so as to await the so called
proposed survey by MCD. The suggestions would only result

in further postponement of action against illegalities. It may
be noted that the MCD has fil ed zonew se/ wardw se abstract

of violations in ternms of comrercialisation as in Novenber,
2005. According to MCD, the major violation has been

determ ned in respect of those roads where

commerci al i sation of the buildings is nmore than 50%

According to it, the major violations in 12 zones are spread
on 229 roads. Roads on which there are major violations are,
thus, known. In respect of these, there is no need for any
survey or individual notice. Beginning nust be nmade to stop

m suser on nmin roads of width of 80 ft. or nobre. The nanes

of these roads can be published in newspapers and adequate
publicity given, granting violators some time to bring the
user of the property in conformty with the perm ssible user
nanely, for residential use if the plans have been sanctioned
for construction of a residential house. In case owner/user
fails to do so, how, in which manner and from which date

MCD wi Il comrence seal ing operation shall be placed on

record in the formof an affidavit of its Conm ssioner to be
filed within two weeks. On consideration of this affidavit, we
will issue further directions-including constitution of a
Monitoring Conmittee, if necessary. The i ssue of
accountability of officers and al so the exact nanner of
applicability of Polluter Pay Principle to owners and officers
woul d be further taken up after m suser is stopped at I east

on main roads. Cvil Appeal Nos. 608/2003 above referred
relates to Ring Road, Lajpat Nagar-11. The other cases relate
to areas like Geen Park Extn., Green Park Main, G eater
Kai | ash, New Friends Col ony, Defence Col ony, West Pate

Nagar, etc. These areas are illustrative. The-activities include
Bi g Furnishing Stores, Galleries, Sale of D anmpnd-and Cold
Jewel | ary, sale of Car Parts etc."

Learned senior counsel next cited MI1.Builders Pvt. Ltd.

vs. Radhe Shyam Sahu and Qthers, (1999) 6 SCC 464 para

73 whi ch reads thus:

"The Hi gh Court has directed dismantling of the whole

project and for restoration of the park to its origina
condition. This Court in nunerous decisions has held that

no consi deration should be shown to the builder or any

ot her person where construction is unauthorised. This dicta
is now al nost bordering rule of law. Stress was laid by the
appel l ant and the prospective allottees of the shops to
exercise judicial discretion in nmoulding the relief. Such

di scretion cannot be exercised which encourages illegality or
perpetuates an illegality. Unauthorised construction, if it is
illegal and cannot be conpounded, has to be denoli shed.

There is no way out. Judicial discretion cannot be gui ded by
expedi ency. Courts are not free fromstatutory fetters.
Justice is to be rendered in accordance with |aw. Judges are
not entitled to exercise discretion wearing robes of judicia
di scretion and pass orders based solely on their persona
predi |l ections and peculiar dispositions. Judicial discretion
wherever it is required to be exercised has to be in
accordance with law and set legal principles. As will be seen
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in moulding the relief in the present case and all owi ng one of
the bl ocks neant for parking to stand we have been gui ded

by the obligatory duties of the Mahapalika to construct and
mai ntain parking lots."

M. Pallav Sisodia, |earned counsel for the Corporation
invited our attention to the counter affidavit filed in the wit
petition and submtted that the appellant has rai sed severa
di sputed questions of fact which cannot and ought not to be
gone into by this Court and on that ground al one, the SLP
deserves to be dismssed. Wthout prejudice to the aforesaid
contention, he submtted that the owners through their
architect submtted their proposal for the approval of the
proposed tenple conplex along with notice under Section

44/ 99 of MIP Act and notice under Section 337 of the MMC

Act. Respondent Nos. 2 and 3 vide application dated
08.04.1999 and in reply to the same the A E. vide his letter

had said that the said proposal will be processed further in
conpliance with certain docunents nentioned in the said
letter. 'It-is subnmtted that one of the conditions required

docunents to be submitted regarding access roads of

adequate width to the property. It is further subnmitted that
the Trust has now made an application vide letter dated

09.12. 2005 through a new-architect to the Executive Engi neer
(BP) ES for regularizing the construction of the tenple al ong
wi th several docunents such as copy of Deed of Trust, copy of
the order and consent terns filed in suit No. 1478 of 2005. It
is further subnitted that the said application nade to EE (PP)
is pending and the same shall be-considered as per the

provi sions of DC Regulation and other provisions of law. In
the neanwhil e on receipt of conplaint respondent Nos. 2 and

3 visited the premi ses at Jain tenple and detected that
construction was in progress at site wi thout perm ssion from
the respondents and hence stop work notice under Section

354A of the MMC Act dated 08.06.2005 was issued to the
Trustees. By the said notice, the addressee was called upon to
stop the erection of the buil ding/execution of the said work
that is construction of RCC columms on rear side wi'thout

perm ssion fromthe respondents. The party was also called
upon to produce permi ssion/approval, if _any by the conpetent
authority in respect of the said work within 24 hours fromthe
recei pt of the said notice. Thereafter on 05.12.2005 the site
was again inspected by the officers of the respondents when it
was noticed that a tenple was constructed with narble

located in front of the existing plot and a shed on the rear side
adneasuring 14.5 netre X 3.10 netre was al so constructed as
conposite structure by using MSI Section with angle section

and AC sheet roofing within the prem ses of the shed one

cabin adneasuring 6.5 netre X 2.85 netre having the off 2.0
netre is seen and that there is no activity at present
conducted in the cabin. Besides the aforesaid structure there
are 4 nunmbers of RCC columms existing on the site within the
tenpl e prem ses.

It was further submtted that on receipt of conplaint, the
respondents had visited the site and i ssued notice under
Section 354A of the MMC Act and at present there is no

further construction work. It was further submitted that the
said structure being a shrine and as there being no further
work carried out at site and there being pending proposal in
respect of the said structure no further action was initiated by
the authorities pending the said proposal. It is also subnmtted
that the application submtted by the applicant, nanely,
respondent No. 4 shall be considered by the authorities strictly
on nerits and in accordance with the provisions of |aw.

Learned counsel for the Muinicipal Corporation cited G J.
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Kanga, Adm O Municipal Corpn., G eater Bonbay and

Anot her vs. S.S. Basha, 1992 (2) M. L.J. 1573 para 35 which
reads thus:

"35. \Whether an order of demplition under section 351 is an
admi ni strative order or a quasi-judicial order? 1t cannot be
di sputed that denolition results in serious civi

consequences. It leads to |loss and destruction of property
entailing | oss of noney. It renders the occupiers honel ess.
It would, therefore, be futile to termthe order an

admi ni strative order and the process leading to the order a
quasi -judicial function. If | were to say, "you be hanged"
can it be said that this is an adm nistrative order and the
trial leading to the order is a judicial or quasi-judicia
process. Just as there is discretion in the matter of passing
judicial orders simlarly there is discretion in the matter of
passi ng orders under section 351. A decision under section
351 requires a decision whether-the offending structure is
aut horized or unauthorized. Wether the whole of it or only
a part of it i's unauthorized, if unauthorized why it is

unaut hori'zed, whether it can be tolerated or whether it can
be regularized. In ny view, there lies a |arge area of

di scretion in the matter of passing orders under section 351
An order under section 351 leads to civil consequences,

there is a large area of discretion in the matter of passing
orders under section 351, it is on this ground that the
concerned Municipal authorities are required to follow the
principles of natural justice. An order passed under section
351, therefore, is a quasi-judicial order and it cannot be
terned an administrative order. ~Hence, such an order is
nei t her revisable nor open to review Had the Legislature

i ntended to make these orders subject to appeal , revision or
review, it would have so provided in specific terns.
Provi si ons of appeal, revision or review cannot be inferred by
implication. They have to be provided for in specific ternmns.
The power of review as is understood in common parlance is
the exercise of a power by the very officer who passed the
order and not by his superior officer. An order can only be
nade appeal abl e or revisable by a superior officer. Hence,
in the absence of a specific provision in that behalf, I hold
that the order under section 351 is neither revisable nor

revi ewabl e. "

He al so cited Mansukhl al Vithal das Chauhan vs.

State of Qujarat, (1997) 7 SCC 622 in respect of the question
as to whether the H gh Court could issue a Mandanmus of this
nature and whether the order of sanction in these
circunmstances is valid.

"22. Mandamus which is a discretionary renmedy

under Article 226 of the Constitution is requested to be

i ssued, inter alia, to conpel perfornmance of public duties

whi ch may be administrative, mnisterial or statutory in
nature. Statutory duty may be either directory or

mandatory. Statutory duties, if they are intended to be
mandatory in character, are indicated by the use of the

words "shall" or "must". But this is not conclusive as "shall"
and "must" have, sonetines, been interpreted as "may".

What is determ native of the nature of duty, whether it is
obligatory, nmandatory or directory, is the schenme of the
statute in which the "duty" has been set out. Even if the
"duty" is not set out clearly and specifically in the statute, it
may be inplied as correlative to a "right".

23. In the performance of this duty, if the authority in
whom t he discretion is vested under the statute, does not act
i ndependently and passes an order under the instructions
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and orders of another authority, the Court would intervene
in the matter, quash the order and issue a mandamus to
that authority to exercise its own discretion."

M. U ULalit, |learned senior counsel appearing for the

i ntervenors(Devel opers), Ismail Yakub Payak, submitted that
the intervenor seeks neither to support nor chall enge the

i mpugned order dated 23.03.2006 passed by the Hi gh Court

agai nst the appellants but the intention of the intervenor was
only to protect his property CTS 205, 205/1-34, New M|

Road, Kurla West fromthe clainms of the appellant’s trust. It
was further submitted that the intervenor has a direct interest
in the mtter as he woul d be affected by order of this Court.
Respondent No.1 has also filed I.A No. 5 of 2006 for

perm ssion to place additional docunments on record such as
the i ndenture or conveyance entered into and executed on

16. 08. 2002 between Benj ami n Sebasti an Fernandes, Thomas

maxi m Fer nandes and Sadhna Buil ders etc.

We have gi'ven our anxious and careful consideration to

the rival clains nmade by the respective counsel appearing for
the parties.

Bef ore proceeding further to consider the riva

contentions, it is very useful and pertinent to reproduce the
proceedi ngs of the Executive Engi neer (Buil ding Proposal)
Eastern Suburbs dated 16.09. 2005 of Bri hanmunbai
Mahanagar pal i ka whi ch reads thus:

“I'n connection with the above subject, it is noted that

the Joint Conmm ssi oner Municipal Corporation has via O der
dated 6t h August, 2004 ordered that while issuing

Qccupation Certificate regarding the building Sai ba Pal ace,
the arrangenent for access Road to Jain Tenple will be

consi dered in accordance with the final order of the Court."

The above order was issued on 16.09.205 whereas the

first respondent filed the wit petition in Cctober, 2005 in the
Bonbay Hi gh Court. On 20.01.2006, Brihannmunbai

Mahanagar pal i ka refused the proposal for regularization of
temple. Stop work notice was i ssued on 08.06.2005. 1In the
counter affidavit filed by the Corporation in the wit petition
NO. 2841 of 2005, the Corporation has stated that since the
construction work was in progress at site w thout perm ssion
fromthe Corporation Authorities stop work notice under

Section 354A of the MMC Act dated 08.06.2005 was issued to

the trustees of the tenple and by the said notice the
addressees were called upon to stop the erection of the

bui | di ng/ execution of the said work in the construction of RCC
colums on the rear side in the above address wi thout

perm ssion fromthe authorities. According to the appell ant
the work conmenced in the year 2001 whereas the wit

petition was filed after 5 years.

When the special |eave petition was heard on 04. 07.2006,

this Court issued notice linmted to the question as to whether
the provisions of Section 351 of the MMC Act where it has

been left to the discretion of the Comm ssioner to denolish or
not to denolish, the Hi gh Court could direct a nandanus for
denolition. Respondent No.1 filed a counter affidavit dealing
not only with the limted question but also to deal with various
other matters which have no bearing on the said question
Respondent No.1 in the counter affidavit nentioned various

di sputed facts.

It is seen that no notice under the provisions of Section

351 has been issued by the Minicipal Comm ssioner in this
matter against the appellant. In the special |eave petition, it is
clearly mentioned by the appellant that the Corporation had

i ssued a notice to stop the work under Section 354A of the
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BMC Act. No reference is nade to any notice under Section
351A of the Act. It is specifically nentioned that the affidavit
which was filed on behal f of the Corporation had categorically
stated that after the service of stop work notice under Section
354A no work was carried out. Respondent No.1 is fully aware
that the provisions of Section 354A of the Act deals with stop
wor k notice whereas the provisions of Section 351 of the Act
deal s with show cause notice for denolition of unauthorized
structure. The grievance of the appellant herein has been that
wi t hout issuing a notice under Section 351 of the Act and

wi t hout giving an opportunity to the appellant of being heard
the structure of the tenple could not be ordered to be
denol i shed by the H gh Court. The power under Section 351

of the Act, in our opinion, has to be exercised only by the
Muni ci pal Conmissioner and it is left to the Minicipa
Conmi ssi oner under the provisions of Section 351(2) either to
order or not to order the denolition of the alleged

unaut horized tenple. In fact, respondent No.1l by hinself
through hi's advocate's letter dated 16.04.2005 (annexed to his
counter affidavit) requested the Minicipal Authorities to take
action under Section 351 of the Act. At the tine of adm ssion
of this special |eave petition, the provision of Section 351 of
the Act was pointed out by the | earned senior counsel to show
that the Muinicipal Conm ssioner had only been conferred the
power under the sai'd provisions to denpli'sh or not to

denol i sh unaut hori zed structure and, therefore, the Hi gh

Court ought not to have issued a nandanus for denolition of

the tenpl e before any order was passed by the Conmm ssi oner

on the question of demplition. The provisions of Section 354A
have nothing to do with the question of denmolition. It is
specifically averred and contended at the tine of hearing that
respondent No.1 is an agent set up by the devel oper who is
devel opi ng the adjoining |and and whois interested in dividing
the right of way clained by the appellant through the said
adj oi ni ng pl ot bearing CTS No. 206.

It is also denied that plot No. 206 -on which the tenple is
situated is a land | ocked plot. Both the plots now bearing CTS
No. 206 and the adjoining plot bearing CTS No. 205 devel oped
by the builder (the intervenor) originally bel onged to one A H.
Wadi a. Before the said plot now bearing CTS No.205 was

| eased out, the I and now bearing CTS No. 206 was sold by

A. H Wadi a to one Fernandes who had constructed thereon a
nunber of structures including a bungal ow as shown in-the

city Survey Plan relied upon by the respondent no.1 in the
annexure "A" to his wit petition before the H gh Court. The
said plan shows that the temple is now | ocated at the sane
site where originally the bungal ow of Fernandes famly was
constructed. The said bungal ow had become ol d and hence it

was renovated in such a manner so as to convert it into a
templ e.

Thus the Fernandes family had a right of way of necessity

t hrough the | and now bearing CTS No. 205 adjoining the |and
bearing CTS No. 206 as shown on the said plan. The said

access was 12 wide and consisted of |and bearing CIS No. 212
and part of CTS No. 205. However, while devel oping the
adjoining | and bearing CTS No. 205, the devel oper forcibly
reduced the said access by digging about 7° wi de stretch of
land earlier used for the said access and encroach upon the
part of CTS No. 212 which belongs to the appellant. This right
of way has been clained by the appellants in the suit which
they have filed in the Bonbay City Cvil court at Bonbay being
Suit No. 5755 of 2005 which is now pending before the City
Cvil Court. The said 12' wi de access was the only access

avail able to the said Fernandes family and the appellant Trust
fromthe main road which is now naned as A . H Walia Marg for
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approachi ng the property bearing CTS No.206. The said

position is clear fromthe plans bearing Annexure No. "PP-1"
and "P-2" annexed to the Special Leave Petition.

Though the respondent no.1 clains that he has been

residing in a roomin the chawl |ocated on the tenple plot
since his birth, he has not referred to the existence of the said
bungal ow on the tenple plot owned by the Fernandes famly in
his wit petition filed before the Hi gh Court.

According to the appellants, the Minicipal Conmi ssioner

and his subordinate officers have been nade aware that the
construction of the tenple has not violated in any nmanner the
FSI Rule. However, the proposal submtted for regularizing
the construction of the tenple was not granted on account of
the mandatory order issued by the H gh Court as also on the
ground that 12 feet access is not available for the tenple plot
fromA H Wadia Marg. It is also subnitted that in the event of
appel | ant succeeding the suit filed before the Bonbay City
Cvil Court, they would get the 12" vide access to the temple
plot in whichevent it would not be inpossible for the
appel | ant' to get their proposals approved. |In our opinion
Section 351 obliges the Minicipal Conmi ssioner in the
construction of any building or the execution of any work is
conmenced contrary to- the provisions of the Act to give notice
requiring the person doing the work to show cause why it
shoul d not be pulled dowmn. The word used in this context is
shall. |If sufficient cause is not shown it is left to the
Comm ssioner’s discretion whether or not to denolish the

unaut hori zed construction and, therefore, the H gh Court, in
our opinion, cannot i npede the exercise of that discretion by
the issuance of a mandatory order. W, therefore, direct the
Conmi ssioner to decide the question as to whether he shoul d
pass an order for denolition or not.

This Court in Corporation of Calcutta vs. Ml chand

Agarwal | a, [1955] 2 SCR 995 was consi dering an identica
guesti on under Section 363 of the Cal cutta Minicipal Act,

1923. This Court held that the word may in Section 363 of the
Act does not nean shall and the Magistrate had under that
Section discretion whether he should pass an order for
demolition or not. This Court held that the orders of the
Courts bel ow were passed on nistakes and m s-directions

and, therefore, could not be supported. But this Court did not
think that to be a fit case for an order for the denolition of the
building in view of certain special circunstances, nanely,

t hough Section 363(2) which directs that no application for
denmolition shall be instituted after the |apse of 5 years from
the date of the work did not in terns apply as the proceedi ngs
had been started in time, it was nearly 5 years since the
bui | di ng had been conpl eted and the interest of the public did
not call for its denolition

As pointed out by this Court in Syed Muzaffar Ali and

O hers vs. Minicipal Corporation of Delhi (supra) that the
nere departure fromthe authorized plan or putting up of a
construction w thout sanction does not ipso fact and without
nore necessarily and inevitably justify denolition of the
structure. There are cases and cases of such unauthorized
construction and sone are anenable to conpoundi ng and

some may not be. According to |earned counsel for the first
respondent, the appellants have constructed the tenple

wi t hout obtai ni ng any sanction whatsoever. There is serious
breach of the licensing provisions or building regulations
which may call for extrene step of denblition. |In our view,
these are matters for the Minicipal Conm ssioner to consider
at the appropriate tine.

Taki ng into consideration of all the relevant facts and

ci rcunst ances and whil e deciding the matter, we make it clear
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that we are not expressing any opinion on nerits of the riva
clains. The Authorities are entitled to exam ne and grant
such relief as the appellants nay be entitled to under the | aw.
The respondent - Conmi ssioner is directed to decide the matter
absolutely on nmerits after affording opportunity to the first
respondent herein within 3 months fromthe date of this
judgrment. During this period however, no denolition shall be
made.

We also nake it clear that the appellant shall not put up

any further construction or alter the construction already
made.

The civil appeal therefore stands allowed with the above
direction. No costs.




