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ACT:

Conpul sory retirenent ~after attaining the age of 55,
with three nonths’ ‘salary in lieu of notice-Conpetency of
the State Governnent to retire-Scope of Rule 5.32(c)(1) of
the Punjab Civil Service Rules, Vol. I1.

HEADNOTE:

Under Section 5.32(c) (i), a retiring pension is
granted to a Governnent Servant, other than a Cass |V
Governnent servant, who is retired by the Appointing
Authority on or after he attains the age of 55 years by
giving himnot |ess than three nonths’ notice.

The appel | ant who was served with an order on Septenber
2, 1967, retiring himfromservice with effect fromthe date
of communication to him of the order on paynent of three
nonths' salary and allowances in lLieu of notice required by
rule 5.32(c)(i) of the Punjab Cvil ~Service Rules Vol. 11
chal | enged the order on the ground that the State Covernment
was conpetent to retire himonly with three nmonths’ notice
but not with salary and allowances in lieu of the notice
under the rules. The Wit Petition was accepted by a single
judge and in Letters Patent Appeal by -the State, the
Di vi sion Bench referred it to the Full Bench. The Full Bench
by majority answered the question referred to it in the
affirmative and in favour of the State.

Di sm ssing the appeal by special |eave the Court,

N

HELD: Rule 5.32 merely provides for a contingency in
which a retiring pension is to be granted to a Governnent
servant. Even assuming that the rule by inplication requires
three nonths’ notice to be given to a Governnent servant of
the description referred to therein before retiring himfrom
service the requirement of the rule cannot be said to be
violated if instead of three nonths’ notice, paynent of
three nmonths salary and all owance is nade. The object of the
notice being to give sufficient time to the Governnent
servant whom it is intended to retire fromservice to find
enpl oyment el sewhere and to prevent him from his being
suddenly left in lurch wthout any neans of |ivelihood, no
prejudi ce can be said to be caused to the Governnent servant
if inlieu of three nonths’ notice, he is given three nonths
salary and allowances. In fact he is put in a nore
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advant ageous position by being paid three nonths’ salary and
al  owances instead of the notice for that period as he is
thereby relieved of the obligation to spend his tinme in the

office attending to his duty and gets all the tine to
hi nsel f which he can wutilize in finding an alternative job
or setting his affairs. Therefore if the appointing

authority wants to exercise its right to retire a governnent
servant who has attained the age of 55 years, there is
nothing to debar it fromvalidly doing so by paynment to him
of a sumequivalent to the anmount of his pay and all owances
for the period of notice. [895 F-H, 896 A-B]

JUDGVENT:

ClVIL APPELLATE ~JURI SDICTION: Civil Appeal No. 1601 of
1970.

Appeal fromthe Judgnment and Order dated the 20-2-70 of
the Punj ab and Haryana Hi gh Court in L.P.A No. 552 of 1968.

V. C. Mahajan and S. S. ‘Khanduja, for the Appellant.

O P. _Sharmm, for the Respondent.

The Judgnent of the Court was delivered by

JASWANT SI NGH, J.-The question that arises for decision
in this appeal by ~certificate granted by the H gh Court of
Punj ab and
894
Haryana agai nst its Judgnent and order dated February 20,
1970 in L.P. A No. 552 of 1968 is whether under Rule 5.32(c)
of the Punjab Cvil Service Rules, Vol. Il, the Covernment
can retire an enployee on or after he attains the age of 55
years by giving him three nonths’ sal ary and allowances in
lieu of three nonths’ notice.

The facts giving rise to the appeal lie in.a short
conpass and nay be stated thus;

Before the partition of the country, the appellant
joined the Veterinary Departnent of the Punjab Government as
an Assistant Surgeon on Decenber 1, 1933. In course /of tineg,
he was appointed as Director of Aninmal Husbandry and Warden
of Fisheries which post he held fromMarch 16, 1957 to
August 14, 1959, when Shri Pritarn Singh Brar was appointed
Director in his place. On Shri Pritam Singh Brar’s attaining
the age of superannuation, the appellant was agai n appointed
as Director, Aninmal Husbandry, on regular basis on August 4,
1965. On Septenber 2, 1967, the appellant was served with
the follow ng order: -

"The Governor of Punjab is pleased to retire Shr

Mohan Singh Malhi, P.V.S.I. Director, Animl Husbandry,

Punj ab, Chandi garh with effect from the date of

conmuni cation to himof this order on paynent of three

nont hs salary and allowances in lieu of notice required
by rule 5.32(c) of the Punjab GCivil Service Rules,

Vol une | 1I.

"2. Shri Harbhajan Singh Saini, Technical Expert

Poultry is hereby directed to relieve Shri Mhan Singh

Mal hi .
S. S. GREWAL
Secretary to Government Punjab
Ani mal Husbandry Depart ment
Chandi gar h,

Dated the 2nd Sept. 67

"No. 3840/ AH(1)-67/6213 Chandi garh dated the 2nd Sept.
1967 A copy is forwarded to Shri Mhan Singh Mlhi,
P.vV.S.1."

Against this order, the appel l ant made severa
representations which did not evoke a favourable response.
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Eventual Iy, he approached the H gh Court on March 18, 1968,
by means of a petition under Articles 226 and 227 of the
Constitution of India for issue of an appropriate wit
gquashing the aforesaid order dated Septenber 2, 1967, and
declaring that he still continued to be in service. A Single
Judge of the H gh Court allowed the appellant’s petition by
judgrment and order dated April 22, 1968, and quashed the
af oresaid order retiring the appel l ant from servi ce.
Aggrieved by the judgnent and order of the Single Judge, the
State of Punjab preferred a Letters Patent Appeal. The Bench
hearing the appeal referred the above nenti oned question for
decision to a Full Bench of the Court. On

895

Decenmber 18, 1969, the Full Bench by najority answered the
question referred to it inthe affirmtive. Thereupon the
appel l ant applied for and obtained a certificate of fitness
to appeal to this Court. This. is how the appeal is before
us.

Appearing in _support of _the appeal, counsel for the
appel | ant'__has vehenently contended that the aforesaid
majority decision of the “Full Bench of the Hi gh Court is
erroneous as there is no provision in the Punjab Civi
Service Rules Ilike the one contained in Rule 5 of the
Central Cvil Services (Tenmporary Service) Rules, 1949,
authorising the State Governnent to give three nonths’
salary in lieu of three nonths’ notice.

For a proper decision of the question, ‘it is necessary
torefer to Rule 5.32(c) of the Punjab Cvil Service Rul es,
Vol . Il which runs as under: -

"5.32 ... ...

(c) (Vide No. 1243-5FRI-64/ 1143 dated 4. 2. 1964)
Aretiring pension is also granted to a
Governnent servant other than a class 1V
Gover nnent servant;

(i) Wi is retired by the Appointing Authority on
or after he attains the age of 55 years, by
giving himnot less than 3 nonths notice,

(ii) Who retires on or after attaining the age of
55 years by giving not |ess than three nonths
notice of his intention to retire to the
appoi nting authority. Provided that where the
notice is given before the age of 55 years is
attained, it shall be given effect tofroma
date not earlier than the date on which-the
55 years is attained.

NOTE: - Appointing authority retains an absolute right to
retire any Governnent servant except a Cass |V

servant on or after he has attained the age of 55

years with out assi gni ng any reason. A

corresponding right is also available to such a

Governnent servant to retire on or after he has

attained the age of 55 years."

It will be noticed that the Rule as reproduced above
nmerely provides for a contingency in which a retiring
pension is to be granted to a Government servant. Assum ng
that the rule by inplication requires three nonths’ notice
to be given to a CGovernnent servant of the description
referred to therein before retiring himfrom service, we are
unable to wunderstand how that requirement can be said to be
violated if instead of three nmonths’ notice, paynment of
three nonths salary and allowances is made to him The
object of the notice, as well known, is to give sufficient
time to the Government servant whomit is intended to retire
fromservice to find enpl oynent el sewhere and to prevent his
bei ng suddenly left in [urch without any nmeans of
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livelihood. If that be the object of the notice, no

896

prejudi ce can be said to be caused to the Governnent servant
if inlieu of three nonths’ notice, he is given three nonths
salary and allowances. 1In fact, he is put in a nore
advant ageous position by being paid three nonths’ salary and
al | owances instead of notice for that period as he is
thereby relieved of the obligation to spend his tine in the
office attending to his duty and gets all the tine to
hi nsel f which he can wutilize in finding an alternative job
or settling his affairs. Thus we are of opinion that if the
appointing authority wants to exercise its right to retire a
Governnent servant other than a Cass |V Government servant
who has attained the age of 55 years, there is nothing to
debar it fromvalidly ~doing so by payment to himof a sum
equi valent to the anpbunt of his pay and all owances for the
peri od of the notice.

For the foregoing reasons, we are unable to interfere
with the 'majority view of the Full Bench of the Hi gh Court.
In the result, the appeal fails and is dismssed but in the
ci rcunst ances of the case w thout any order as to costs.

S R Appeal dism ssed
897




